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The policy insuring F., as receiver, was payable to E. as mortgagee, as interest 
might appear. It provided that, on payment of any sum to the mort- 
gagee as loss, the company should be subrogated to all his rights, but 
that such subrogation should not impair the mortgagee’s right to recover 
his entire claim. Foreclosure had been begun before the fire. 

Held, That after the fire the sale under such proceedings could be made, and 
payment could be exacted of the insurer for any deficiency Ly the 
mortgagee. 


* Decision rendered, Oct. 9, 1894, 
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The policy provided that it should not be invalidated as to the mortgagee by 
any act of the insurer. Other insurance was procured, without consent, 
by the receiver, which invalidated this insurance as to him, and in which 
mortgagee had no interest. 


Held, That a provision in the policy, that the insurer was only to be liable in 
the proportion which the sum insured bore to the entire amount of insur- 
ance held by any parties having an insurableinterest, did not prevent the 
mortgagee from recovering the entire amount of the policy. 


A. H. Sawyer, for Appellants. 
Watson M. Rogers, for Respondent. 


Peckuam, J. 

The plaintiff commenced the above action against the corporation 
defendant upon a policy of fire insurance issued by the company by 
which plaintiff, as receiver, was insured against loss or damage by 
fire on certain property situated in Syracuse, and formerly owned 
by the Screw Company, of that city. The defendant Everson was 
insured in the same policy as mortgagee, as his mortgage interest 
might appear. He was joined as defendant, in order that the whole 
controversy might, as between all the parties, be settled at once. 
Actions were also commenced against several other insurance com- 
panies by the plaintiff, as receive, at the same time, aud to recover 
upon policies covering substantially the same premises. The ques- 
tions arising affect generally all the insurance companies, although 
one or two of such questions are not raised in all the policies. The 
plaintiff failed to recover, and his complaint was dismissed in the 
courts below because of the violation of provisions in the policies in 
regard to procuring other insurance without the companies’ consent, 
and, also, because of the plaintiff's permitting foreclosure proceed- 
ings to be commenced to foreclose certain mortgages upon the in- 
sured premises. The plaintiff has not appealed. The defendant 
Everson and the corporations defendant served cross answers upon 
each other, Everson contending that he should be allowed to recover 
from the companies, to the extent of his policies, upon his mortgage 
interest in the premises, while the companies set up several de- 
fenses to such claim, which will be noticed hereafter. The cases 
were referred for trial, and the referee reported in favor of Everson 
as against the insurance companies, and the judgments were affirmed 
at the general term of the supreme court, after a shght modification 
as to the amounts of the recovery, and the insurance companies 
have appealed to this court. 

The only questions to be determined arise between defendant 
Everson and the companies. By the judgment entered upon the 
report of the referee it is provided in all cases that the insurance 
companies, on making payment of the loss, are entitled to be sub- 
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rogated to the rights of the mortgagee, but such subrogation is not 
to impair the mortgagee’s right to enforce the collection of his claim 
in full against the principal debtor, nor by means of any collateral 
security he may hold. This was placed in the judgments in accord- 
ance with the reports of the referee. 

1. The companies urge that defendant Everson, the mortgagee, 
having foreclosed the mortgages upon the premises, and sold the 
same under his judgment of foreclosure and sale subsequent to the 
time of the fire, has thereby put it out of his power to subrogate 
them to the rights which he had under the securities held by him 
at the time of the fire, and he therefore cannot recover in this action 
against them. It appears that the Syracuse Screw Company was 
the original owner of the premises, and it bad given three several 
mortgages thereon,—one dated August 13, 1881, for $4,500; one 
dated November 3, 1883, for $14,000; another dated June 30, 1885, 
for $10,000. The defendant Everson, on the 9th day of June, 1888, 
was the owner of all of these mortgages, and on that day commenced 
one action against the screw company to foreclose them. On the 
23d of June, 1888, the screw company was dissolved, and Eddy was 
appointed the receiver. The company was wholly insolvent, and 
had no property other than the mortgaged premises. In July, 1888, 
Eddy, as receiver, duly appeared in the foreclosure action, and 
served an answer setting up a defense to the $10,000 mortgage. On 
the 4th. of December, 1888, a fire occurred, by which the property 
covered by the policies was damaged, and appraisers were appointed 
on the 18th of December, and on the 21st of December, 1888, they 
made their award, by which they determined the damage resulting 
to the property from the fire to have been $10,102.90. The compa- 
nies refused to pay Eddy, on the grounds already stated.. Everson 
severed his foreclosure action after Eddy put in his answer setting 
up a defense as to one of the mortgages, and on the 17th of Decem- 
ber, 1888, obtained judgment by default for the foreclosure of the 
$4,500 and $14,000 mortgages, and decreeing a sale of the premises 
in satisfaction thereof. Subsequent to the fire, and on the 9th of 
January, 1889, the property was sold under the foreclosure judg- 
ment for the sum of $15,400, leaving a deficiency on those two 
mortgages, including interest and costs, of $4,921.86. 

Each of the policies of insurance had a provision therein known 
as the “New York Standard Mortgage Clause,’ and under it the 
loss, if any, was made payable to defendant Everson, as his mortgage 
interest might appear. The clause contained a provision that the 
insurance of Everson’s interest should not be invalidated by any act 
or neglect of the mortgagor or owner of the property, nor by any 
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foreclosure or other proceedings, or notice of sale relating to the 
property. The clause also contained the further provision that 

Whenever this company shall pay the mortgagee (or trustee) any sum for 
loss or damage under this policy, and shall claim that, as to the mortgagor or 
owner, no liability therefor existed, this company shall, to the extent of such 
payment, be thereupon legally subrogated to all the rights of the party to 
whom such payment shall be made, under all securities held as collateral to 
the mortgage debt, or may, at its option, pay to the mortgagee (or trustee) 
the whole principal due, or to grow due, on the mortgage, with interest, and 
shall thereupon receive a full assignment and transfer of the mortgage, and 
of all such other securities; but no subrogation shall impair the right of the 
mortgagee (or trustee) to recover the full amount of his claim. 

The companies did claim that, as to the owner of the premises, 
no liability existed. They never, in any manner, consented to the 
institution of foreclosure proceedings. At the time when they were 
commenced—June, 1888—no fire had occurred, and the defendant 
Everson was acting strictly within his legal rights when he com- 
menced them. It must be assumed that the commencement of the 
foreclosure proceedings terminated any interest which Eddy might 
have had in the policies up to that time. There was, however, a 
separate and wholly distinct insurance of the interest of Everson in 
the property, and by the terms of that contract of insurance it was 
not to be affected by any act or neglect of the mortgagor or owner 
of the property, or by any foreclosure or other proceedings, or no- 
tice of sale relating to the property. The act which forfeited the 
interest of the owner in a policy was not to affect the interest of the 
mortgagee. Consequently the mortgagee violated no contract on 
his part when he commenced the proceedings to foreclose his mort- 
gage, and thus endeavored to collect his debts. Before he had pro- 
ceeded so far as a judgment of foreclosure, a fire occurred. What 
was he todo? Was he bound to stay further proceedings, and ac- 
cept payment of the amount of his insurance, and then assign to the 
extent of such payment his rights in the mortgages to the compa- 
nies? We think not. Such is not the meaning of the clause when 
read as a whole. Foreclosure proceedings were not to affect his 
rights. This was expressly provided for and agreed to. Although 
there was an agreement to subrogate, yet that agreement was also 
upon the condition that subrogation should not impair the mort- 
gagee’s right to recover the full amount of his claims. The two 
rights must be considered together, and, though subrogation, under 
certain circumstances, may, under the agreement, be insisted upon, 
yet, unless payment of his mortgage debt is made, the mortgagee 
must have the right to proceed with the foreclosure and to a sale 
of the premises, for otherwise it could not be seen whether a 
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subrogation prior to a sale would not impair his right to recover 
the full amount of the claim of the mortgagee. 

If the insurers desired an immediate subrogation, then they had 
a right, by the terms of their contract, to pay the whole debt, and 
take an assignment of the bond and mortgage and whatever other 
securities the mortgagee might have for the payment of his whole 
claim,otherwise the insurers must wait if the mortgagee desire to con- 
tinue the foreclosure. The right of the mortgagee to recover his full 
claim might be pretty sadly impaired if he had to subrogate at once, 
or in other words, permit the insurers to collect out of his securities 
the very amount which they had paid him upon the policies issued 
to increase his security. It is not the mere right to prosecute which 
is not to be impaired, but the right to payment in full of his claim. 
This is not to be impaired by any claim of subrogation. Here is a 
very apt case in which to illustrate the point. The mortgagee sus- 
tains a loss upon the sale under the foreclosure decree of the two 
mortgages of nearly $5,000. There is the third mortgage, upon 
which judgment of foreclosure was obtained, and the amount found 
due thereon was $12,474, and interest runs on that sum from Janu- 
ary 15,1890. The argument of the companies, if allowed, would 
lead to their sharing in the amount realized upon the foreclosure 
sale to the extent of the payments made by them on their policies, 
some $10,000, and the balance, some $5,000, only would be realized 
by the mortgagee. In other words, he would receive no benefit 
whatever from the insurance, for the companies would take out of 
the proceeds of the foreclosure sale precisely the amount they paid 
him upon the policies of insurance. What meaning is given to the 
words in the mortgage clause that no subrogation shall impair the 
right of the mortgagee to recover the full amount of his claim, if 
subrogation can be insisted upon under such circumstances? Insur- 
ance is taken for the purpose of increasing the security of the mort- 
gagee. By the construction contended for by the companies there 
is really no such insurance. If the sale under foreclosure amounts 
only to the total of the insurance, but does not reach the full sum of 
the mortgagee’s claim, the latter recovers nothing but the insurance 
money, while the companies are reimbursed their outlay from the 
proceeds of the foreclosure sale. They lose nothing, and only the 
mortgagee loses. This consequence is avoided, and, I think, was 
intended to be avoided, by the provision in question, which makes 
the right of subrogation dependent upon the fact that its exercise 
shall not in any manner impair the right of the mortgagee to full 
payment of his claim. Where the contract provided that it should 
not impair the mortgagee’s right to recover the full amount of his 
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debt, the right to recover meant the right to demand and to receive 
full payment of his debt or claim. If that right is not impaired by 
the insurers’ right of subrogation, as claimed by them, it is impossi- 
ble to say under what circumstances it would be impaired. We 
cannot recognize the correctness of this claim on the part of the 
insurers. 

2. Another question arises in regard to the so-called “ contribu- 
tion.” It seems that the plaintiff, Eddy, without the consent of these 
defendant insurers, procured other insurance upon the property. 
This additional insurance thus procured rendered the policies of 
these insurers invalid as to the plaintiff. They contend, nevertheless, 
that in arriving at the proportion of the loss payable by each of them 
to the mortgagee, this other insurance should be reckoned as part of 
the insurance on the property. It was procured by plaintiff without 
the consent or knowledge of the mortgagee, and was not made pay- 
able in any event to him, and did not insure his interest in the prop- 
erty. Ifthe claim of these defendant insurers be allowed, the effect 
is to reduce the amount which each is liable to pay to the mortga- 
gee, and thereby to lessen his total recovery, as he has no claim un- 
der the other and additional policies. The clause under which this 
claim is made provides in the body of the policy that the insurer 
“ shall not be liable for a greater proportion of any loss on the des- 
cribed premises than the amount thereby insured shall bear to the 
whole insurance, whether valid or not.” I think the courts below 
were right in rejecting this claim of the insurers. Taken in connec- 
tion with the language in the mortgage clause, the contract is quite 
plain. The provision in the latter clause that the insurance of the 
mortgagee should not be invalidated by any act or neglect of the 
owner of the property applies, among others, to a case of other in- 
surance of his own interest by the owner without the knowledge or 
consent of the mortgagee. The effect of the mortgage clause here- 
inbefore set forth is to make an entirely separate insurance of the 
mortgagee’s interest, and he takes the same benefit from bis insur- 
ance as if he had received a separate policy from the company, free 
from the conditions imposed upon the owners. Where the company 
agreed that the mortgagee’s insurance should not be “invalidated ” 
by any act or neglect of the owner of the property, it was not in- 
tended to limit the application of that word to a case where the 
whole policy would otherwise be rendered invalid. The plain and 
obvious meaning of the language is that the insurance of the mort- 
gagee should not be affected or in any wise impaired or lessened by 
any act or neglect of the owner. Although contained in the same 
policy issued to the owner, yet the insurer and the mortgagee were 
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nevertheless entering into a perfectly separate contract of insurance, 
by which the mortgagee’s interest alone was to be insured, and it 
would be most natural to provide that no act or neglect of the owner 
should invalidate—that is, impair—any portion of the insurance thus 
separately secured. Can it for a moment be supposed that a mort- 
gagee would otherwise ever consent to such a contract? His desire 
is to obtain security, and to thaf’end he insures his interest in the 
property. Would he knowingly consent that this security should 
be liable to be wholly frittered away and made valueless by the ac- 
tion of the owner, unknown to him, in procuring insurance upon the 
owner’s interest in the property? Would any sane man agree to 
hazard his security in such a way? Would he agree that the value 
of his security should depend upon the acts of a third party over 
whom he had no control, and of whose acts he might be wholly ig- 
norant? The statement of the proposition is its best refutation. 
These views are supported by both of the opinions in the case of 
Hastings vs. Insurance Co. (73 N. Y., 141). There is some differ- 
ence in the verbiage of the clause in the reported case and that to 
be found in the clause under examination here. In the Hastings 
Case the clause as to contribution contained the proviso that, in case 
of other insurance, the assured should recover only a proportionate 
sum from defendant company. The owner of the property had 
mortgaged it to plaintiff's testator, and had subsequently obtained 
an insurance upon his own interest as owner, and subsequent to that 
time the indorsement in favor of the mortgagee was made, and it 
was in the body of the policy issued to the owner that the language 
was used as to the assured. In the clause here under consideration 
it is seen that the word “assured ” is not there, and the condition is 
that in case of other insurance the company shall not be liable under 
the policy, etc. The court in the Hastings Case thought the word 
“ assured ” referred to the person who was first insured when the 
policy was issued, and was not transferred to the mortgagee when 
he subsequently, by a minute placed in the policy, was made an as- 
sured also. This is very true, but a perusal of the whole case shows 
that the controlling idea was a separate insurance of the mortgagee, 
freed from the conditions attached to the insurance of the owner, 
and not to be impaired or weakened by any act or neglect of such 
owner. Force must be given to this positive language of the con- 
tract, and no act or neglect of the owner can be permitted to invali- 
date—i. e., impair or weaken (73 N. Y., at page 149)—the validity of 
the agreement for the full amount named in the policy. By taking 
the insurance in the manner the mortgagee herein did, instead of 
taking out a separate policy, all the provisions in the policy which 
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from their nature would properly apply to the case of an insurance of 
the mortgagee’s interest would be regarded as forming part of the 
contract with him, while those provisions which antagonize or im- 
pair the force of the particular and specific provisions contained in 
the clause providing for the insurance of the mortgagee must be 
regarded as ineffective and inapplicable to the case of the mortga- 
gee. So when the agreement in regard to contribution, contained in 
the body of the policy issued to the owner, is compared with the spe- 
cific statement in the mortgagee clause that his insurance shall not be 
invalidated by any act or neglect of the owner, we can only give the 
latter due force by holding that the insurance of the mortgagee is 
not, in effect or substance, to be even partially invalidated,—i. e., re- 
duced in amount,—and to that extent impaired and weakened by 
any act of the owner unknown to the mortgagee. In such case the 
general agreement in the body of the policy as to contribution does 
not, and was not intended to, apply. If it did, then the special and 
particular contract in the mortgage clause would be of no effect. If 
the two are inconsistent, the special contract, particularly relating 
to the mortgagee’s insurance, must take precedence over the general 
language used in the policy issued to the owner. For these reasons 
the claims of the insurers for a deduction in the amount of their 
liability cannot be allowed. 

3. As to three of the policies, the mortgage clause itself contained 
the provision that the company was only to be liable in the propor- 
tion which the sum it insured should bear to the whole amount of 
insurance on the property, issued to or held by any party or parties 
having an insurable interest therein, whether as owner, mortgagee, 
or otherwise. What meaning is to be attached to this provision after 
taking into consideration the language heretofore quoted that the 
insurance of the mortgagee will not be invalidated by any act or neg- 
lect of the owner of the property? The act of obtaining this ad- 
ditional insurance was the act of the owner, and it was unknown to 
the mortgagee, and of course not consented to by him. The addi- 
tional insurance could by no possibility benefit him, us it was not 
upon any interest of his in the property. He could not, therefore, 
resort to any of these additional policies for his indemnity. It 1s not 
a case of contribution in any sense, but simply one, on the insurer’s 
theory, of diminution of their liability, caused by the act of the 
owner and unknown, and with no possible corresponding benefit to 
the mortgagee. As a general principle, it is settled that, before this 
apportionment of the loss between different companies can be de- 
manded, the different policies must have been upon the same inter- 
est in the same property or some part thereof: Lowell Manuf’g Co. 
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vs. Safeguard Fire Ins. Co., 88 N. Y., 592. Has this principle been 
changed by this contract? Can it be that the mortgagee would 
knowingly consent to a diminution of this liability to an extent 
which might leave it of no value, consequent upon a secret act of a 
third party, and where by no possibility could he protect his security 
from such davger? All the reasoning given under the head last 
above discussed applies with equal force here, at least so far as the 
probabilities of entering into such a contract by the mortgagee are 
concerned. It is clear that the ouly object of the mortgagee is to 
obtain a security upon which he can rely, and this object is, of course, 
also plain and clear to the insurer. Both parties proceed to enter into 
a contract with that one end in view. In order to make it plain beyond 
question, the statement is made that no act or neglect of the owner with 
regard to the property shall invalidate the insurance of the mortgagee. 
When, in the face of such an agreement, entered into for the pur- 
pose stated, there is also placed in the instrument a provision as 
to the proportionate payment of a loss, we think the true meaning 
to be extracted from the whole instrument is that the insurance 
which shall diminish or impair the right of the mortgagee to recover 
for his loss is one which shall have been issued upon his interest in 
the property, or when he shall have consented to the other insur- 
ance upon the owner’s interest. This may not, perhaps, give full 
effect to the strict language of the apportionment clause, but, if full 
effect be given to that clause, and it should be held to call for the 
consequent reduction of the liability of the insurers in such a case 
as this, then full effect is denied to the important and material, if 
not the controlling, clause in the contract, which provides that the 
insurance of the mortgagee shall not be injuriously “impaired or 
affected” by the act or neglect of the owner. As used in these 
mortgage clauses, this is the meaning of the word “invalidate:” 
Hastings vs. Insurance Co., 73 N. Y., 149. We must strive to give 
effect to all the provisions of the contract, and to enforce the actual 
meaning of the parties to it,as evidenced by all the language used 
within the four corners of the instrument. We are also at liberty 
to consider the purpose for which the contract was executed, where 
that purpose plainly and necessarily appears from a perusal of the 
whole paper. That construction will be adopted in the case of 
somewhat inconsistent provisions which, while giving some effect to 
all of them, will at the same time plainly tend to carry out the clear 
purpose of the agreement; that purpose which it is obvious all the 
parties thereto were cognizant of and intended by the agreement to 
further and to consummate. There is no equity in this claim on 
the part of the insurers, and we think, from a perusal of the whole 
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clause in the policy, that it was not intended to, and that it does 
not, cover such claim. The judgment of the supreme court must 
be affirmed, with costs in each case. 

All concur, except Andrews, C. J., not sitting. Judgment affirmed. 


COURT OF ERRORS AND APPEALS OF DELAWARE. 


JunE TeRM. 1891. 


DOVER GLASS WORKS COMPANY, 
FOR THE USE OF CALEB S. PENNEWILL, 


v8. 


AMERICAN FIRE INS. CO. 


Policy conditions regarding liens are strictissimi juris, and do not apply to 
voluntary incumbrances such as tax liensand judgment procured in vitum. 


The insured gave mortgages and confessed judgments covering insured prop- 
erty, of which no express notice was given to the company as required. 


Held, That whatever might be the effect of a subsequent renewal, such mort- 
gages and judgments as were subsequent to the renewal defeated 
recovery. 

The policy provided that if the property was levied upon, or taken into pos- 
session or custody under any proceedings in law or equity, all insurance 
upon the policy should cease. - 


Held, That the policy was avoided by a levy on the property, though no re- 
moval of the property was made. 


The policy provided that if the factory ceased to be operated without special 
agreement endorsed, the insurance should cease. 


Held, That where after an attempted sale the establishment ceased to be op- 
erated for manufacturing purposes, there could be no recovery. 


Held, That the substitution of watchmen for the workmen was not a compli- 
ance with the policy. 


Held, That the question whether the risk was increased did not affect the case. 


Statement of the Case. 

This was an action of covenant on an insurance policy in the Su- 
perior Court of the State of Delaware, in and for Kent County by 
the plaintiff against the defendant, being No. 55, to the October 
term 1889 and pleaded to issue. On the 27th day of April, 1892, at 
the April term of said court, a case stated was agreed upon by coun- 
sel and filed, and an order made directing that all the questions of 
law contained therein should be reserved to be heard before all the 
judges. 

The defendant issued to the plaintiff a policy of insurance, bear- 
ing date July 7th, A. D., 1884, covering certain real and personal 
properties situated on the southwest corner of Williams Street and 
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the Delaware Railroad, near the town of Dover, Delaware, owned 
and used by the plaintiff for the manufacture of glass. By the terms 
of the policy, the defendant in consideration of the representations 
of the assured, and the conditions and limitations therein mentioned, 
and of $39.38, the premium, did insure the plaintiff against loss or 
damage by fire, to an amount not exceeding $2,250, for one year, 
from twelve o’clock noon of said date to twelve o’clock noon July 
7th, A. D., 1885. 

The conditions to which said insurance was expressly made sub- 
ject, and which are material to this case, are as follows:— 


Or if, during the existence of this policy, or any renewal thereof, the risk 
shall be increased by any means whatever, with the knowledge of the assured, 
and the assured shall neglect to notify this company thereof, and have the 
same endorsed hereon, paying therefor such additional premium as shall be de- 
manded ; or shall allow the building herein covered to become vacant and un- 
occupied; * * * * orshall sell or transfer the property herein insured, 
or encumbered the same without notice to this company endorsed hereon ; 
*“ * * * then, and in every such case, this policy shall be null and void. 

If the property hereby covered shall be levied upon; or taken into possession 
or custody under any proceeding in law or equity; * * * * or if it bea 
manufacturing establishment, running in whole or in part, over or extra time, 
or running at night, or if it shall cease to be operated, without special agree- 
ment endorsed hereon, all insurance by this policy shall thereupon cease. 


Across the face of said policy was written the following :— 


10, 8, 84, loss, if any, payable to Messrs. Manlove Hayes, C. S. Pennewill, 
David F. Burton, A. B. Richardson and William Fisher, as their interest may 
appear. P. R. BURNETT, Agent. 


On the back of said policy was endorsed the following :— 


For value received, the Dover Glass Works Company does hereby transfer, 
assign and set over unto Caleb S. Pennewill and his assigns: all its title and 
interest in the policy and all advantage derived therefrom. 

Witness the hand of Caleb S. Pennewill, President of the Dover Glass 
Works Company, and the corporate seal this Third day of October, 1888. 

Sealed and delivered in the CALEB S. PENNEWILL. 

presence of C. H. B. Day. Pres’t of the Dover Glass Works Co. 


This insurance was duly renewed from year to year, and dated 
respectively July 7th, 1885, 1886, 1887, and 1888, the last of which 
extended the term of the policy to and until July 7th, 1889. 

A judgment for the real debt of $1,718.67, by confession, was ob- 
tained by Hazel & Pennewill against the plaintiff, in the said superior 
court, being No. 197 to the April term, A. D., 1888, of said court, on 
which a writ of fieri facias was duly issued, being No. 106 to the 
October term of said court. The time of the entry or confession of 
said judgment was September 8th, A. D., 1888, at nine o’clock a. m. 

On said writ, the sheriff made the following return:— 
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Sheriff returns levied on goods and chattels as per inventory and appraise- 
ment annexed, and afterward, to wit, on the 18th day of September, A. D., 
1888, goods and chattels offered for sale, at public vendue, but not sold, because 
the bidders to whom the same were struck off refused to pay for the same, and 
would not comply with the terms of the sale except a lot of old iron to 
Shehan for the sum of two dollars and ten cents ($2.10), which sum I have 
applied to this writ and not sufficient. 

Another judgment for the real debt of $5,000, by confession, was 
obtained by Caleb S. Pennewill and others against the plaintiff in 
said superior court, being No. 198, to the April term, A. D., 1888, of 
said court, on which a writ of fieri facias was issued, being No. 107, 
to the October term of said court. 

The time of the entry or confession of said judgment was Sep- 
tember 8th, A. D., 1888, at 9:05 o’clock a. m. On said writ the 
sheriff made a return similar to the one made on the first-named 
writ, except that the money realized on the sale of the guods and 
chattels levied on was applied to a prior writ. 


Under said writ of fieri facias, the personal property of the plain- 
tiff covered by the insurance was levied on, according to the laws 
and practice of this state, but the same was not removed from the 
building or taken into the actual possession of the sheriff, but re- 
mained in the custody of watchmen until its destruction by fire on 
the first day of October, A. D., 1888. After the 18th of September, 
1888, the business previously carried on in the said insured prop- 
erty was discontinued, and the said property ceased to be occupied 
as a manufacturing establishment. 

A mortgage embracing the real estate covered by the insurance 
was made and delivered by the plaintiff to Caleb S. Pennewill and 
others bearing date September 6th, A. D., 1888, for the real debt of 
$5,000, which was immediately thereafter recorded in the proper 
office at Dover. Upon a scire facias thereon, judgment was obtained 
in said court, being No. 28, to the October term, A. D., 1888, of said 
court, on which there was issued a writ of levari facias, being No. 
109, to the October term, A. D., 1888, under which the sheriff re- 
turned, that after due notice given as by law required, he did on the 
2d day of October, A. D., 1888, at 2 o’clock p. m., sell the lands and 
premises mentioned and described in said writ, to Alden B. Rich- 
ardson, David F. Burton, William Fisher, and Caleb S. Pennewill, 
for the sum of $2,500, and applied the same to the first judgment 
hereinafter named. 

In addition to the above judgments and mortgage, and prior to 
any of them, were the following liens against the plaintiff upon the 
insured property :— 
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A mortgage to Manlove Hayes and others for $8,000, dated De- 
cember 8th, 1884. 

A judgment on bond accompanying said mortgage and for same 
debt, being No. 63, to October term, A. D., 1884, of said superior 
court,—said judgment and moptgage being in lieu of a prior mort- 
gage, dated October 8th, 1884, of which notice had been given to 
Burnett,—then the agent of the defendant at Dovor, as shown by 
endcrsement on the face of the policy, loss, if any, payable to the 
persons named as mortgagees. 

A mortgage to David F. Burton and others for the real debt of 
$27,000, interest from December 12th, 1885. Recorded September 
16th, 1885. 

Judgment on bond accompanying last-mentioned mortgage, No. 
196, April term, 1888. 

On the fifth day of October, A. D., 1888, certain portions of the 
real and personal properties insured were consumed by fire, of 
which the defendant had due notice. The amount of the loss is 
agreed to be $900, apportioned as follows: $600 on the real and $300 
on the personal estate. 

No special agreement with reference to the conditions to which 
the insurance was made subject was endorsed on said policy, nor any 
notice given by the plaintiff to the defendant, of executions and the 
proceedings thereon, or of the fact that the property had ceased to 
be operated as a manufacturing establishment. 


Epwarp Ringety and C. H. B. Day, for Plaintiff. 
Geo. H. Bates, for Defendant. 
Wotcort, CHANCELLOR. 

The defendant denies the right of the plaintiff to recover any part 
of the amount claimed upon the ground that the conditions in 
regard to encumbering and levying upon the property covered by 
the policy of insurance and the operation of the establishment were 
violated. The policy and the conditions therein define or fix the 
relations between the parties thereto and furnish the measure of 
their respective rights and liabilities. Courts cannot go outside of 
the agreements of parties to determine their mutual or reciprocal 
obligations. To do so would have the effect of imposing terms to 
which they had not assented, or absolving them from duties which 
they had voluntarily assumed. It is the province of courts to inter- 
pret and not to make contracts, to ascertain the legal import of the 
language employed by the parties themselves to express their 
agreements and not to add to or take from in order to make ideal 
contracts. Courtsare sometimes helpless to prevent the consummation 
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of that which is manifestly unjust, because the party seeking pro 
tection incautiously stepped into the snare prepared by the cunning 
hand of his adversary. . 

The only aid that they can render in dealing with a one-sided 
and oppressive contract is to resolve every doubt that may arise 
during the course of the trial. in favor of the party upon whom it 
may bear the hardest. Hard cases are the quicksands of the law, of 
the dangers of which courts have been admonished, by oft-repeated 
experiences, to set about to relieve against the consequences of what 
may be considered sharp and improvident bargains which would 
inevitably lead to great uncertainty and confusion in the adminis- 
tration of justice. It is needless to describe the effect of such a con- 
dition of things in order to appreciate the necessity of avoiding it. 

With these elementary principles in view, let us proceed now to 
examine the contract which is the cause of action in this case, and 
the relation of the parties as determined by their conduct in regard 
to the subject-matter thereof. 

An insurance in relation to property is a contract whereby the 
insurer becomes bound for a definite consideration to indemnify 
the insured against loss or damage to certain property named in 
the policy by reason of certain perils to which it may be exposed. 
It is competent for the insurer to prescribe the terms and condi- 
tions upon which it will take the proposed risk, provided they are 
not illegal nor contrary to public policy. The acceptance of those 
conditions consequently imposes upon the insured the duty of a 
substantial compliance therewith, and any neglect thereof in any 
material respect unless waived or condoned will not relieve the 
insurer from liability in case of loss, whether it can be traced to 
such neglect or not. One reason for this is that he has by agreeing 
to the terms upon which the insurance was made, shut the door 
against any inquiry as to the cause of the loss. Another and a more 
general reason is that, when a right and a duty springing from a 
contract are united in one of the parties thereto, he must show a 
performace of the one before he can assert the other. ‘ 

Are the conditions referred to illegal or contrary to public policy? 
They are neither. They are not forbidden by any legal precept 
either written or unwritten. Certainly clauses or conditions inserted 
in a contract which induce caution as to the conduct of either party 
in respect to the subject-matter thereof cannot be held as being 
repugnant to any of the rules and maxims relating to the broad 
subject of public policy because anything that stimulates diligence 
and good faith between contracting parties is highly promotive of 
the general as well as the individual good. The tendency of such 
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limitations upon the liabilities of insurance companies is to diminish 
the needless destruction of property, and to obviate the necessity of 
increasing the rates of insurance to a point where they are intol- 
erable, in order to cover the disbursements made to unworthy and 
dishonest persons. The increased cost of insurance, it must be 
admitted, is due in part to the increased risk occasioned by the 
fraud or neglect of a certain class of people owning insured prop- 
erty. The good have to suffer for the conduct of the bad. The 
honest and careful portion of every community have to pay for the 
carelessness and mala fides of their imprudent and evil-minded 
neighbors. Those who insure, as the plaintiff in this case did, for 
protection against unavoidable loss and accident can well afford to 
submit to the requirements of the most rigid conditions for the sake 
of curtailing losses which are the result of either gross neglect or 
the torch of the incendiary. 

The conditions prohibiting incumbrances and levies without the 
consent of the defendant, declaring the policy to be void in case of 
a breach thereof, are not only legal and conformable to public policy, 
but reasonable and proper. When we consider the circumstances 
and business methods of not a few men, and the motives that influ- 
ence them in regard to their financial affairs, the object of such con- 
ditions becomes quite manifest. So long as the insured property 
remains in a condition in which its preservation is of more interest 
to the owner than its destruction, there is no inducement to court 
or invite the peril against which it is protected by the insurance. 
The substantial interest which the insured has in the property is on 
the side of care and diligence, and operates as a guaranty of good 
faith in his conduct. But when it becomes incumbered to such an 
extent that the incumbrances are equal to or in excess of its value, 
the motive to caution and vigilance ceases. To protect against just 
such a contingency as this, such conditions are incorporated in 
nearly if not all policies of modern date. 

The conditions forbidding the cessation of the operation of the 
establishment without the consent of the company is also reason- 
able and proper. The company had'‘a right to stipulate for the 
care and supervision of skilled workmen necessarily employed in 
running the concern during the customary working season, and to 
make their liability dependent upon the fulfillment thereof. The 
conditions and circumstances that existed at the time the insurance 
was effected may have been one of the considerations that influenced 
the company in determining to take the risk. To provide therefore 
for their continuance or preservation was entirely consistent with 
the conduct of a prudent and reasonable man. Now, as forfeitures 

Vou. XXIV.—2. 
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are not favored, these and similar conditions are always construed 
strictly, so that the party claiming a forfeiture by reason of a viola- 
tion thereof will not be permitted to deprive the other party of the 
benefits of the right to indemnity for which he contracted if there 
is any doubt or uncertainty as to the terms of such conditions, the 
extent of their applications, or the acts which constitute the alleged 
breach. Freedom from ambiguity in both these respects is abso- 
lutely essential to the maintenance of a plea in bar in an action to 
recover a loss covered by the policy in which such clauses are 
contained. 

As the rights of the insurer, then, under the conditions in regard 
to liens, are strictissimi juris, they cannot be held to apply to in- 
voluntary incumbrances, such as tax liens and judgments procured 
in vitum, because the insured cannot control the action of the gov- 
ernment or his creditors, either as to time or place, within the limits 
of the law. To sanction the forfeiture of a right upon failure to 
communicate notice of an event of which the insured could. have 
no knowledge, would shock the dullest sense of justice. They must, 
therefore, be restricted to voluntary incumbrances in this and 
similar cases. 

According to the same rule of construction, neither does the vio- 
lation of the conditions which we are now considering render the 
policy absolutely void, but voidable only at the election of the in- 
surer. That being so, the right of avoidance may be waived either 
by express agreement or necessary implication arising from the acts 
of the parties after notice of the breach. 

The clauses in the policy which I have said operate as a restric- 
tion upon the liability of the defendant are conditions precedent, 
and subject to the principles limiting their force and application, and 
when unperformed, stand as an effectual barrier against the plain- 
tiff’s right to recover. 

Let us now consider the facts in relation to these conditions. That 
the plaintiff gave mortgages and confessed judgments that bound 
all its real estate, without having first obtained the consent of the 
defendant thereto, and that no express agreement was ever made 
waiving the effect thereof upon the policy as a subsisting contract, 
are not disputed; neither is it denied that the contract against in- 
cumbrances is valid, or that the creation of such liens constitute a 
breach of the same. The counsel for the plaintiff insist only upon 
a strict adherence to the rule, which requires a resolution of all 
doubts, whenever they arise, in favor of the plaintiff, and that the 
acts of the defendant should be construed into a waiver of the for- 
feiture, and a recognition of the plaintiff’s right to recover. 
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As to the first proposition, the court assents. As to the other, it 
cannot to the extent claimed. Suppose we concede that the defen- 
dant, by its acts, did waive any cause of forfeiture on account of any 
incumbrance created prior to July 7th, 1888, the date of the last re- 
newal of the policy, yet it nowhere appears in the statement of facts 
that the defendant had any notice of the judgment in favor of Hazell 
& Pennewill for $1,718.67, nor of the one in favor of Caleb S. Pen- 
newill et al for $5,000 obtained by confession against the plaintiff, 
September 7th and 8th, respectively, nor of the mortgage collateral 
to the last-named judgment recorded contemporaneously therewith. 
And if it had, it does not appear that it did any act which, by neces- 
sary implication, estops it from setting up the violation of such con- 
dition in the manner stated as defense in this suit. It follows, 
then, that no loss occasioned by the destruction of the real prop- 
erty can be recovered under this policy. 

The reason assigned for avoiding the insurance on the realty 
might be adopted as a sufficient reason for avoiding the insurance 
on the personalty. But as the plaintiff's counsel insisted with so 
much earnestness and ability that the levies made on the personal 
property did not amount to a breach of the prohibition in regard to 
the same, as they did not involve the removal of it from the pos- 
session of the plaintiff, it is proper that serious thought should be 
given to their contention. The clause under which it is made is as 
follows: “If the property hereby covered shall be levied upon or 
taken into possession or custody under any proceeding in law or 
equity * * * all insurance upon this policy shall thereupon 
cease.” 

The Supreme Court of the State of Pennsylvania, in the case of 
The Commonwealth Insurance Company vs. Berger & Butz (42 Pa. 
St., 285), decided that a levy made without the removal of the prop- 
erty from the possession of the owner, under a condition in the 
policy expressed in language precisely like the one herein referred 
to, would not avoid the insurance. This case is cited as conclusive. 

The opinion of the court proceeds upon the idea that the phrases 
“levied upon” and “taken into possession or custody” are exact 
equivalents, the latter being used to explain and limit the former. 
That is, the phrase “ taken into possession or custody ” is employed 
to restrict the phrase “levied upon” to an actual seizure of the 
property and dispossession of the owners according to the common- 
law method of making a levy. A levy evidenced by a mere memo- 
randum or inventory and appraisement of the property intended to 
be levied upon, or a constructive seizure thereof only, was not, there- 
fore, a violation of the condition. The reasoning of the learned 
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judge who delivered the opinion in this case would be very sound 
and unassailable if there were not other words connected with the 
latter alternative to give it a broader and a different significance. 
In the former of his premise they seem to escape his attention. 
When we take into consideration the entire phrase, “taken into 
possession or custody by any proceeding in law or equity,” the 
equivalence between it and the phrase “levied upon” disappears. 
It means more thana levy. The idea of the term “levy” includes 
a constructive, as well as an actual, taking into possession of 
property under execution process. Now, as the alternative ex- 
pression refers tu some other mode of taking property into custody 
than by levy, namely, by any legal or equitable proceeding, it fol- 
lows that the phrase “levied upon” means the same as the phrase 
“taken into possession or custody by any proceeding in law or 
equity.” No doubt the latter was intended to cover a seizure of 
property by attachment process, sequestration, or other modes not 
present in the mind of the draughtsman. It certainly never was 
intended as a means of interpreting, explaining, or limiting the 
words “levied on,” because it contemplated a mode of taking prop- 
erty that is entirely foreign to the office of a levy. 

This interpretation of the condition in question we think is war- 
ranted by the natural construction of the language in which it is 
expressed. If so, the act of the plaintiff in deliberately suffering 
levies to be made on its personal property evidently avoids the in- 
surance thereon. But, if it were held to be otherwise, then the 
ceasing to operate the establishment contrary to the general con- 
dition of the policy in that regard will certainly absolve the defen- 
dant from any liability thereunder. This, as before observed, is a 
general condition which relates to all the property embraced in the 
policy. The condition is as follows: “If it (meaning the factory) 
shall cease to be operated without special agreement indorsed here- 
on, all insurance by this policy shall thereupon cease.” In the state- 
ment of facts it is admitted that after the attempted sale of the per- 
sonal property, to wit, on the eighteenth day of September, 1888, 
the business which had been previously carried on in the building 
was discontinued, and the establishment ceased to be operated for 
manufacturing purposes. And it nowhere appears in said statement 
of facts that this defendant either consented to such cessation of 
business or waived its effect. 

It is also stated that the plaintiff provided watchmen, who were 
in the buildings day and night until the fire occurred, October 1st, 
1888. But did this answer the demands of the condition? The de- 
fendant, as we have before said, stipulated in that condition for the 
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care and supervision of the workmen, and a substitution of watch- 
men for them was not a compliance with the terms of the contract. 
And though the risk may not have been changed or increased by 
such a substitution, yet the defendant has a right to insist upon 
the fulfillment of the contract as the ground of its liability for the 
loss. 

The plaintiff contends that the ceasing to operate the establish- 
ment did not affect the liability of the defendant, because its risk 
was not thereby increased. The case of Latumus vs. The Farmers’ 
Mutual Fire Insurance Company, reported in 3d Houst., p. 404, is 
referred to in support of such contention. That case is entirely dif- 
ferent from the case at bar. The facts were that Latomus obtained 
an insurance on a stock of goods in a storehouse in the town of 
Clayton. The company had a by-law which is in these words: 
“When the risk has been changed, either within itself, or by the 
surrounding or adjacent buildings, it shall be incumbent on the in- 
sured to make the proper representations to the nearest agent, and 
have the same corrected or adjusted, and manifested in writing by 
the secretary; otherwise the company will not be responsible.” 
This by-law was treated as a part of the contract of insurance. The 
defendant alleged that the plaintiff erected a shed adjoining the 
store which contained the stock of goods, and insisted that that was 
a violation of the contract. The court in that case properly charged 
that if the erection of the shed adjacent to the store increased the 
risk of the defendant, the plaintiff could not recover; but that if it 
did not increase the risk, he could recover. This language of the 
court in that case was in accordance with the terms of the contract, 
which made an increase of risk the test of the defendant’s responsi- 
bility. It could not have been otherwise. But in the present case 
the liability of the defendant is not based upon the contingency as 
to whether a violation of the contract increased the risk of the 
underwriter or not It was agreed by both parties that the ceas- 
ing to operate the concern should per se be a cause of forfeiture. 

The unanimous opinion of the judges is that the plaintiff in this 
case cannot recover the loss occasiuned by the destruction of either 
personal or real property covered by the insurance. 
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Where it appears, as in this case, that according to the testimony the insured 
appeared in good health until he received a fall, and there was conflicting 
medical evidence as to whether death was due to the fall or degenera- 
tion of the brain, a finding that death was caused solely by the fall within 
the meaning of an accident policy will be sustained. 


In a special verdict, the question whether the injury was the sole cause of 
death was answered in the aflirmative. 


Held, That this was equivalent to a finding that the injury was the sole and 
immediate cause of the apoplexy, which produced death. 

Where there was evidence that the insured only occasionally delivered goods, 
his son delivering most of them, a finding that he was not a grocer 
delivering goods will be sustained. 

A statement by insured immediately after his fall that ‘it was a bad one” is 
admissible as part of the res geste, and evidence that he said on the 
evening of the same day that he was feeling badly, and that his head was 
terrible, was admissible. 


Where there was conclusive evidence that insured was badly hurt, the ad- 
mission of a statement to the same effect by himself was harmless error. 


Statement of fagts by Lyon, C. J. 

The action is upon an accident and life-insurance policy, issued 
August 16, 1890, by the defendant, the American Masonic Accident 
Association, to Orin Hall, in which his wife, the plaintiff herein, is 
named as the beneficiary, to recover a death indemnity of $5,000. 
The risks taken by the company are classified with reference to 
employment, and perhaps other conditions. Class EK embraces a 
“srocer, proprietor or clerk, delivering goods,” and the death 
indemnity therein is limited to $2,000. The maximum death in- 
demnity in class A is $5,000, but not to exceed $2 for each member 
of the association in good standing at the time of the accident. In 
his application for the insurance, Orin Hall made the following 
statements and warranties: “Kind of business: General mer- 
chandise. Occupation: Merchant. Duties required fully de- 
scribed: Proprietor.” It is conceded that, if plaintiff is entitled to 
recover the insurance, it is in class FE or class A, and that, if it is 
not proved that Orin Hall was a “grocer delivering goods,” the 
insurance is in class A. The contract of insurance is that the plain- 
tiff is entitled to recover the death indemnity only in case the death 
of her husband resulted from an injury effected through external, 


* Decision rendered, Dec, 29, 1893. 
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violent, and accidental means, which, independently of all other 
causes, produced his death; and, further, if the injury was received 
in any occupation or exposure classed by the association as more 
hazardous than he thus represented his occupation to be, the asso- 
ciation is only liable for the sum it pays for such increased hazards. 
Orin Hall was a resident of Waupaca, and had been such for several 
years before the policy in suit was issued, and until after April 29, 
1892. He was proprietor of a store mostly for the sale of groceries. 
A witness thus testified concerning it; ‘“'l'here was a kind of mis- 
cellaneous lot of goods kept there for sale, mostly groceries, and a 
stock of jewelry and fancy notions; a miscellaneous stock of crock- 
ery—that is, there was not much of that either, but a few tumblers, 
and such things as that—and plated ware.” During the afternoon 
of April 29, 1892, when Mr. Hall was at the railway depot at Waupaca 
receiving freight into his wagon, and while standing in the hind end 
of his wagon, he accidentally fell to the ground between the wagon 
and the depot, and was injured. While still lying on the ground, 
or when just arising therefrom, he complained that he was badly 
hurt, or, as he expressed it, he “ got a bad one.” He got upon his 
wagon, and drove to his store; went from there to his residence; 
returned to his store in the evening; then went again to his resi- 
dence, and never left it thereafter alive. He suffered great pain, 
grew constantly worse, and died May 19th, three weeks after he was 
hurt. No question arises on the pleadings. There was a special 
verdict, which indicates the defenses urged by the association. It 
is as follows: “First. Did deceased receive an injury through ex- 
ternal, violent, and accidental means? Auswer. Yes. Second. If 
you auswer the first question, ‘ Yes,’ was such injury the sole cause 
of death? Answer. Yes. Third. Did the accident occur, directly 
or indirectly, in consequence of chronic degeneration of the-brain ? 
Answer. No. Fourth. Was deceased a grocer delivering goods, 
by occupation, at the time? Answer. No. Fifth. Do you find 
generally in favor of the plaintiff or for the defendant,—which ? 
Answer. - Plaintiff.” At the time Mr. Hall was injured, the associa- 
tion numbered 2,180 members in good standing. The court denied 
a motion on behalf of the association for a new trial, and gave judg- 
ment for plaintiff for $4,360, besides interest and costs. The case is 
further stated in the opinion. The association appeals from the 
judgment. 


M. C. Puiiuies, fur Appellant. 
Bump & Krevrzer, for Respondent. 
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Lyon, C. J. 

No exception was taken to the charge given by the court to the 
jury, nor to the refusai of the court to give certain instructions pro- 
posed on behalf of the defendant association. Hence, for the pur- 
poses of the case, it must be assumed that the court stated the law 
correctly to the jury. The grounds alleged for a reversal of the 
judgment will be stated and disposed of in their order. 

I. It is maintained that there is no sufficient evidence to support 
the finding that the injuries received by Orin Hall on April 29, 
1892, were the sole cause of his death, but that, on the contrary, the 
proof is conclusive that the primary cause of his death was long- 
standing disease and degeneracy of the brain, producing apoplexy, 
which it is conceded was the immediate cause of death. Two physi- 
cians and surgeons were called as witnesses by each party, and gave 
testimony as experts. Those called by the plaintiff were Dr. Pelton 
(who attended Mr. Hall as his physician from the time he was in- 
jured until his death) and Dr. Russell. Those called for the defend- 
ant were Dr. Hendricks, professor of anatomy in the University of 
Minnesota, and Dr. Oviatt. A post-mortem examination of Mr. 
Hall’s brain was made by Drs. Hendricks and Pelton in the presence 
of Dr. Russell. We shall not attempt to state much of their testi- 
mony, or to discuss it at any considerable length. The medical 
witnesses appeared to be gentlemen of culture and professional 
ability, and to have testified honestly; yet they differ radically in 
their statements of facts concerning the condition of the brain of 
Mr. Hall, and in their opinions as to the causes and effects of those 
conditions. Thus, the testimony of Drs. Pelton and Russell is to 
the effect that Mr. Hall’s fall from the wagon might have caused, 
and probably did cause, concussion and contusion of the brain, 
which finally resulted in apoplexy and death. They both testify 
that in their opinion the injury was the proximate cause thereof. 
Their opinions are strengthened by the fact that there is sufficient 
testimony (although controverted) to support a finding that Mr. 
Hall enjoyed his usual good health up to the time he was injured, 
and showed none of the indications of degeneration of the brain 
which all the physicians agree attend that disease. Besides, Dr. 
Pelton saw Mr. Hall daily, frequently several times the same day, 
from the time he was injured until he died, and thus had the best 
possible opportunity to watch his symptoms, and to form a correct 
judgment of the real cause of his death. On the other hand, Dr. 
Hendricks testified to the existence of degeneracy of the brain and 
a diseased condition of certain arteries, which in his opinion were of 
long standing, and caused the death of Mr. Hall, independently of 
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the injury. On the hypothesis that Dr. Hendricks diagnosed the 
case correctly, Dr. Oviatt agreed with him as to the cause of death. 
The medical witnesses differ as to whether the seat of the apoplexy 
was in the cerebrum or cerebellum; also, as to the extent and chronic 
character of the alleged degeneracy of the brain, and the existence 
of diseased arteries. Some degeneracy of the cerebrum, or large 
brain, was proved, but if the effusion of blood which caused the 
apoplexy and death was in the small brain, or cerebellum, it is quite 
obvious that such disease of the large brain was not the cause of 
death. It is not claimed that there was any chronic disease of the 
small brain. We think the testimony is sufficient to support find- 
ings that, when Mr. Hall was injured, the cerebellum, or small brain, 
was in a healthy condition, and that his fall produced such concus- 
sion or contusion thereof that the injury culminated in an effusion 
of blood thereon, which produced apoplexy and death, without the 
intervention of any other independent or proximate cause. Hence, 
the finding that the injury was the sole cause of the death of Mr. 
Hall is supported by the evidence. 

II. Another error assigned is that the special verdict does not 
determine all the material litigated issues of fact. If we understand 
the argument correctly, it is that, inasmuch as it is conceded that 
apoplexy was the immediate cause of death, a further question 
should have been submitted to the jury as to whether the injury 
was the proximate and sole cause of the apoplexy. In the absence 
of any request on behalf of the association to have such question 
submitted, and of any objection or exception to the questions which 
were submitted to the jury, we think it should be held that the 
question above suggested is included in the second question, “ Was 
such injury the sole cause of death?’ and the affirmative answer 
to that question is a finding that the injury was the proximate and 
sole cause of the apoplexy. We conclude that the special verdict 
includes all controverted material issues of fact in the case, and 
supports the judgment for plaintiff. 

III. It is sufficient to say of the third finding, which is that the 
injury was not caused, directly or indirecty, by any chronic degen- 
eration of the brain, that such finding is abundantly supported by 
the evidence. 

IV. The fourth finding is that, when injured, Mr. Hall was not 
“@ grocer delivering goods by occupation.” The effect of the find- 
ing is that his occupation did not place the insurance in class E, in 
which the death indemnity is limited to $2,000, but left it in class 
A, in which the maximum death indemnity is $5,000. This finding 
is attacked on the ground that the evidence does not support it, but 
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proves conclusively that, when injured, Mr. Hall was by occupation 
“a grocer delivering goods.” The court instructed the jury that 
“a ‘grocer delivering goods,’ as expressed in the contract in suit, is 
one who is engaged as a dealer in groceries, and habitually delivers, 
in person, goods sold to his customers. An occasional delivery by 
himself—the rule being that delivery is made by others—would not 
make him a grocer delivering goods.” In the absence of exception 
to the instruction, such is the law of this case, and is probably good 
law in any case. The testimony on the subject is somewhut con- 
flicting, but one witness, who was entirely familiar with Mr. Hall’s 
business methods, testified that he occasionally delivered goods, but 
that his son Charlie, he thought, delivered the principal part of 
them. It appeared that Mr. Hall himself usually received goods at 
the depot which were consigned to him, and hauled them to his 
store, but it is not claimed that this was delivering goods, within 
the meaning ofthe policy. It was competent for the jury to believe 
the above testimony, and it supports the fourth finding. It requires 
no argument to show that the judgment is in strict accordance with 
the special verdict. 

V. It is claimed that the court admitted testimony on behalf of 
plaintiff of Mr. Hall’s statements of the circumstances of the injury 
he received, made a considerable time after he was injured, and 
when such statements were no part of the res gestae. This court 
has uniformly held testimony of that character inadmissible. It is 
needless to cite the cases affirming that rule. An examination of 
the testimony which it is claimed violates such rule is necessary. 

Mr. Bea was present when Mr. Hall was hurt, and testified that 
as the latter lay upon the ground after he fell, or when he was get- 
ting up, he said, “It was a hard one,” or “that he got a bad one,’— 
meaning, of course, that he was badly hurt. Such statement, thus 
made, was of the res gestae, and admissible in evidence under all 
the authorities. 

Mr. Kingsbury, who was Mr. iTall’s clerk, was permitted to testify, 
under objection, that, when Mr. Hall returned to his store after he 
was hurt, witness asked him, “ What is the matter?” and he replied, 
“Tam hurt awful bad.” This was inadmissible, for such statement 
was not of the res gestae. But its admission could not possibly 
have injured the defendant, because the proof is entirely conclusive 
that Mr. Hall was badly hurt. Hence, the error in admitting such 
statement is not sufficient ground for reversing the judgment, for it 
tended to prove nothing that is not conclusively proved without 
proof of such statement, and hence could not have affected the 
verdict. 
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The same remarks are applicable to the testimony of Mr. James 
to a conversation with Mr. Hall at his store on the evening after he 
was injured. The witness testified that Mr. Hall said: “*‘I am feel- 
ing badly; I met with an accident.’ I says, ‘What is it?’ He said, 
‘I fell at the depot.’” It is conclusively proved that Mr. Hall met 
with an accident, and that he fell at the depot. Proof of his state- 
ment that he was feeling badly was competent: McKeigue vs. City 
of Janesville (68 Wis., 50), and cases cited in the opinion. Plaintiff 
was allowed to testify, not, as stated by counsel, that her husband 
said, after he reached home, his hurt was terrible, but that his head 
was terrible. This was admissible under the rule just stated. 

It is believed that the foregoing observations dispose of all the 
material errors alleged as grounds for reversal. We fail to find 
that any of the alleged errors are well assigned. 

The judgment of the circuit court must be affirmed. 


Winstow, J. (dissenting.) 

I think this judgment should be reversed because of the erroneous 
admission in evidence of statements made by the deceased as to the 
extent of his injury, made a considerable time afterward, and which 
were not a part of the res gestae. The question as to whether the 
injury was serious or not was a very important one in the case, and 
seemed to me by no means conclusively proven. 


SUPREME COURT OF MICHIGAN. 


DAILEY. 
v8. 


PREFERRED MASONIC MUT. ACC. ASS’N OF AMERICA.* 


The solicitor knew and informed the secretary that a party had other insur- 
ance, but ufder directions of the latter solicited the present policy and 
filled in the application, stating that there was no other insurance, after 
persuading the insured to drop such insurance at its expiration and ex- 
plaining to him that it was all right. 

Held, That forfeiture on account of the misstatement was waived. 

Ald, That the contract was complete when the application was accepted and 
credit given for the premium, and the fact that after the policy had been 
jorwarded by mail the insured was suddenly killed before receiving it 
did not prevent recovery. 

The policy iusured against accident, but excepted injuries from attempting to 
alight from atrain in motion. The occupation of insured as stated in the 
application was a conductor. 
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Held, That the exception did not apply to his case, but, where the declaration 
negatives the restrictive clause and counts on the policy as the contract, 
the action in such form cannot be maintained. 


Held, However, on rehearing, that the policy made the application a part of 
the contract, and as the application made no reference to such restriction 
on the risk, the insured had not accepted the restriction, and it was waived. 


Frank T. Loner (Edwin F. Conely, of counsel), for Appellant. 
Ws. E. Bavste (Russel & Campbell, of counsel), fur Appellee. 


Lone, J. 

This action is brought upon a benefit and indemnity certificate of 
$5,000, issued by the defendant upon the life of Arthur H. Dailey, 
a conductor on the Michigan Central Railroad, and a brother of the 
plaintiff, who was named as beneficiary therein. The maximum in- 
demnity in case of injury was $25 per week. The cause was tried 
before a jury, resulting in a verdiet and judgment for plaintiff for 
the amount of the policy and interest. The record shows that the 
deceased made an application for the insurance in writing on January 
16, 1891. It was filled out by Mr. McBride, a solicitor for the de- 
fendant, upon a blank form provided and furnished for that purpose. 
In answer to the question contained in the application: “ Have you 
other accident insurance covering weekly indemnity? If so, give 
names of companies, and amount of weekly indemnity in each,”— 
McBride filled in the answer, “Noe.” And in answer to-the question: 
“Does the weekly indemnity you now carry, and the amount you 
now apply for, exceed your weekly salary, wages, or income? If 
so, how much? Answer fully,’—McBride filled in the answer, 
“No.” The testimony tends to show that, at the time of signing 
the application, Dailey explained to McBride that he had other in- 
surance, which, with that proposed to be taken in the defendant 
company, would make the weekly indemnity exceed his wages, 
McBride induced him to agree to drop this other insurance when it 
®xpired, upon the 1st of March following, and assured him that the 
statements in the application would make no difference as to the 
validity of the insurance he would give him; that he agreed also to 
give Dailey credit for the premium until February Ist. Mr. McBride 
testified that Mr. Miller, the secretary of the company, was advised of 
the fact that Dailey had other insurance, and that he did not desire to 
pay until the end of the month. January 19th, Mr. Miller, as secre- 
tary, indorsed an acceptance upon the application. January 24th a 
policy was filled out, and properly executed by the president and sec- 
retary, under the seal of the company, and mailed to Dailey. The 
same date, about two or three hours after the policy was mailed to 
him, Dailey was run over by his train, and injured, so that he died 
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the following day. He never saw the policy, which was delivered 
at his residence in the regular course of mail. The premium re- 
quired by the company was afterwards tendered and refused. Mr. 
McBride testified on the trial that he informed Miller, the secretary, 
of all the facts, and that Miller agreed to charge him with the pre- 
mium, and issue the policy at once. McBride says: “I had told 
Miller that Dailey was going to let his other insurance run out, and 
he has promised to let me write him up as soon as his other insur- 
ance runsout.” Miller said: “You get it as soon as you can. We 
want it, and he may not see you when it runs out, and get another 
year’s insurance in some other company.” Mr. Miller does not deny 
that he was informed of the other insurance, and of Dailey’s wish 
not to pay the premium at once. He says, however, that he did not 
agree to issue the policy and give credit for the premium. He did 
fill out the policy, however, and dated it back to the date of the 
application, January 16th, but claims that he instructed his cashier not 
to deliver it until March 1st, when the premium would be collected. 

1. The defense claims that the policy was not operative at the 
time of Dailey’s death, for the reason that it had not been delivered; 
that it was sent to applicant’s house by mistake; that the advance 
premium had not been paid; and that it was agreed that it should 
not be operative until March 1,1891. The court instructed the jury 
substantially that if the policy was filled out by the secretary with 
intent to have it take immediate effect, he knowing of the other in- 
surance and of the agreement to give credit for the premium, and 
that it was mailed to the deceased with intent to have it take imme- 
diate effect, the plaintiff could recover; but, on the other hand, if 
the secretary indorsed it to take effect on the Ist of March, when 
the other policy expired, and the secretary did not agree to extend 
credit for the premium, and the policy was mailed to the deceased 
by mistake of the cashier, and against the instructions of the secre- 
tary, the plaintiff would not be entitled to recover. The court 
further charged the jury “if they believed the statements as to the 
other insurance contained in the application were made under the 
direction of McBride, after he had been fully informed of the facts, 
and the answers were written in by McBride, after being so in- 
formed, the defendant would be bound by the acts of McBride, as 
he was the agent of the company.” We think there was testimony 
in the case to sustain those instructions. McBride says he knew of 
the other insurance, and the amount of it, and when it would expire. 
He testifies that he advised the secretary of it, and in fact solicited 
the insurance under the advice of the secretary. If so, then, not- 
withstanding the answers in the application were not truthfully 
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made, the company could not avoid the policy. The knowledge of 
McBride and the secretary was the knowledge of the company, and 
the company must be held to have waived the right to insist upon 
the other insurance as a forfeiture. Under such circumstances it is 
not in a position to assert that the answers are untrue: Pudritsky 
vs. Lodge, 76 Mich., 428. The court was not in error in the charge 
as to the extension of time to pay the premium, and the delivery of 
the policy, to take immediate effect. Ifthe secretary, knowing all 
the facts, filled out the policy with intent to have it take immediate 
effect, and caused it to be mailed to the deceased as of force and 
effect at that time, the company cannot now be heard to say that 
there was no delivery, though it did not reach its destination until 
after the death of the insured. If these facts were true, the bene- 
ficiary could have enforced a delivery of the policy if delivery had 
been refused. The contract was complete when the the application 
was accepted and credit given for the premium: May, Ins., § 46. 
It is contended that the court was in error in directing the jury that 
Mr. McBride was the agent of the company, and that the company 
would be bound by his acts in writing in the answers to the questions 
in the application. We think the court was not in error in this 
part of the charge. Mr. McBride was given authority to take the 
application, and it appears that he was sent by the secretary for the 
very purpose of obtaining the application, the secretary knowing at 
that time that Dailey had other insurance. 

2. Another question in the case relates to a certain condition in 
the policy. The policy recites: ‘The conditons under which this 
certificate is issued, and to which the insured, by his acceptance 
hereof, agrees, are as follows: Standing or walking on the roadbed 
or bridge of any railway, or attempting to enter or leave moving 
conveyances using steam, electricity, water, or compressed air as a 
motive power, are hazards not covered by this insurance, and no 
sum will be paid for injuries or death in consequence of such ex- 
posure, or while the insured is thus exposed.” The application 
upon which this policy was issued is set out in the record, and is 
entitled “Application for Membership in the Preferred Masonic 
Mutual Ace. Ass’n of America,” and states: “I hereby apply for 
membership in the above association, membership to be based upon 
the following statements of facts, which I hereby warrant to be 
true, and agree to accept certificate of membership subject to all 
its conditions and provisions.” The blank form of application is 
numbered with questions and answers, from 1 to 20, inclusive. 
No. 4 is as follows, in question and answer:— 
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Question: Place of business. Answer: M. C. Ry. Co., Detroit. No. 6: 
Occupation. Answer: Passenger conductor M. C. Ry. No. 7: What are the 
duties required of you in these occupations? Answer fully. Answer: Run- 
ning passenger train. No. 8: Name and line of business of firm of which you 
are a member, or by whom you are employed. Answer: M. C. Ry. Co. No. 
15: Have you in contemplation any special journey or hazardous undertak- 
ing, not stated in this application for indemnity? Answer. No. No. 16: 
Are you aware that the benefits from this association will not extend to nor 
cover hernia, orchitis, nor to any bodily injury happening directly or indi- 
rectly in consequence of disease, nor to death or disability caused wholly or 
in part by bodily infirmities or disease, or by the taking of poison in any 
form or manner, or by any surgical operation or medical or mechanical treat- 
ment, nor to any cause except when the accidental injury shall be caused by 
external and accidental violence, and that these shall be the proximate and 
sole cause of disability or death? Answer: Yes. No. 17: Are your habits of 
life correct and temperate, and do you understand that the certificate of in- 
surance will not cover any injury which may happen to you while under the 
influence of intoxicating drinks, or in consequence of having been under the 
influence thereof? Answer: Yes. No. 18: Are you aware that any misstate- 
ment or concealment of facts by you, or the omission or neglect to pay within 
thirty days from the date of notice the quarter annual fee, or any of the 
assessments made by the association upon you, will work a forfeiture of all 
the claims you or your heirs or legul representatives may have to any benefits 
arising from your connection with this association? Answer: Yes. Applica- 
tions for certificates are not binding until accepted by the secretary. No 
other person is authorized to bind the association. [Signed] A. H. Dailey. 
Accepted Jan. 19, 1891, 12 o’clock noon. A.C. M. Secretary. 3-1-91. 


Aside from the questions of other insurance, which have been 
before discussed, the foregoing contains substantially all there is in 
the application which Dailey signed. 

It is contended that no recovery can be had under this policy, for 
the reason that the proofs show conclusively that Mr. Dailey came 
to his death while attempting to alight from his train-when it was 
in motion, and that the direct cause of his injury and death, result- 
ing therefrom, was in attempting to alight from his train while in 
motion. The declaration avers that, “at the time said injuries were 
incurred by said Arthur H. Daily as aforesaid, he, the said Arthur 
H. Duiley, was not attempting to enter or leave a moving convey- 
ance, as defined by said policy.” Itis contended by plaintiff (1) that 
there was some evidence from which the jury might find that the 
deceased did not meet his death from attempting to leave the train 
while in motion; (2) that, under the application, the insured was 
entitled to have a policy issued to him which did not contain these 
restrictions; (3) that, under the application, it is fairly to be inferred 
that an accident such as caused the death of Dailey was within the 
express risk against which it was assumed to insure; (4) that the 
restriction in the policy cuts out the probable accidental violence 
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which, in the minds of both parties, Mr. Dailey, a railway passenger 
conductor, was insuring himself against; that the restriction would 
practically render the insurance nugatory and valueless; and that 
it must therefore be held inoperative so far as this insurance is con- 
cerned. There can be no doubt about the correctness of plaintiff's 
position when we take into account the answers given to the ques- 
tions in the application, and, had the action been brought upon the 
contract made by the acceptance of the application, no doubt could 
arise as to the plaintiff’s right of recovery; but the declaration avers 
that the deceased did not come to his death by the attempt to leave 
the moving train. Failing to establish that fact, and it being shown 
by defendant that the proximate cause of the injury and death was 
the attempt to leave the train while in motion, it is now asserted 
that that was one of the very risks insured against, and plaintiff 
should be permitted to recover for that reason. We think there 
was no evidence from which the jury would have been warranted in 
finding that Dailey came to his death by any other means than in an 
attempt to leave the train while in motion. We are also satisfied 
from the application and the information which that gave to the 
defendant company that accidents of this kind are of the risks in- 
tended to be insured against. The sole business of the deceased 
was in running passenger trains, and this was plainly stated in the 
application. It is common knowledge that conductors of passenger 
trains on all railroads must, in the very nature of their business, not 
only enter, but leave, their trains before they come to a full stop. 
It is common knowledge that conductors of passenger trains have 
full charge of their trains. They give the signal to start, and, after 
the train starts, they get on board. At stations when the train pulls 
up, and before it stops, the conductor alights upon the platform. 
This may be a dangerous practice, but it is among the risks which 
the passenger conductor assumes when he enters upon such employ- 
ment; and so general is this knowledge that the defendant com- 
pany, when it took and approved the application, must have had 
knowledge of it. In view of this, the above restriction in the policy 
cannot be insisted upon by the defendant company, and, if the decla- 
ration had been based upon the contract actually made, the ques- 
tions here raised by plaintiff might be of avail. As before stated, the 
contract was complete when the application was accepted and credit 
given by the secretary for the premium. The insurance which the 
parties agreed upon is substantially set out in the application, and 
the insured had no reason to believe from it that there was to be 
any such restriction as to entering or leaving moving trains as con- 
tained in this policy. He was entitled to have a policy issued to 
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him in conformity to the application, and if the suit had been 
planted on the contract of insurance such as the minds of the 
parties met upon, and the other facts were as found by the jury, 
there could be no doubt about the right of recovery. If it was the 
intent of the parties that the policy should issue at once when the 
application was accepted, and the application was accepted to take 
effect as of January 19th, so as to give the insured the same legal 
remedy which he would have had had the policy been delivered on 
that day, and that was the intert of the parties, the law will give 
effect to such intention: Davenport vs. Insurance Co., 17 Iowa, 276; 
Perkins vs. Insurance Co., 4 Cow., 646; Tayloe vs. Insurance Co., 
9 How., 390. But as the declaration counts on the policy as the 
contract between the parties, and negatives the restrictive clause, 
and this not being proved, the action cannot, in its present form, be 
maintained, and the judgment of the court below must be reversed. 
New trial granted, with costs. The other justices concurred. 


On a rehearing of this case, the following decision was reached 
Oct. 16, 1894:— 

Per Curiam. 

A rehearing was granted in this case on account of the doubt we 
entertained, when the motion for a rehearing was made, as to the 
correctness of the holding that the suit could not be maintained 
upon the policy of insurance, but should have been brought upon 
the contract effected by the application and acceptance of the de- 
fendant indorsed thereon. This question was not fully presented 
upon the former argument, and we are satisfied now that that ruling 
was erroneous. The policy expressly referred to the application, and 
made it a part of the contract of insurance. In such cases the two 
instruments must be construed together, in determining what the real 
contract is: Chrisman vs. Insurance Co. (Or.) 18 Pac., 466; Rogers 
vs. Insurance Co. (Iowa) 34 N. W., 202. When the policy, as deliv- 
ered, contains provisions not in the application, and which are not 
accepted by the applicant, they may be treated as waived by the 
company, and constituting no part of the insurance contract. We 
held in the former opinion that the provision of the policy prohibit- 
ing the decedent from getting on and off a railroad train while in 
motion was inoperative, and did not affect the validity of the insur- 
ance. He had not accepted this provision, nor assented to it. The 
former opinion upon this point is therefore overruled, and the judg- 
ment is now affirmed. 


VOL. XXIV.-3. 





Supreme Court of Michigan. 


SUPREME COURT OF MICHIGAN. 


FARMERS’ MUTUAL FIRE INS. CO. OF KENT COUNTY.* 
v8. 
BENTON 
The plaintiff took out a policy insuring specifically a dwelling, its contents; a 
barn, its contents; and a tool house and its contents. Subsequently he 
took out another policy in the same company on a granary and its con- 


teuts or in stacks on farm. He afterwards erected a new barn, in which 
he stored his grain and part of his tools. This barn was burned. 


Held, That the policy did not cover the contents of the new barn. 


Myron H. Watker, fur Appellant. 

Wessexius & Corsirr, for Appellee. 

McGratn, C. J. 

On the 4th of April, 1884, plaintiff made written application to 
defendant for insurance upon the following property, and in amounts 
named :— 

One dwelling house, $275; contents in same, $300; one barn, $175; contents 
in same, $300; one tool house, $75; contents in same, $300; stock on said farm, 
against lightning, in Kent County, $175,—total, $1,600; all situate on section 
27, in township of Bowne. 

On the same day a policy was issued describing the property as: 

One dwelling house, $275; on contents in same, $300; one barn, $175; on 
contents in said barn, $300; one tool house, $75; on contents in tool house, 
$300; on his stock, against lightning, in Kent County, $175,—total $1,600. 

On January 26, 1889, the defendant executed and delivered to said 
plaintiff, in pursuance of said application of the same date, a certain 
other contract of insurance, as stated in said declaration, as follows, 
to wit: “On one frame granary, $100; on contents in said granary, 
or in stacks on farm, $600, ~ total increase, $700.” On April 4, 1884, 
when said policy was issued, there were a barn and tool house on 
said premises, being the ones mentioned in and covered by the pol- 
icy of insurance of that date; and on the 26th of January, 1889, 
there was a frame granary on said premises, being the one mentioned 
in said contract of increase. But the plaintiff afterwards considered 
that said tool house and barn had become unfit or insufficient for his 
purposes, and in 1891 commenced the erection of a new and larger 
barn on another part of said farm, which he completed in July, 1892, 
and in which he stored his grain from the harvest of 1892, and the 
tools, or a part of the tools, he then had and used upon said farm; 





oe Decision rendered, Oct. 16, 1894, 





1895.) Farmers’ Mut. Fire Ins.Co. of Kent County vs. Benton. 36 


and the new barn and said grain and tools therein stored as afore- 
said were the ones destroyed by the fire mentioned in said declara- 
tion, which occurred, as therein stated, the 28th day of July, 1892. 
The old barn and tool house and said granary then stood, and still 
stand, on said premises, and they had contents therein at the time 
of said fire. Plaintiff procured a policy of insurance on the new 
barn in the German Baptist Mutual Fire Insurance Company for the 
sum of $1,100, which sum was paid after said fire. Defendant had 
no notice of the transfer of the tools or the grain to said new barn, 
or of the erection of said barn; and the plaintiff had no insurance 
thereon, unless the insurance mentioned in the declaration, and as a 
part of defendant’s policy of insurance, covered the same. Said 
barn and its contents were destroyed by fire, caused by lightning at 
the date aforesaid. 

Plaintiff's preofs of loss covered unthreshed wheat and hay in the 
new barn, and tools and implements in the new tool house. Plain- 
tiff insists that the terms “ contents in barn” and “contents in tool 
house ” covered the articles, wherever situate. The old barn and 
old tool house were still in use. Plaintiff had obtained another pol- 
icy, in another company, on the new barn. The policy in this case 
was not for any given term, but was to continue in force so long as 
plaintiff continued to pay his assessments and remained a member 
of the defendant company. The barn risk was a permanent one, but 
in, respect of the contents of the barn and tool house the risk was 
not limited to the contents on hand at the date of the policy, but 
was what is termed a “ shifting risk,” and covered substituted prop- 
erty. The only language that can be looked to for a description of 
the property insured is that specifying its situation. There is a class 
of cases which hold that the words “contained” or “being in” or 
“stored in,” when used in a policy which is not a shifting policy, but 
which, independently of such terms, sufficiently describes property 
the use of which necessitates its temporary absence from the build- 
ing, are considered as further description merely, and as indicating 
their place of deposit when not temporarily absent in the ordinary 
course. 

In Everett vs. Insurance Co. (21 Minn.,76), the property was de- 
scribed in the application as “stored in barn on,” etc., and in the 
policy as a “ threshing machine,” reference being made to the appli- 
cation for a more particular description. In Holbrook vs. Insurance 
Co. (25 Minn., 229), the property was described as “36 mules, con. 
tained in,” etc. In McCluer vs. Insurance Co. (43 Iowa, 349), a 
phaeton was destroyed while in a carriage shop for repairs. In 
Haws vs. Association (114 Pa. St., 431), certain horses, “all contained 
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in,” ete., were insured under a policy containing’ a lightning 
clause. One of the horses was killed by lightning while at pasture 
in a field on plaintiff's farm. The court say: “It is true, in an in- 
surance upon such personal property as household goods or a stock 
of merchandise, the words ‘contained in a’ particular building 
would seem to imply that the property insured should remain in 
such building, and that, if removed therefrom, the policy would not 
cover it. But in such cases the contract contemplates that the prop- 
erty shall remain in the building, and there are obvious reasons why 
a change of location would affect the insurance. The very nature of 
such property implies permanency in its location. But it is not so 
with a man’s horse. It is of no use to him if kept in a stable. We 
can understand that if, in a fire policy, hay, straw, or grain is in- 
sured in a barn, the insurance would cease if removed to some other 
building. Such would be the reasonable meaning of the contract 
of insurance, and what the parties probably contemplated when they 
made it. But none of this reasoning applies to a lightning clause 
upon horses or other stock. The terms and conditions to which such 
an insurance is subject must be such as are reasonably applicable to 
such kinds of insurance upon this particular species of property, 
and such, therefore, as the parties may be presumed to have had in 
view when the contract was made.” In Peterson vs. Insurance Co. 
(24 Iowa, 494), the policy covered plaintiff's seven horses, situated 
on section 22, etc. While marketing his grain, plaintiff put up at a 
hotel, and placed his horse in the hotel barn, which was destroyed 
by fire. In these cases the property was fully described without 
reference to the words describing its location, and, when destroyed, 
it was in a situation which from its very nature may well be deemed 
to have been within the contemplation of the parties at the inception 
of the policy. 

Lord Manstield observed in Pelly vs. Governor, etc. (1 Burrows, 
341), that the insurer, in estimating the price at which he is willing 
to indemnify the insured, must have under his consideration the 
nature of the business, and the usual course and manner of conduct- 
ing it, and everthing done in the usual course must have been fore- 
seen and in contemplation at the time he engaged, and that he takes 
the risk upon the supposition that what is usual or necessary will be 
done. The rule has been extended by some authorities to cases 
where the policy has described a class of property and the risk a 
shiiting one. In Longueville vs. Assurance Co. (51 Iowa, 553), cer- 
tain wearing apparel was burned while being worn. In Noyes vs. 
Insuiance Co. (64 Wis., 415), a dolman was burned while at a fur- 
rier’s for repairs. In De Graff vs. Insurance Co. (38 Minn., 501), the 
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policy covered “$3,000 on his wood barn; $2,500 on his stock 
therein.” The policy contained a lightning clause. A few weeks 
before the loss, plaintiff put one of the horses into a new barn, which 
had been built, where she remained until killed by lightning. The 
removal was alleged to have been but temporary. The court say: 
“ Words descriptive of location, might, as to one class of property, 
or as to one kind of insurance, be treated as a statement of a fact 
relating to the risk, and as amounting to a stipulation or condition 
that the property should remain there; while as to another class of 
property, or as to other kind of insurance, it might be construed 
as mere description for the purposes of identification. This action 
is to recover for the loss of live stock by lightning, and the language 
of the policy must therefore be construed as applied to insurance 
upon that particular species of property. The parties must be pre- 
sumed to have known that danger from lightning exists almost 
wholly in the summer, when live stock is out in the fields. No man 
of common sense would take a policy of insurance against lightning 
which only covered his stock when in a particular barn. Such stock 
cannot well be, and is not usually, kept permanently in a building. 
The ordinary uses to which it is put forbid it; and the usual and 
proper treatment of it requires that it be turned out to pasture 
about one-half the vear at least. According to the usual course of 
farming operations, it is not customary to treat an animal, even 
when housed, as attached to some particular building, as a part of 
its contents, but to change its place of stabling from time to time, as 
necessity or convenience may require. The parties must be pre- 
sumed to have had all these facts in view when they made this con- 
tract. If appellant’s contention be correct, this policy would not 
cover a loss occurring while the stock is out at pasture, during the 
summer, for that could hardly be called a ‘temporary removal ’ from 
the barn for some temporary purpose incident to the ordinary use 
and enjoymevt of the property. * * * Our conclusion is that 
the statement in the policy that the stock was in this barn is 
not a promissory stipulation on the part of the insured, or a 
condition of insurance on part of the insurer, that such loca- 
tion should remain unchanged, but as to that class of prop- 
erty, and as to that kind of insurance, at least, is mere matter of 
description for identification of the property insured, indicating 
that it was the stock which was usually kept in that barn at that 
time.” In Insurance Co. vs. Elliott (85 Va., 962), the policy covered 
“carriages, buggies, hacks, and harness,” in a building occupied as 
a livery and sales stable, and certain of the vehicles were in a repair 
shop when destroyed. But see Bradbury vs. Insurance Co., 80 Me., 
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396. In none of these cases, however, was the property described 
simply as contents of the building named, nor was the situs of the 
property (when not in use) permanently changed. 

In Wildey vs. Insurance Co. (52 Mich., 446), the policy covered 
“ personal farm property in buildings and on farm.” The by-laws of 
the company did not allow it to insure village property that was 
within 100 feet of other buildings. A horse was destroyed by fire 
while in the barn of a village hotel that stood within 100 feet of 
other buildings. The court in that case say that, where particular 
property is specified as covered by the risk, it may well be held cov- 
ered, though moved elsewhere, unless there are clear provisions to 
the contrary; but, where property is only insured as farm property, 
it may be so restricted as to raise very different presumptions. The 
defendant was, however, held not liable, on the ground that there 
could be no implied liability where an express undertaking was for- 
bidden. In English vs. Insurance Co. (55 Mich., 273), the policy in- 
sured household goods, furniture, clothing, etc., all contained in his 
two-story frame dwelling house and additions occupied as a resi- 
dence. A fire occurred, which rendered the house unhabitable, and 
some of the household goods were removed to and stored in the 
barn. A month afterwards the barn was burned, and it was held that 
there would be no recovery for the household goods destroyed in the 
barn. In Association vs. Kryder (Ind. App., 1892), the description 
was precisely like that in the present case. The policy, however, 
contained a lightning clause. While approaching the barn with a 
load of wheat, two horses, which were usually kept in the barn, were 
killed by lightning. The court held that the language “ contents of 
same ” referred to the contents at the time of the loss of the barn, 
and that there would be no recovery. In that case, however, the 
property insured was animate property. There was a lightning 
clause in the policy. The insurance of that class of property was 
contemplated, and its use in the ordinary and usual course ren- 
dered temporary absence from the barn necessary, and it is 
unnecessary to follow the case. The general rule is that place 
and location is of the essence of the risk: 1 Woods, Ins., § 47; 
2 May, Ins., §§ 401la, 401b. No case has been called to our at- 
tention as coming within any of the exceptions to the rule where 
the property has been described as household goods or stores con- 
tained in a certain dwelling, or as a stock of goods in a certain store, 
or as farm products contained in a barn, or simply as the contents 
of a dwelling, store, or barn, where the property consisted of articles 
having a permanent location for use, sale, or consumption, and its 
ordinary use did not involve the necessity for temporary removal. 
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Again, every case presented has been one where the property has 
been destroyed while in a situation incident to its use, enjoyment or 
repair. Nor has a case been suggested or found where the property 
had been permanently removed from the abiding place named in 
the policy, stored or kept elsewhere, and destroyed while in such 
new place of deposit. In Lyons vs. Insurance Co. (14 R. I., 109), it 
was expressly held that a permanent removal of the property from 
the place ‘nsured -would withdraw it from the protection of the pol- 
icy. To the same effect is English vs. Insurance Co., 55 Mich., 273. 

This disposes of the plaintiffs claim for hay, tools, and imple- 
ments. Respecting the grain, the policy covers grain in the gran- 
ary and in stacks. The term “stack” has a well-defined meaning, 
and cannot be said to include grain in a mow in a barn. 

The judgment is therefore reversed, and a new trial denied. 

Montgomery, J., did not sit. The other justices concurred. 


SUPREME JUDICIAL COURT OF MAINE. 


SMALL eT AL. 
v8. 


JOSE ET AL.* 


In 1870, the insured took out a policy of life insurance, payable to his legal 
representatives, ‘‘for the benefit of his widow, if any, and his then surviv- 
ing children, in equal shares to each.” At his death, in 1892, he left a 
widow, bya second marriage, one daughter, and a granddaughter, the 
child of another deceased daughter. Held, That the widow and surviving 
daughter took one-half each of the policy, and that the granddaughter 
was not a beneficiary within the meaning of the policy. 

A policy of life insurance payable to the legal representatives of the insured, 
‘for the express benefit” of his wife and two daughters, is presumed to go 
to the three beneficiaries in equal parts to each; and their rights as such 
become vested and transmissible upon the issuance of the policy. 

At the time of the death of the insured, the only surviving beneficiary was a 
daughter, who was also sole legatee under the will of the mother. Held, 
That the daughter took one-third in her own right, and one-third also as 
legatee; that the remaining third belongs to the heir of the other deceased 
daughter. 

The statutes of this state make special provisions for the distribution of money 
derived from life insurance. To change such distribution by will, the 
testator must make specific expression of such intention. Held, That these 
statutes do not affect insurance vested in, or derived by, the testator, as 
a beneficiary under a policy upon the life of a third person. Such rights 
will pass by will without special designation: Hathaway vs. Sherman 
(61 Me. 466) distinguished. 


s Decision rendered, Dec. 20, 1893. Official Syllabus. 
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Epwarp M. Rann, for Defendants Harriet C. Jose, widow, and 
Helen J. Pierce, daughter. 

Symonps, Snow & Cook, for Defendents Gwendolyn Cummings and 
her guardian, Lincoln C. Cummings. 

Emery, J. 

The complainants, as executors of the will of Horatio N. Jose, de- 
ceased, have received the amount of two life-insurance policies issued 
to Mr. Jose, and they now ask how they shall -divide the amcunts 
among the beneficiaries named in the policies. 

1. In the policy issued by the New England Mutual Life Insurance 
Company, for $10,000, the insurance was expressed to be payable to 
his executors, “for the benefit of his widow, if any, and his then sur- 
viving children, in equal shares to each.” At the date of the policy, 
Mr. Jose had a wife (Nancy) and two children only,—Helen and 
Jessica. The wife, Nancy, died, and Mr. Jose married the respondent 
Harriet, as his second wife. The daughter Jessica died before her 
father, and left one child, the respondent Gwendolyn. At the death 
of Mr. Jose, therefore, he left a widow, Harriet, one surviving child, 
Helen, and one grand-daughter, Gwendolyn, by his prior-deceased 
child, Jessica. 

Reading the words of the policy in their ordinary sense, the in- 
surance was for the benefit of his widow, Harriet, who survived bim, 
and his daughter, Helen, the only child of his surviving him, in equal 
shares to each. The right of the widow, Harriet, to some share, is 
not seriously contested, but it is vigorously urged that the grand- 
daughter, Gwendolyn, is entitled to one-third, in the right of her 
mother, Jessica, the prior-deceased daughter of Mr. Jose. It is 
argued that the word “children” may be equivalent to “issue,” and 
include grandchildren, and still later descendants. 

There are cases where the other words of the instrument, and the 
circumstances of the party executing it, make it apparent that he 
meant, by the word “children,” to include grandchildren. In such 
cases, where the meaning is thus made clear, the courts have recog- 
nized it. Grandchildren, however, will not be considered as in- 
cluded in the term ‘‘children,” unless such intention is clearly ex- 
pressed: Osgood vs. Lovering, 33 Me., 469. In this case, there are 
no such words or circumstances. On the contrary, the significant 
words “then surviving” were placed immediately before the word 
“children.” If the intent was to include the grandchildren by a 
deceased child, then the prefixed words were superfluous. The 
words quoted from the policy plainly refer to the direct offspring, 
and not to grandchildren, or later descendants. 
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As to this policy, the only beneficiaries at Mr. Jose’s death were 
the widow, Harriet, and his only surviving child, Helen. 

Each of these is entitled to receive one-half of the $10,000 received 
from the New England Mutual Life Insurance Company. 

2. In the policy issued by the Massachusetts Mutual Life Insur- 
ance Company, for $400, the insurance was expressed to be payable 
to Mr. Jose’s executors, after his death, and was expressed to be “for 
the express benefit of Nancy B., Helen M., and Jessica H., wife and 
children of the said Horatio N. Jose.” At the date of the policy, 
Mr. Jose had a wife, Nancy B., and two children, Helen M. and 
Jessica H., the three persons named in the policy. His wife, Nancy 
B., and his daughter, Jessica H., died before him, so that, at the time 
of his own death, the only surviving person named as beneficiary in 
the policy was Helen M. 

The executors make no claim that the death of Nancy B., the wife, 
and of Jessica, the daughter, before the death of Mr. Jose, operated to 
turn their shares into his estate, to be disposed of under his will. 
Helen M., the survivor, now claims—First, the whole sum, as the 
only surviving beneficiary, on the ground of her survivorship; second 
(if her first claim is overruled), one-third in her own right, and 
another third (her mother’s share) as the sole legatee under her 
mother’s will, duly probated. The husband and daughter (the one 
as legatee, and the other as heir) of Jessica, deceased, claim one-third 
as Jessica’s share, and also one-half of Nancy B., the mother’s share, 
on the ground that her share was not capable of being devised, but 
fell to the shares of the other two beneficiaries upon her death. 

The presumption, naturally, is that the original beneficiaries were 
to take equal shares, one-third to each. This presumption is not 
disputed by any of the parties. There is nothing in the language of 
the policy indicating any intention that the surviving beneficiaries 
should succeed to the shares of the deceased beneficiaries. The exe- 
cutors make no claim that the shares of those deceased before Mr. 
Jose lapse to his estate. Where then do they go? 

If Mr. Jose had placed $400, or securities for that amount, in the 
hands of trustees, for the benefit of his wife and two children, to be 
turned over to them, or to his executors, for them, upon his decease, 
the right of each beneficiary therein would at once become a vested 
right, capable of transmission, at least, in equity, and so firmly vested 
that even Mr. Jose could not have taken it from them: Kekewich 
vs. Manning, 1 De Gex, M. & G., 179; Stone vs. Hackett, 12 Gray, 
227. What Mr. Jose did do was to contract with the life-insurance 
company to pay over that sum to his executors upon his death, for 
the benefit of his wife and children. He only varied the mode of 
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providing a fund for the beneficiaries. Their right to the fund, as 
vested, will be recognized, in equity, as readily in the actual case as in 
the supposed case: Insurance Co. vs. Haley, 78 Me., 268. 

A few cases will sufficiently illustrate the principle. In Insurance 
Co. vs. Baldwin (15 R. I., 106), one Fifield procured an insurance upon 
his life, payable to his executors for the benefit of his wife and 
children. The wife joined in an assignment of the policy, and died 
before her husband. Held, that her right vested on the issuance of 
the policy, and passed by her assignment to her assignee. In Har- 
ley vs. Heist (86 Ind., 196), one Snyder insured his life for the benefit 
of his wife. She died before her husband, without disposing of her 
right under the policy. He/d, that the administrator upon the wife’s 
estate was entitled to the insurance money. The opinion of the 
Indiana court considers at length, with many citations of authorities, 
the transmissibility of such a right. See, also, Hooker vs. Sugg 
(N. C.) and notes; Bliss, Ins , § 318. 

We think it clear, both upon principle and authority, that the 
right of each beneficiary in this case became vested and transmissible 
upon the issuance of the policy. 

The counsel for Gwendolyn, the daughter of Jessica, further con- 
tends, however, that the share of Nancy B. did not pass by her will 
to Helen M., because not specifically named therein. The language 
in the will is “all the estate, real, personal, and mixed.” The testa- 
trix evidently meant all kinds of rights that were transmissible. The 
cases in which a special designation has been held necessary to dis- 
pose of life-insurance money by will are those of wills by the assured 
himself. In such cases, the statute makes special provision for the 
distribution of such money, and, if the assured wishes by will to 
change such disposition, it has been held he should make specific 
expression of such intention: Hathaway vs. Sherman, 61 Me., 466. 
The will we are considering here is not that of the assured, Horatio 
N. Jose, but that of Nancy B. Jose, the beneficiary. No such stat- 
ute affects her will. Her right under this policy passed by her will 
to her daughter Helen. 

The result is that Helen M. is entitled to two-thirds, and Gwen- 
dolyn is entitled to one-third, of the $400 received from the Massa- 
chusetts Mutual Life Insurance Company. 

No order is made about costs. The executors can charge theirs 
to the estate of Mr. Jose, and be allowed the same in their accounts. 

Case remanded for decree in accordance with this opinion. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


SIxTH CIRCUIT. 


KENTUCKY LIFE & ACCIDENT INS. CO. 
v8. 
HAMILTON.* 


A condition on the back of the policy, under the title ‘‘ Assignments,” pro- 
vided that it should not be assigned unless notice and copy of the assign- 
ment were given to the company, nor unless the claim by assignee was 
subject to proof of interest; nor unless an insurable interest at time of 
assignment be shown by all claimants at time of claim; and claim by any 
creditor or assignee should not exceed actual indebtedness at time of 
death ; and the policy, as to any excess, should be void unless the as- 
signee bore the relation of wife, child, parent, brother, or sister. 


Held, In the case of one suing as the payee named in the policy, though in 
fact subsequently also a creditor, the absence of relationship did not 
affect the right of recovery, the provision not applying to such case. 

Held, That one might have an insurable interest, though not within the rela- 
tions enumerated. It is too late, after verdict, to insist that an insurable 
interest should have been set out. 


Lurton, C. J. (on petition for rehearing, after discussing points 
not germane to insurance). 

The argument in support of the petition for a rehearing presents 
two questions of law as arising upon the pleadings. These ques- 
tions are—First, that the pleadings do not show that the plaintiff 
bore to the assured the relation of “wife, child, parent, brother, or 
sister,” and therefore she was debarred from any recovery on the 
policy in excess of the indebtedness of the assured to her, by opera- 
tion of the condition found on back of contract of insurance; sec- 
ond, that, whether the condition indorsed on the policy was appli- 
cable to plaintiff or not, the policy was void, as a wager policy, for 
any excess over plaintiff's claim as a creditor. We will deal with these 
questions in the order stated. 

The condition relied upon as limiting plaintiff's recovery to the 
amount of her claim as a creditor was upon the back of the policy 
exhibited as a part of the petition. It was a single condition, and 
appears under the title “‘ Assignments.” It was in these words:— 

Assignments: This certificate shall not be assigned or transferred unless 
notice and copy of the assignment be given to said company, nor unless a 
claim hereunder made by assignee be subject to proof of interest, nor unless 
the amount recoverable hereunder by such assignee, an insurable interest, ex- 


isting at the time of the assignment or transfer must be shown by all claim- 
ants at the time of claim hereunder; and claims by any creditors as beneficiary 


* Decision rendered, May 8, 1894. 
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or assignee shall not exceed the amount of the actual bona fide indebtedness 
of the member to him existing at the time of said death, together with any 
payments made to the company under this certificate or policy of insurance 
by such creditor, with interest, and this certificate or policy of insurance, as 
to all amounts in excess thereof, shall be void (except such assignee shall 
bear to the member the relation of wife, child, parent, brother, or sister), be 
limited to the value of the interest proven, 

The answer denied that plaintiff bore either of the relations men- 
tioned to the assured, but admitted that she was a creditor to the ex- 
tent of $496.92, and entitled, as a creditor, to recover to that extent, 
but denied any other or greater liability. The reply of plaintiff 
concluded the pleadings. Among other things, this reply denied 
that the policy sued on bad been issued to her as a creditor, or to 
secure any ivdebtedness from the assured to her, and insisted that 
the indebtedness mentioned in the answer “was a mere incident 
growing out of the transactions of insurance set forth in the peti- 
tion,” and that the claim of this plaintiff upon the defendant, alleged 
in the petition, was not affected by her relation as a creditor, but was 
based upon the express contract of the defendant, for a valid con- 
sideration, to pay to the plaintiff the sum of $5,000 at the death of 
Mrs. Ritter, the assured. The reply further denied that either the 
said assured or the plaintiff “were actuated by any speculative 
motive, but both acted in good faith, without fraud.” Under the 
Lentucky practice act, “ every material allegation of a pleading must, 
for the purposes of the action, be taken as true, unless traversed.” 
Under this rule of pleading, every material fact set out in the de- 
fendant’s answer as a defense must be taken as true, unless traversed 
either by the petition or reply. The allegation that the plaintiff 
did not bear to the assured the relation of “wife, child, parent, 
brother, or sister,” is not traversed by the petition or reply, and 
must be taken as true. How does that fact affect the judgment ? 
The answer depends upon the application of the condition on back 
of policy to the plaintiff. If plaintiff is within that condition, then 
her recovery must be limited by it. Upon full and careful con- 
sideration, we agree with the judge who tried this case on circuit 
that the plaintiff is not included in, nor affected by, the condition 
relied upon to limit her recovery. That provision or condition was 
intended to affect transfers of the certificate of insurance, and limits 
the recovery of an assignee. Plaintiff was not an assignee, and did 
not sue as an assignee. She sues as the payee named in the con- 
tract of insurance, and she must stand or fall upon that relation to 
the contract. Appellant’s contention that every beneficiary who 
happens to be a creditor at the death of deceased shall be limited in 
recovery to the amount of the debt, unless it is also shown that such 
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creditor bore one or the other of the relations mentioned, is not 
supported by any fair construction of the words of the condition. 
That insistence rests alone upon the occurrence of the word “benefi- 
ciary ” in the body of the condition, when referring to the extent 
to which an assignee might recover by reason of a creditor relation. 
The language of this condition is the language of the defendant 
company. If its meaning be not plain, and it needs construction, 
it should be most strongly construed against the maker of the con- 
dition : Insurance Co. vs. Wright, 1 Wall., 468. Looking to the 
signboard placed over the provision, and looking to all parts of the 
condition, we are of opinion that it was never intended to apply to 
any except transferees or assignees of the policy. But, if wrong in 
this, it is clear that if the beneficiary was not made such as a cred- 
itor, nor because of that relation, the subsequent creation of a 
creditor relation is not affected by this provision. Plaintiff, in her 
reply, denied that she was made beneficiary as creditor, and insisted 
that her debt arose subsequently, and as a mere incident. This 
issue must, on this question, be treated as settled in favor of plain- 
tiff. It follows that if she was not made beneficiary as creditor, nor 
because of that relation, this provision cannot affect plaintiff, even 
if it was intended to limit the recovery of a creditor beneficiary to the 
amount of the debt so secured. 

Appellant’s second proposition is predicated upon the assumption 
that it is essential to recovery, in any action upon a contract of life 
insurance, and the plaintiff shall aver and prove an insurable inter- 
est in the life of the assured, and that in default of such averment 
the contract will be adjudged void, as a mere wager policy. The 
answer presented no other issue than that presented by the indorsed 
condition we have already discussed. It set out that plaintiff was 
not the “ wife, child, parent, brother, or sister,” of the assured, and 
sought to defeat a recovery upon the assumption that unless one of 
these relations existed there can be no recovery. As the reply 
was silent concerning this denial, it operated as an admission thut 
none of those relationships existed. In support of the general 
proposition that a contract of insurance is void, as against public 
policy, and as a mere gambling speculation, unless the beneficiary 
has some insurable interest in the life of the person insured, ap- 
pellant cites Basye vs. Adams, 81 Ky., 375; Insurance Co. vs. France, 
94 U. S., 561; Crotty vs. Insurance Co., 144 U. S., 621; Insurance 
Co. vs. Schaefer, 94 U. S., 457. But there are other relations than 
those mentioned in the condition indorsed, and, if that condition 
has no application, then an action is maintainable by the plaintiff, 
unless the policy is void, as a mere wager policy. In the case of 
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Insurance Co. vs. Schaefer (supra), the court, through Mr. Justice 
Bradley said: “ Precisely what interest is necessary, in order to take 
a policy out of the category of mere wager, has been a subject of 
much discussion.” He added that “the essential thing is that the 
policy shall be obtained in good faith, and not for the purpose of 
speculating upon the hazard of a life in which the insured had no 
interest.” In the case of Loomis vs. Insurance Co. (6 Gray, 399), 
Chief Justice Shaw, in discussing the question of an insurable in- 
terest, said :— 

“In discussing this question in this commonwealth {Massachu- 
setts], we are to consider it solely as a question of common law, un- 
affected by the statute of 14 Geo. III., passed about the time of the 
commencement of the Revolution, and never adopted in this state. 
All, therefore, which it seems necessary to show, in order to take the 
case out of the objection of being a wager policy, is that the insured 
has some interest in the cestui que vie; that his temporal affairs, 
his just hopes, and well-grounded expectations of support, of patron- 
age, and advantage in life, will be impaired,—so that the real pur- 
pose is not a wager, but to secure such advantages, supposed to 
depend upon the life of another. Such, we suppose, would be suf- 
ficient to prevent it from being regarded as a mere wager. What- 
ever may be the nature of such interest, and whatever the xmount 
insured, it can work no injury to the insurers, because the premium 
is proportioned to the amount; and, whether the insurance be a 
large or small amount, the premium is computed to be a precise 
equivalent for the risk taken.” 

In the Schaefer Case, cited above, the court, after setting out the 
language of Chief Justice Shaw, said:— 

“We concur in these views, and deem it unnecessary to cite fur- 
ther authorities, all those of importance being gathered in the recent 
treatises on the subject: May, Ins., §§ 102-111; Bliss, Ins., §§ 20-31.” 

While the pleadings do not set out any particular interest which 
the plaintiff had in the life of Mrs. Ritter, yet the reply, in almost 
the exact language of Mr. Justice Bradley, did set up that, “in all 
the insurance transactions described in the petition, neither said 
Sarah nor this plaintiff were actuated by any speculative motive, 
but both acted in good faith and without fraud.” Defendant did 
not demur, and no motion in arrest of judgment, <s we have already 
stated, was made after verdict. The most that appellant can now 
claim is that upon this writ of error any error appearing upon the 
record proper shall be now reviewed as it might have been after 
verdict upon a motion in arrest. Such a motion is not a substitute 
for a motion for a new trial, and only these material defects apparent 
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on the record proper can be relied upon to sustain the motion, 
and the evidence is no part of the record for such a purpose: Carter 
vs. Bennett, 15 How., 354; Bond vs. Dustin, cited above. The rule 
at common law, as stated in 3 Bl. Comm., 394, and adopted by Mr. 
Black in his late work on Judgments, is that, “exceptions that are 
moved in arrest of judgments must be much more material and glar- 
ing than such as will maintain a demurrer, or, in other words, many 
inaccuracies and omissions which would be fatal if early observed 
are cured by a subsequent verdict, and not suffered, in the last stage 
of a cause, to unravel the whole proceedings:” Black, Judm., § 89. 
The policy on its face shows no taint of illegality. The pleadings 
denied that it was obtained for any speculative purpose. This issue 
has been found for the plaintiff. It is too late, after :erdict, to 
insist that the plaintiff should have gone further, and affirmatively 
set out some insurable interest. If good pleading required a more 
definite statement to take the case out of the category of a gambling 
transaction, the objection should have been made by demurrer, or 
presented in some form before verdict. The court will not now 
presume that the policy was a wager agreement, and unravel all that 
has been done. We are not prepared to say that it was not the 
duty of defendant, if it had reason to believe that it had been led 
into a mere gambling contract, to present that as a defense; that in 
the absence of such a defense the court will presume in favor of the 
validity of the agreement. It is, however, unnecessary now to pass 
upon this question. We content ourselves with holding that on the 
pleadings, as here presented, the judgment is not void. 
Petition dismissed. 


SUPREME COURT OF ARKANSAS. 


SOUTHERN 1inS. CO. 
v8. 


WHITE.* 


Where the plaintiff denied a sale of the property, declarations to the contrary 
made by him before the loss are admissible. 

The application for insurance on a cotton gin made the representations a war- 
ranty and the basis of the contract, and the insured agreed to keep a 
barrel of water and two buckets within ten feet of the gin stand. 

Held, That his failure to keep such water and buckets defeated the policy. 


* Decision rendered, Dec. 9, 1893. 
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The case is not affected by a statement of the agent to the insured that the 
application was a mere matter of form, in the absence of any fraud on the 
part of the agent, and where the insured could read the application. 


Where the loss is payable 60 days after notice and proofs, interest begins to 
run from such time. 


Objection to a witness because convicted of an infamous crime must be sus- 
tained by the record of his conviction if procurable. 


Where a jury announces its inability to agree, direction from the court that 
if unable to get what each wishes, to get the next thing to it, is error. 


Statement of facts by Woop, J. 

This was an action against appellant to recover upon certain in- 
surance policies,—one issued 10th day of Octuber, 1890; the other 
the 9th of November, 1890. The property insured was destroyed 
by fire 12th December, 1890. It was agreed, if appellee recovered, 
that the amount of loss should be $1,635. Verdict and judgment 
for $1,716, from which there was an appeal. 


Moose & Rew and Rarcurre & Fiercurr, for Appellant. 


Wood, J. (after stating the facts.) 

Appellant seeks to prevent recovery upon two grounds: (1) Be- 
cause it claims that others were the owners of the property at the 
time policies were issued to assured; (2) the appellee agreed to keep 
within ten feet of gin stand a barrel full of water, and two buckets, 
which he failed todo. We will dispose of these as they are presented. 

1. In the application which appellee signed is this question; “Is 
any other party interested in the property?” Answer: “No.” 
Upon the question of ownership, several witnesses for appellant tes- 
tified that, the spring before the fire occurred, they had bought the 
property, had paid part of the purchase money, and had gone into 
possession, and had the entire control and management of same since 
1st of October, 1890. The appellee denied that he had sold the 
property to these parties; claimed that they were tenants upon his 
place, and working for him. It is sufficient to say, upon this con- 
tention, that we find no error in the refusal of the court to give the 
first and second requests for instructions, as asked by appellee, since 
the first and second charges of the court upon its own motion were 
sufficient, and the verdict of the jury on this point would be con- 
clusive for appellee. In view of the conflict in the testimony, how- 
ever, the court should have permitted the witness Randolph to tes- 
tify. The appellant proposed to prove by him “ that he was present 
at the time the trade was made, as detailed by the witness who 
claimed to have bought the property from the appellee, and that he 
had heard appellee say, since the trade, that he had sold the prop- 
erty.” This testimony was relevant, and it is impossible to tell how 
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much weight the jury might have attached to it. When objection 
was made to his competency on account of conviction for an infa- 
mous crime, the record of such conviction should have been pro- 
duced by the objectors. It was in existence and accessible, and the 
only legal evidence of his infamy: 1 Greenl. Ev., § 375; Scott vs. 
State, 49 Ark.. 156, 158, and authorities there cited. 

2. The appellant requested the court to say to the jury “ that, if 
plaintiff failed to keep a barrel and two buckets of water within ten 
feet of the gin stand at the time same was burned, he cannot re- 
cover.” In the application was also this question :— 

Will you agree, as a condition of this insurance, to keep in same room, 
within ten feet of gin stand, one barrel full of water, and two buckets? 
Answer: Yes. 

The following excerpts from the policies and the application will 
show that the application was made a part of policy No. 81,741, for 
$1,200, and that the stipulation, as set forth in the above question 
and answer, was an express promissory warranty. From the 
application :— 

The subscriber requests insurance by the Southern Ins. Co., of New Orleans, 
and agrees to and with the said company that the same is a just, full, and true 
expositien of all the facts and circumstances in regard to the condition, situ- 
ation, value, and risk of the property to be insured; and said answers are 
considered the basis on which insurance is to be effected, and the same is un- 
derstoud as incorporated in, and forming a part and parcel of, the policy. 

Also:— 

Special reference being had to assured’s answers (including diagram) on 
back hereof, made a warranty and a part hereof. 

From the policy :— 

If an application, survey, plan, or description of property lie referred to in 
this policy, it shall be a part of this contract, and a warranty by the insured. 

And on a red slip of paper attached to the policy, and containing 
a description of the property, is this: “Special reference being had 
to assured’s application, No. , Which is made a warranty and a 
part hereof.” The application is numbered “ rr 

The following clause in the policy shows the effect of a breach of 
this warranty: 

This entire policy shall be void if the insured has concealed or misrepre- 
sented, in writing or otherwise, any material fact or circumstance concerning 
this insurance, or the subject thereof, or if the interest of the insured in the 
property be not truly stated herein. 

Johnson vs. Insurance Co. (Me.); Cobb vs. Association (Mass.)_, 
This court, in the case of Insurance Co. vs. Thompson (Feb. 11, 
1893). by Battle, J., held that the failure of the assured to perform 
an agreement of this kind would bar recovery. In that case there was 

Ver. XXIV.4. 
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some effort to prove a performance, but it was not sufficient. Here 
it is confessed that there was no compliance whatever, and no at- 
tempt to comply. The appellee seeks to avoid the effect of noncom- 
pliance by saying “that the agent of the company told him that the 
application was mere matter of form, and did not amount to any- 
thing; that he was in a hurry, and did not stop to read it, nor did 
the insurance agent read it to him.” He had an opportunity to read 
the application. There is no pretense of fraud or imposition being 
practiced upon him by the agent. He does not claim that the ques- 
tions were not asked him, or that he did not answer them, or that his 
answers were not truly stated. The agent denies telling appellee 
that “it was mere matter of form, and did not amount to anything.” 
But, even if he had, it would be a mere matter of opinion on the 
agent’s part; and to say that appellee could be misled by such a 
statement would subject him tothe impeachment of gross ignorance 
or carelessness, neither of which appears from this record. It would 
be an anomaly in the law to permit a party to avoid the effect of a 
written contract upon such a flimsy pretext: Railway Co. vs. Weakly, 
50 Ark., 406; Cuthbertson vs. Insurance Co. (N. C.); Walker vs. In- 
surance Co. (Kan.); Railroad Co. vs. Fields, 10 Ind., 187; May, Ins., 
§§ 183, 185; id., § 156 et seq. The assured must have been in pos- 
session of the last policy about one month before the fire occurred, 
and no objection was made by him to any of its stipulations. He 
cannot be heard now to complain: Reeve vs. Insurance Co., 23 La. 
Ann., 219. Therefore, it was error to refuse appellant’s first request, 
as above set forth. The fifth, in view of the proof, should have been 
given without modification, and accordingly the third given by the 
court on its own motion should have been withheld. These latter 
propositions contravened the doctrine just announced, and were 
erroneous. 

The policies contained this clause: “The loss shall not become 
payable until sixty days after the notice, ascertainment, estimate, 
and satisfactory proof of the loss herein required have been received 
by the company.” The court's fourth charge, on its own motion, 
told the jury that they might calculate the interest from the day the 
fire occurred, 12th December, 1890. We presume this was an over- 
sight. Interest should have been computed from the day the loss 
became payable. 

There remains but one other question for our determination. The 
bill of exceptions shows “that on the morning after the jury had 
been permitted to separate, after having failed to agree, the court 
told the jury to retire and consider of their verdict, and said to them: 
“Tf you can’t each get exactly what you want, get the next best thing 
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to it,” which was excepted to, and made appellant’s fifth ground in 
motion for new trial. We can readily understand how the patience 
of trial judges may be put to erucial tests by the seeming obstinacy 
or olituseness of jurors in failing to agree upon a verdict in a case 
which, to the judge, may appear of easy and ready solution. But 
nevertheless, under such circumstances, the court must suffer and 
endure; and, if it finds it necessary to give the jury additional in- 
structions, let its language be circumscribed by the constitution, 
(article 7, § 23), and such as not to indicate that the jury would be 
justified, under ary circumstances, in bringing in a verdict merely 
for the sake of expediency. Whuile not intended in that sense, evi- 
dently any juror might reasonably construe the above language to 
mean that he might yield his individual convictions of right, and 
agree with his fellows, for the sake of agreeing, whether his judgment 
was convinced and his conscience satisfied, or not. This was its 
most natural purport. “The next best thing,” to some of the jurors, 
might have been a verdict for the appellee, when they really believed 
that he was not entitled to it. In Goodsell vs. Seeley (46 Mich., 623), 
it issaid: “ The law contemplates that jurors shall, by their decisions, 
harmonize their views, if possible, but not that they shall comprom- 
ise, divide, and yield, for the mere purpose of an agreement.” 'The 
law requiring unanimity upon the part of the jury intends the de- 
liberate judgment of each concurring with that of all the others in 
making a verdict. This is indicated by the oath they take: Mansf. 
Dig., § 4006. It is within the discretion of the court to keep them 
together for such length of time as may be reasonable to effectuate 
this purpose. The language thus addressed to the jury was rever- 
sible error: Richardson vs. Coleman (Ind. Sup.); Clem -vs. State, 42 
Ind., 420; Houk vs. Allen, 126 Ind., 568; Randolph vs. Lampkin 
(Ky.) Reversed, and remanded for new trial. 





Court of Appeals of New York. 


COURT OF APPEALS OF NEW YORK. 


WALKER 
v8. 


AMERICAN CENTRAL INS. CO., or St. Louts.* 


The action was brought on a second policy issued vy the defendant company. 
The answer alleged that this policy was intended as a renewal of the first 
policy, which had already been paid at the time of suit, and that the risk 
of a second and additional insurance had never been assumed. 


Held, That this was not a counterclaim which could be asserted to have be- 
come conclusive, because no reply was served ; it was simply a defense. 


That part of defendant’s answer pleaded as a counterclaim is as 
follows: “And the defendant further alleges, upon information and 
belief, by way of counterclaim, that on or about the 14th day of 
February, 1890, this defendant, through its agent, R. V. Callan, at 
Caledonia, N. Y., by its policy of insurance numbered 330,064, in- 
sured the plaintiff for the term of one year from the 17th day of 
February, 1890, at noon, to the 17th day of February, 1891, at noon, 
to an amount not exceeding $1,000 on his stock of merchandise con- 
sisting of dry goods, groceries, and such articles as are usually kept 
in a country variety store, all contained in his two-story metal-roof 
frame store, situate on the north side of Main Street, village of Cale- 
donia, N. Y. That the said plaintiff accepted the said policy of in- 
surance, and the same was in force during the time therein stated. 
That while said policy was in force, and prior to the 1st day of De- 
cember, 1890, said defendant discontinued the agency of the said 
Callan at Caledonia, and transferred the same to one E. M. Harmon, 
at Le Roy, N. Y., of which change of agency the said plaintiff bad 
notice on or about the 20th day of December, 1890. That about 
the date last aforesaid the said Harmon, acting as such agent of the 
defendant, proposed to the plaintiff to increase his insurance on his 
said stock beyond the sum of $2,000, which the plaintiff was then 
carrying thereon, which the plaintiff declined to do. Afterwards, 
and on or about the 12th day of January, 1891, the said plaintiff and 
the said defendant, through its said agent, E. M. Harmon, entered 
inte a parol agreement, in and by which the said plaintiff gave the 
said agent permission to renew the insurance of $1,000 held in this 
defendant company upon the said property for the period of one 
year, commencing at the expiration of its former policy, bearing 


* Decision rendered, Oct. 9, 1894. 
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date February 14, 1890, to wit, from and after the 17th day of Feb- 
ruary, 1891, said renewal to run for one year from the last-named 
date, which renewal said agent then and there agreed to make. 
That no contract was ever made with the said plaintiff by or on be- 
half of this defendant for any additional insurance by it upon said 
property described in the complaint, but the only contract made 
bearing upon the policy set forth in the complaint was the one here- 
inabove stated. That, acting under the said agreement for the re- 
newal of said policy of February 14, 1890, and under the misappre- 
hension of the agent of the said defendant that the said policy 
expired on the Ist day of February, 1891, instead of the 17th day 
of February, 1891, the said Harmon, as agent for the defendant, ex- 
ecuted and sent to the plaintiff the policy set forth in the complaint, 
both the said agent and the said plaintiff intending at the time that 
the same should be sent by the defendant and received by the plain- 
tiff as a renewal of the policy of insurance issued by the said Callan, 
as agent of this company, to the plaintiff. That the issuing of said 
policy mentioned in the complaint to take effect on the lst day of 
February, 1891, was done under a misapprehension and mistake of 
fact as hereinbefore stated, and without any intention on the part 
of the defendant, through its agent, or on the part of the plaintiff, 
that the insurance on the said stock of the plaintiff by the defendant 
should be increased beyond the sum of $1,000, represented by the 
said policy hereinbefore firstly described, which sum the defendant 
paid to the plaintiff before the commencement of this action.” 


Bowen & Wasusurn, for Appellant. 
E. A. Nasu, for Respondent. 
Fincu, J. 

What is pleaded in the defendant’s answer as a counterclaim, and 
asserted to have become conclusive because no reply was served, is, 
in our judgment, simply and only a defense. Facts pleaded, which 
controvert the plaintiff's claim, and serve t» defeat it as a cause of 
action, are inconsistent with the legal idea of a counterclaim, which 
is a separate and distinct cause of action, balancing in whole or in 
part that asserted by the plaintiff: Prouty vs. Eaton, 41 Barb., 409. 
It meets the latter, not by a denial of it, or an attack upon its ex- 
istence, but by opposing to it an equal or balancing demand on the 
part of the defendant. In this case, what is averred to be an equit- 
able counterclaim, is, in its legal effect, an allegation that plaintiff’s 
cause of action never, in fact, existed; that the seeming evidence of 
it was the product of a mistake, and not the true record of the con- 
tract; and that the risk of a second insurance for $1,000, for which 
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the action was brought, was never in fact taken or assumed by the 
defendant company. In brief, the answer denied the making of the 
contract alleged, or any liability upon it. Of course, if true, that was 
a complete defense, and nothing but a defense, and could not be 
turned into an equitable counterclaim by asking a reformation of the 
writing. Any such relief was needless, and of no possible conse- 
quence. When the facts pleaded should be proved, their inevitable 
first effect would be to disprove and defeat the plaintiff’s claim, and 
that result would furnish a remedy complete and perfect, and leave 
the defendant in a position of entire safety, and needing for the pro- 
tection of its rights no further or other judgment or relief; for the 
reformation sought would turn the policy sued upon only into an 
agreed renewal of a policy already matured and settled. There was 
nothing left upon which such a renewal could operate. The prop- 
erty had been burned, the loss had been paid, and the policy which 
covered it was dead. It could not be effectively renewed, and, if re- 
newed in form, would be lifeless and worthless in fact. So that, 
beyond defeating the plaintiff’s claim, the defendant had no right 
which at all needed a further affirmative judgment, and no such 
judgment could be ever a practical possibility. That fact is an in- 
superable difficulty in the way of regarding this plea as a counter- 
claim. To be such it must amount to an independent cause of 
action which the defendant company, if it had not been sued, might 
have enforced as plaintiff. Assume, therefore, that this suit had not 
been brought, but that the company had sued in equity upon the 
pleaded facts to reform the policy. There would have been no 
equitable cause of action, because the remedy at law would be ade- 
quate, and no necessity or ground for equitable interference would 
be disclosed. The company could show no right dependent upon 
an affirmative renewal of the old policy, for that was already paid 
and canceled, and could not be renewed, and would be wholly nuga- 
tory and worthless if its formal existence should be prolonged. The 
only possible relief would be to cancel and extinguish the second 
policy, issued by mistake. But a defense against that at law, as 
never having been a contract made, as having no legal existence, 
would be always available against any possible claimant, and no 
ground for the intervention of equity wouldappear. The case would 
be like Geer vs. Kissam (3 Edw. Ch., 129), in which the equitable re- 
liet sought was the cancellation of an overdue note, and in which it 
was held that the action could not be maintained. The defense at 
law was perfect and fully adequate. Equally so it would be perfect 
in the case I am supposing, and not only so, but the equitable rem- 
edy of a reformation would be both superfluous and impossible; 


. 
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superfluous, because needless for any purpose, and impossible, since 
the contract as reformed had already been finally executed. The 
policy existing by mistake could not be valid in any hands. By the 
fire it had matured, and ceased to be a continuing liability under 
which new rights could accrue. It represented only an existing 
right of action at law, and was altogether open to the defense that 
the policy was a mistake, and not a contract for the added insur- 
ance claimed. The defense, therefore, was not a counterclaim, and 
no reply was needed, but the objection to the plea in the aspect as- 
serted could be taken at the trial. It was so taken, and the court 
ruled in accordance with the contention. Nevertheless the facts 
pleaded constituted a legal defense, and put in issue the very exis- 
tence of the contract sued upon. Whether or not there was an 
actual agreement for the new and added insurance became a ques- 
tion for the jury, which was fought out at the trial, and submitted 
for decision. There was no error in the ruling made. The judg- 
ment should be affirmed, with costs. 

All concur, except Andrews, C. J., not sitting. Judgment affirmed. 


SUPREME COURT OF MINNESOTA. 


FIRST NATIONAL BANK OF DEVIL’S LAKE 
v8. 
AMERICAN CENTRAL INS. CO., or Sr. Louis. 


In an action brought against an insurance company on a policy of insurance 
to recover a loss: c 

1. Held, That it appears by the answer that proof of loss was served on the 
insurer, and, if such proof was defective, that the defect was waived by 
its retaining such proof. 

2. Where the policy provided that it should be void if the insured procured 
other insurance on the property, but it was orally agreed between the 
insurer and the insured that permission should be given the insured to 
procure $11,000 other concurrent insurance, and that this permission 
should be inserted in the policy, but by clerical mistake permission was 
so inserted for only $3,000 other insurance, and there was on the property, 
at the time this policy was delivered, $11,000 other insurance, which the 
agent of the insurer then knew; held, by delivering the policy, knowing 
the existence of such other insurance, the insurer waived this condition. 

3. The policy contained a printed condition avoiding it if the subject of the 
insurance is personal property, and be or become incumbered with a 
chattel mortgage. Held, The subsequent written portion of the policy. 
insuring the property of the insured, ‘‘its own, or held by it in trust or 
on commission, or sold but not delivered,” did not annul or supersede the 
condition against such chattel mortgage incumbrance, and the placing of 
such an incumbrance on the property after the making of the policy, and 
before the loss, avoided the policy. 


* Decision rendered, Oct. 16, 1894. Syllabus by the Court. 
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Kuerrner, Fauntteroy & Searves and Samuet E. Hatt, for Ap- 
pellant. 


Bunn & Hap ey, for Respondent. 

Canty, J. 

The defendant issued a policy of fire insurance to the Devil’s 
Lake Mill Company, insuring the property hereinafter mentioned 
against fire. During the life of the policy the property insured was 
burned. The sum due under the policy was assigned to plaintiff, . 
who brings this suit to recover for the loss. On a trial before the 
court witbout a jury, judgment was ordered for plaintiff, and, from 
an order denying a new trial, defendant appeals. 

1. It is claimed by appellant that it was not proved on the trial 
that any proof of loss was ever served on it as required by the pol- 
icy. The complaint alleges that such proof of loss was served. The 
answer denies this by a general denial, but alleges that on the same 
day “a sworn statement in regard to said fire, and the property cov- 
ered thereby, and the incumbrances thereon,” was made, and sent 
to it by mail by the mill company, which it alleges was fraudulent. 
While the answer does not state that this sworn statement contained 
all the data required to be given in the proof of loss, it at least ad- 
mits that sufficient was stated to make a defective proof of loss, and 
the defendant, by retaining it, has waived the right to avoid the 
policy for want of a sufficient proof of loss. 

2. The policy provided that it should be void if the insured has, 
or shall hereafter procure, other insurance on the property. Per- 

‘ mission was given by the written words of the policy for other con- 
current insurance to the amount $3,000. It is admitted, and found 
by the court, that there was, at the time said policy was made, other 
concurrent insurance on said property to the amount of $11,000. It 
is claimed by appellant that this avoided the policy. In answer to 
this it is alleged by the plaintiff, and found by the court, that, at the 
time the policy was made, appellant’s agent knew of this other in- 
surance, and consented thereto; that he intended to consent thereto 
in the terms of the policy, and promised the mill company so to 
write said policy, but by clerical mistake the policy was so written 
as to limit the concurrent insurance to $3,000; and that the mill 
company did not examine the policy, or know of the mistake, until 
after the fire. The appellant, by delivering the policy knowing 
of the existence of this $11,000 concurrent insurance, waived the 
condition: Brandup vs. Insurance Co., 27 Minn., 393. 

3. The policy provides that 


This entire policy, unless otherwise provided by agreement hereto added, 
shall be void * * * if the interest of the insured be other than the uncon- 
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ditional and sole ownership, * * * orif the subject of insurance be per- 
sonal property, and be or become incumbered by achattel mortgage, * * * 
of if any change, other than by the death of an insured, take place in the in- 
terest, title, or possession of the subject of insurance. 

Prior to the fire the mill company placed two chattel mortgages on 
the property insured, and the appellant contends that this avoided 
the policy. In answer to this the plaintiff contends that the fore- 
going provisions, being in the printed portion of the policy, are sup- 
erseded by the written part of the policy, which part is as follows:— 

$500.00 on its grains and seeds of all kinds, also flour, feed, bran, shorts, 
and grain bags, its own, or held by it in trust or on commission, or sold but 
not delivered, while contained in the frame, shingle-roof elevator and ware- 
house building situate, ete.; 
that this written part of the policy permits conditions to exist 
which cover all the conditions which did exist after the chattel 
mortgages were placed upon the property and completely un- 
seats and annuls the provision against placing chattel mortgages 
on the property. The question, to us, has been a difficult one, 
but after much consideration we are unable to agree with coun- 
sel, but have come to the conclusion that this written clause does 
not unseat or annul the provision against mortgaging the prop- 
erty. It certainly unseats the printed condition against selling the 
property. But can we hold that, in such a case as this, permission 
to sell property absolutely includes permission to mortgage it? Is 
it a case of the greater including the less? We think not. There 
may be, and often is, a moral hazard in carrying an insurance risk 
on property covered by a chattel mortgage which would not exist as 
to property sold absolutely, but left in the vendor’s possession. We 
are not unmindful that “ held in trust,” when used in an insurance 
policy in this manner, does not signify a technical trust, but bas a 
broad meaning, and will include property in the custody of a bailee 
or mere agent. Neither are we unmindful of the rule that a condi- 
tion of this character, working a forfeiture, should be strictly con 
strued. We are still forced to the conclusion that the difference 
between a chattel mortgage and an absolute sale, as affecting an in- 
surance risk, is too substantial for us to hold that, where both are 
prohibited in the printed part of the policy, permission in the writ- 
ten part of the policy to mak» the latter includes permission to 
make the former. By reason oi placing the two chattel mortgages 
on the insured property, the pelicy became void, and the plaintft 
sannot recover. The order appealed from should be reversed. So 
ordered. Buck, J., absent, sick, took no part. 
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SUPREME COURT OF NEBRASKA. 


McLAUGHLIN 


v8. 


EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES.* 


In the absence of fraud or mistake, all previous verbal understandings are 
merged in the written contract of insurance, which is conclusively pre- 
sumed to contain the entire engagements of the parties, with all the con- 
ditions of their fulfillment. 

It was stipulated in a life-insurance policy that in case of default of payment 
of the annual premium therein named, after the payment in full of three 
of such premiums, the insurance company would issue in favor of the 
beneficiary therein a paid-up policy for as many parts of the amount in- 
sured as equaled the number of premiums paid, provided such policy 
should be surrendered, duly receipted, within six months from the date 
of such default. Held, That the surrender of the receipted policy within 
six months after default is a condition precedent to the right to demand 
paid-up insurance. 

The insured, having failed to surrender the policy until more than 11 months 
after default, is not entitled to paid-up insurance. And an action by the 
beneficiary to compel specific performance of the contract therefor by the 
insurance company was rightly dismissed for want of equity, although 
the insured had paid three of the annual premiums previous to the default. 


Isaac Apams, for Appellant. 
Conepon & Crarxson, for Appellee. 
Post, J. 

This was an action by the plaintiff, in the District Court of Douglas 
County to enforce the specific performance of an agreement by the 
defendant to issue a paid-up policy of insurance. There was a find- 
ing for the defendant, and a decree dismissing the petition, from 
which the plaintiff has prosecuted an appeal to this court. There 
is no controversy with respect to the material facts, which are as 
follows: In the year 1884, the defendant company issued a policy 
of insurance on the life of Andrew W. McLaughlin, in favor of his 
wife, the plaintiff herein. Said policy was for $5,000 current insur- 
ance, upon the payment of an annual premium of $314.90 on the 
26th day of August of each year, to be fully paid up after 15 of such 
payments. It was stipulated in said policy that, in ¢ase of default 
by the insured after the payment of not less than three of such an- 
nual premiums, the defendant company would issue a paid-up policy 
in favor of the plaintiff for as many fifteenth parts of the sum of 
$5,000 as equaled the number of premiums so paid, provided said 


* Decision rendered, Jan. 4,1894, Syllabus by the Court. 
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policy should be surrendered, duly receipted, within six months 
from the date of such default. The provisions of the policy with 
respect to paid-up insurance are as follows:— 

And, further, that if premiums upon this policy for not less than three com- 
plete years of assurance shall have been duly received by said society, and this 
policy should thereafter become void in consequence of default in payment of 
a subsequent premium, said society will issue in lieu of such policy a new 
paid-up policy, without participation in profits, in favor of said Elma R. Me- 
Laughlin, if living, and, if not living, to the children of said Andrew W. Mc- 
Laughlin, or their guardian for their use, or, if there be no children surviving, 
then to the executors, administrators, or assigns of said Andrew W. Mc- 
Laughlin, for as many fifteenth parts of the original amount hereby assured 
as there shall have been complete annual premiums received in cash by said 
society upon this policy at the date when such default shall first be made ; 
provided, however, that this policy shall be surrendered, duly receipted, 
within six months of the date of default in payment of premium as mentioned 
above. 

In case of default in payments of premiums by the assured, the 
contract contained the following provision: “And, if any premium 
or installment of a premium on this policy shall not be paid when 
due, this policy shall be void; and no credit for surplus accumu- 
lated on this policy shall be deemed applicable to the payment of 
any premium. Nevertheless, nothing herein contained shall be con- 
strued to deprive the holder of this policy of the privilege to demand 
and receive paid-up insurance in accordance with the agreement 
contained in this policy.” It is conceded that three of the annual 
payments were made by Mr. McLaughlin, to wit, those for the years 
1884, 1885, and 1886, but that he failed to make the payment due 
in August, 1887. It is further admitted that said policy was not 
surrendered within six months thereafter, nor was a demand made 
for paid-up insurance until the month of July, 1888, when the insured 
addressed a communication to the defendant company, in which he 
inquired what steps were necessary in order to preserve his rights 
under the contract. In reply to that inquiry he received a com 
munication from the defendant, informing him that his policy had 
been forfeited for the nonpayweut of the premium, and had thn no 
surrender value. It is shown by the testimony of Mr. McLaughlin 
that he was, at the dates of both the applications and the policy, 
cashier of the First National Bink of Plattsmouth, and that Mr. 
Guyon, the agent who wrote his application, has his headquarters in 
the same bank. He testified that he was informed by Guyon, in 
whom he had great confidence, that after the payment of three premi- 
ums his policy would be absolutely nonforfeitable, and that he could 
not lose the money thus paid. It also appears that he held a second 
policy for a like amount, issued by the defendant company; that, 
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being pressed for money to pay the premiums as they matured, he 
requested an extension of payments on the last-named policy,which re- 
quest was granted, but, after making one or two payments thereon, 
it was suffered to lapse. ‘Chis witness, in answer to questions by 
counsel for plaintiff and the court, testified as follows: “Q. If I 
understand you, the payment that lapsed was due in August, 1887? 
A. Yes, sir. Q. Yon wrote them in July, 1888? A. Yes. Q. And 
they answered, saying that your policies had lapsed? A. Yes, sir. 
Q. That they had no surrender value, and were forfeited? A. Yes, 
sir; that is what they said. Q. You may state, Mr. McLaughlin, if 
you have not already, whether you knew of the clause—the proviso 
—in the policy respecting the surrender of it within six months 
after failure to pay? A. No. Q. Why did you not know it? A. 
Well, I suppose, because I hadn’t read it, is the only particular rea- 
son. I took the word of the agent. I know I made a pretty strong 
effort to raise the third annual premium. Q. Did you make any ef- 
fort to raise this money within six months? A. Yes, sir. Q. Why 
didn’t you present your policy within six months? A. The reason 
why I didn’t present it was because I kept thinking all the time I 
would raise the money and pay it, and keep the policy alive. That 
was the reason. When I found I couldn’t do it, I wrote to the 
company. Q. And the reason you didn’t present and surrender the 
policy within the time provided by the policy was in the hopes that 
you could raise the money? A. Yes, sir.” 

And on cross-examination he testified: “Q. When did you first 
read the policy? A. When I wrote the company, and got their reply 
that my policies were lapsed and no good. I then put it in the 
hands of my attorney. As near as I can remember, I believe it was 
in August, 1888. Q. After you had written to the company? A. 
Yes. Q. And the first that you knew of the six-months’ clause was 
when you read the policy, which reading was brought about through 
the receipt of this letter that you have spoken of as having received 
from the company? A. Yes, sir. Q. Did you ever offer to sur- 
render the policy to them? A. I don’t know that I made a formal 
offer to surrender it. I only wrote them, asking what was necessary 
for me to do. Q. You couldn’t have offered to surrender it at the 
time, because you did’nt know of this six months’ clause? A. No, 
sir, * * * Q. When you read this policy, as you say you did, a 
little before you wrote to the company, after you got an answer from 
the company, you then read the policy? A. Yes,sir. * * * Q. 
You have had a guod deal to do, as a business man, with different 
kinds of transactions? A. Yes, sir. Q. Especially contracts that 
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you signed? A. Yes, sir. Q. Being cashier of a company, you are 
pretty careful about these matters? A. Yes, sir.” 

The contract contemplates two conditions precedent to the right 
of the insured to demand a paid-up policy in favor of the bene- 
ficiary, viz.: First, the payment of three of the annual premiums; 
and, second, the surrender of the policy, duly receipted, within six 
months after the default of further payments. Those conditions 
are not unreasonable, nor do they conflict with any provision of stat- 
ute or principle of public policy. And courts cannot, without the 
most flagrant usurpation of legislative powers, refuse to give effect 
to such engagements, where not tainted with fraud, unless the con- 
ditions thereof are waived by the act of the party entitled to insist 
upon their performance. The surrender of the receipted policy 
within six months after default cannot, on principle, be said to be 
less essential than the payment of the three yearly premiums. Both 
are necessary, in order to entitle the holder to the paid-up insur- 
ance. He might elect, as he apparently did, to take the chances of 
‘aising the money to keep this policy alive, trusting to the leniency 
shown him in the other case; byt in doing so he took the risk of 
forfeiting his policy, in case he continued in default for more than 
six months. It may be conceded from his statements—and he tes- 
tifies with evident candor and firmness—that he was unaware of the 
provision for the surrender of the policy within six months, but that 
fact does not alter the legal status of the case. The overwhelming 
weight of authority—if, indeed, there can be said to exist a diversity 
of opinion on the subject—is that, in the absence of fraud or mis- 
take, all previous verbal agreements are merged in the written con- 
tract of insurance, which is conclusively presumed to contain the 
entire engagement of the parties, with all the conditions of its ful- 
fillment then contemplated: Insurance Co. vs. Mowry, 96 U.5S., 544; 
Thompson vs. Insurance Co., 104 U. S., 252; Ruse vs. Insurance 
Co., 23 N. Y., 516; Fowler vs. Insurance Co., 116 N. Y., 389; Insur- 
ance Co. vs. Pruett, 74 Ala , 487; Mitchell vs. Insurance Co., 54 Ga., 
289; Smith vs. Insurance Co., 103 Pa. St., 177. It is not necessary, 
however, to invoke the rule above stated, in this case, for the reason 
that the representation of the agent upon which reliance is placed 
does not relate to the existence of any fact, or include even a defi- 
nite promise for the fnture. It is at most the statement of an 
opinion,—a mere conclusion that the policy was nonforfeitable, and 
that the insured could not lose the money invested, in case he made 
three annual payments. We would feel constrained to hold, from 
the evidence in the record, if that question were essential to the 
present inquiry, that in the making of the contract in question there 
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was no disparity between the parties. The occupation and experi- 
ence of the insured certainly rendered him as capable of interpret- 
ing and understanding the conditions of the policy as Guyon, the 
agent of the company. It cannot be said that the condition under 
consideration was not discoverable by the exercise of reasonable 
care, since it appears in bold type upon the face of the policy, and 
is apparent from the most casual examination thereof. The dictates 
of common prudence would suggest the reading of an agreement in- 
volving so much as did this policy to the insured and his family, 
while it is difficult to conceive how an experienced business man 
could invest nearly $1,000 upon a written contract committed to his 
own custody, relying exclusively upon the statements of the adverse 
party as to its terms and provisions in a material respect. It is 
evident that the insured was unacquainted with the conditions of 
the policy, and that his ignorance was due to his own negligence, 
and in no sense attributable to the fraud or misrepresentation of the 
defendant company. 

We come now to an examination of authorities which have a direct 
application to the condition relied upon by the defendant. Of the 
reported cases which have a bearing upon the subject, a decided 
majority sustain the proposition that where provision is made in the 
policy for paid-up insurance for part of the amouvt named, upon 
the surrender thereof within a given time after default, such right 
must be exercised within the time named. See Hudson vs. Insur- 
ance Co., 28 N. J. Eq., 167; Attorney-General vs. Continental Life 
Ins. Co., 93 N. Y., 74; Bussing vs. Insurance Co., 34 Ohio st, 222; 
Coffey vs. Insurance Co., 7 Fed., 301; Smith vs. Insurance Co., 13 
id., 330; Sheerer vs. Insurance Co., 20 Fed., 886; Insurance Co. vs. 
Devore (Va.); Hexter vs. Insurance Co. (Ky.); Insurance Co. vs. 
Barbour (Ky.); Cooke, Life Ins., § 84, and note on page 152. We 
have been referred as authority for the opposing view to Chase vs. 
Insurance Co., 67 Me., 85; Montgomery vs. Insurance Co., 14 Bush., 
51; and Insurance Co. vs. Montague, 84 Ky., 653. Of the above 
cases, Chase vs. Insurance Co. is the only one, as we shall presently 
see, which can be relied upon to sustain the contention of the plain- 
tiff, and it is severely criticised by the author of Cooke on Life In- 
surance. See note above cited. Of the Kentucky cases, it may be 
said that in Sheerer vs. Insurance Co., supra, which was a case in 
the United States Circuit Court for that district, Montgomery vs. 
Insurance Co. is declared to be against the overwhelming weight of 
authority; and Mr. Justice Mathews, in a concurring opinion, de- 
clares the language of the policy too plain for interpretation, and 
holds that time must be deemed to be the essence of the contract. 
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But in Hexter vs. Insurance Co. and Insurance Co. vs. Barbour, 
supra, the conditions, which were substantially like the one here 
involved, were held to be essential, and that it was necessary to sur- 
render the policies within the time named, in order to render the 
insurer liable. We are referred, in the very able brief submitted by 
counsel for the plaintiff, to the case of Barnes vs. McMurtry, 29 
Neb., 178. It is not claimed for that case that the proposition de- 
cided, viz., the validity of a provision limiting the right of action on 
the policy to six months from the date of the loss, has any direct 
bearing upon the present controversy. But it is argued, from the 
language there used, that the plaintiff herein has, by his contract, 
acquired an ttndefined, but substantial, equity, which may be en- 
forced by decree in this action. The terms “substantial right” and 
“substantial justice,” as used in this connection, are indefinite and 
illusive, and not susceptible of a precise legal definition. It would 
seem, however, that one to whom has been awarded the full meas- 
ure of relief for which he has himself stipulated is the recipient of 
substantial justice, within the most liberal interpretation of the 
term, and should not be heard to ask more at the hands of an 
earthly tribunal. The equities of the case being with the defendant, 
the decree of the district court is affirmed. The other judges concur. 


SUPREME COURT OF CALIFORNIA. 


PERPOLI 
vs. 
GRAND LODGE OF LEGION OF THE WEST.* 


A benevolent society issued endowment coupons to the members of a certain 
class, entitling the holder on the maturity of the coupon to the 
amount of one assessment from every member of such class in good stand- 
ing at the time. ‘The number of assessments were regulated by the Grand 
Lodge of the society, and the amount realized was paid into a special 
fund. 

Held, That when the fund is not adequate to a full payment of mature cou- 
pons, the members are entitled only to their pro rata share. 

Held, That the society, being trustee of the fund for its members, may resist 
the claim of a member for more than his pro rata. 


Rogers & Cuistrom, for Appellant. 
F. Wn. Reane, for Respondent. 


*Decision rendered, June 1, 1894. 
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: Der Haven, J. 

The plaintiff sought by this action to recover a judgment against 
the defendant for the sum of $600 upon a coupon maturing Septem- 
ber 7, 1891, attached to a special benefit certificate, entitling him to 
participate in the special benefit fund of the defendant in an amount 
to be computed in accordance with its laws. ‘The plaintiff is a spe- 
cial benefit member of the sixth class, belonging to one of the sub- 
ordinate lodges of defendant, and the laws of defendant provide: 

If the member is a special benefit member of the sixth class at the time ox 
maturity of the coupon, he shall receive the whole amount of one assessment 
from every special benetit member in good standing at the date of such matu- 
rity. 

The court below found “ that the defendant was and is a mutual 
benefit association, organized for the purpose, in consideration of 
certain moneys paid to it, of paying atthe death ofits members a 
stipulated sum of money to a designated nominee, subject to the 
constitution and by-laws. * * * That eachinstallment of said 
endowment was and is paid to each member out of a fund created 
for that special purpose, and held by the defendant in trust for the 
purpose of suid payment.” This fund is known as the “ Special 
Benefit Fund,” and is derived from assessments made upon special 
benefit members of the defendant. The number of these assessments 
is regulated by the grand lodge. at its annual meetings. The court 
further found “that there was some $2.200 in the special beneiit 
fund at the time of the maturity of plaintiff's coupon ; that the said 
fund was subject to two prior attachments upon claims of similar 
character to plaintift’s, for the sum of $600 each, with costs ; and to 
plaintiff's attachment for $600 and costs ; that there are other re- 
maining members who have claims upon the said sum largely ex- 
ceeding the sum of $2,200.” As a conclusion of law {rom the fore- 
going facts, the court found that, inasmuch as the special benefit fund 
held by defendant is not sufficient to pay all the coupons of the same 
class as that of plaintiff, and maturing at the same time, the fund 
should be divided equally between all the holders of such matur- 
ing coupons ; and that the plaintiff was ouly entitled to recover in 
this action his proportionate part of such fund, amounting to the 
sum of $45, and thereupon gave judgment in favor of plaintiff for 
said sum of $45. The plaintiff appeals. 

The conclusion reached by the learned judge of the superior court 
is clearly right. The plaintiff is not entitled to recover the entire 
amount of his coupon to the exclusion of members of the same class 
as himself, and who possess an equal rigut to share in the special 
benefit fund under the constitution and laws of the defendant. Nor 
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is the case changed by reason of the fact that the other members are 

not before the court asserting in their own names their right to par- 

ticipate in the fund in controversy. The defendant, as trustee of 

this fund in which such members are entitled to share, may assert 

such rights for them, and resist plaintiff’s right to recover more than 

his proportionate share of such fund. Judgment and order affirmed. 
We concur ; McFarland, J.; Fitzgerald, J. 


——_+@>—_— 


SUPREME COURT OF MICHIGAN. 


KNOP 
vs. 
NATIONAL FIRE INS. CO., or Hartrorp.* 


The policy provided that it should be void if the interest were other than sole 
and unconditional ownership. The insured held only under contract of 
sale, but had made no written application or representations as to title. 

Held, That the policy was not invalidated. 


Held, That a statement in an affidavit by insured after the loss that he 
was such owner did not affect the case. 

Where the bill of particulars demanded described the articles lost simply as 
‘‘contents of the house,” it was not sufficient against objections to admit 
proof of the contents. 


Nor was such evidence admissible because a list of the articles had been fur- 
nished by plaintiff, when some had been discovered hidden and not lost 
to plaintifi’s knowledge. 


Exsrivge F. Bacon, for Appellant. 
Evaene S. Crarxson, for Appellee. 
McGrata, C. J. 

Action on a fire-insurance policy issued by defendant upon plain- 
tiffs dwelling and homestead effects. It is insisted that under a 
clause in the policy which provided that the policy should be void 
“if the interest of the insured be other than unconditional and sole 
ownership,” inasmuch as plaintiff held under a land contract, he 
could not recover. Plaintiff made no written application, nor is it 
claimed that he made any representations as to ownership. It has 
been repeatedly held that such a condition will not invalidate the 
policy in such case: Insurance Co. vs. Fogelman, 35 Mich., 481; 
Dupreau vs. Insurance Co., 76 Mich., 615. Nor do we think that 
the statement in the affidavit, made after the loss, that he was the 
= Decision rendered, July 5, 1894, 
VoL. XXIV.—5. 
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sole and unconditional owner, would prevent a recovery. The 
defendant could not be prejudiced by such a statement. 

A motion for a new trial was made in the court below, and a 
review is sought of the courts ruling denying the motion. The lan- 
guage of the act of 1893 is that “exception may be taken and error 
assigned on the decision of the circuit judge in refusing such 
motion, and the same shall be reviewed by the supreme court.” In 
the present case no exception was taken, and the error, if any, must 
be deeméd to have been waived. 

An objection was made to the introduction of proof as to the con- 
tents of the dwelling, for the reason that the bill of particulars 
described the articles for which recovery was sought as “contents 
of house.” Defendant had demanded a bill of particulars. That 
furnished was obscure and evasive. A bill of particulars is expected 
to be explanatory ofthe declaration, and in amplification of it. The 
paper served in the present case in response to the demand gave no 
additional information whatsoever, and possessed none of the quali- 
ties of a bill of items or particulars. In those cases where it has 
been held that it is the duty of the party demanding the bill to 
remove for a more specific bill, and that an objection upon the trial 
comes too late, there has been some effort at compliance with the 
demand: Freehling vs. Ketchum, 39 Mich., 299; School Dist. vs. 
Clark, 90 Mich., 435. - 

It is urged that defendant had in his possession a list of the lost 
articles furnished by plaintiff, but after such list had been furnished 
a number of articles, corresponding in description to those named 
in that list, had, to plaintiff's knowledge, been discovered secreted 
in a barn upon the premises, and defendant was entitled to know 
whether plaintiff still claimed to recover for such articles. The 
court should have exercised its discretion, under circuit court rule 
No. 38. For this error the judgment must be reverse, and a new 
trial granted. The other justices concurred. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


PIPER 
v8. 
MERCANTILE MUTUAL ACCIDENT ASS’N.* 
An accident policy provided that it did not cover walking or being on the 
roadbed or bridge of any steam railway. 
Held, That where the insured was killed by being struck by an engine while 


walking on the roadbed between the tracks, on his way to the station, 
the policy was exempt. 


Joun R. Lowert, Jr., and Herserr H. Darwine, for Appellant. 

Epwarp Avery and Apert E. Avery, for Appellee. 

Fretp, C. J. 

The policy or certificate issued by the defendant was upon certain 
express conditions, one of which contained the following clause :— 

Entering or attempting to enter or leave any public conveyance using 
steam as a motive power while the same is in motion, or walking or being on 
the roadbed or bridge of any steam railway, are hazards not contemplated or 
covered by this certilicate. 

On the undisputed facts of this case, we think that the plaintiff's 
husband, when he was killed, was walking on the roadbed of the 
New York & New England Railroad Company, within the meaning 
of this clause. We have no occasion to consider whether crossing 
the roadbed of a railroad, when traveling along a public way, or 
along a private way which a person has a right to use, is “walking 
or being on the roadbed,” within the meaning of the certificate. 
According to the report, it must be taken as conceded that the 
plaintiff's husband was walking longitudinally on the roadbed, be- 
tween the tracks of the railroad, for the purpose of reaching the 
station. There was a public way across the railroad, and a walk 
parallel with the tracks, extending from this way to the station, 
which he could have used. The place where he was walking was 
not fitted up as a way; it was a part of the roadbed, and nothing 
more. That many people used it as the plaintiff's husband did is 
immaterial in a suit against this association. In accordance with 
the terms of the report, the verdict is to stand. 





* Decision rendered, June 22, 1894. The facts sufliciently appear in the syllabus.—Ep. 
Ins. L. J 





Supreme Court of Michigan. 


SUPREME COURT OF MICHIGAN. 


DETROIT MANUFACTURER®S’ MUT. FIRE INS. CO. 


vs. 
MERRILL ET AL.* 


Members of mutual fire companies cannot be assessed for losses prior to their 
membership, nor to pay unearned premiums where they had agreed only 
to pay assessments for losses. 

Such companies cannot release the members from liability for losses by per- 
mitting them to withdraw from the company. 


Stmonson, Giittert & Courtrieut (John L. Stoddard, of counsel), 
for Appellants. 

Bowen, Dovatas & Wurtine, for Appellee. 

Grant, J. 

Plaintiff is a corporation organized under Act No. 78, Laws 1883 
(3 How. St., c. 134a). May 24, 1890, a policy was issued to the de- 
fendants, who gave their note for the premium, which reads as 
follows :— 

$324. Detroit, Mich., May 24, 1890. 

In consideration of policy No. 1,023, dated the 24th day of May, 1890, we 
promise to pay the Detroit Manufacturers’ Mutual Fire Insurance Company 
the sum of three hundred and twenty-four and 00-100 dollars, by installments, 
at such time as the directors of said company may order and assess, for the 
losses and expenses of said company, pursuant to its charter and by-laws. It 
is hereby expressly understood and agreed that this note is not transferable, 
and that there is no liability beyond the face amount thereof. 

Two installments were paid, amounting to $64.80. November 11, 
1891, the board of directors made an assessment of 40 per cent on 
the face value of the premium or deposit notes then outstanding. 
The total sum thus assessed upon the policyholders was $28,230.16. 
Defendants’ assessment was $109. The court directed a verdict for 
the plaintiff but gave no reason therefor, except to say that the 
assessment was valid. Plaintiff has filed no brief in this court, and 
its counsel announced that they did not desire to, thus virtually 
confessing error. The assessment cannot be sustained, for the 
following reasons:— 

1. The assessment includes losses amounting to $4,000, which 
occurred prior to the date of the defendant’s policy. In companies 
organized under this and similar laws, the policyholder is liable only 
for losses occurring during the lifetime of his policy: Wardle vs. 


* Decision rendered, July 5, 1894. 
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Townsend, 75 Mich., 395; Insurance Co. vs. Houghton, 6 Gray, 77; 
Insurance Co. vs Hartshorne, 90 Pa. St., 465; Evarts vs. Association 
(Sup.) 16 N. Y. Supp., 27; Ward, Ins., § 541. 

2. A large proportion of the assessment was for the purpose of 
paying unearned or return premiums. Defendants did not contract 
to pay any unearned premiums, but only losses and expenses: Dewey 
vs. Davis (Wis.), and the authorities there cited. 

3. Members were allowed to surrender their policies, and with- 
draw from the company, and were not included in this assessment. 
The corporation possessed no power to release policyholders from 
the liability for losses and expenses which they assumed by their 
membership. Insuch mutual companies, each member makes a con- 
tract, not only with the corporation itself, but with each member 
thereof: Conrad vs. La Rue (52 Mich., 83), and the authorities and 
cases there cited. 

No other questions need be discussed. Judgment reversed, and 
entered in this court for the defendants, with the costs of both 
courts. Montgomery, J., did not sit. The other justices concurred. 


UNITED STATES CIRCUIT COURT. 


E. D. Missouri, N. D. 


HENDRICK 
vs. 


EMPLOYERS’ LIABILITY ASSURANCE CORP.* 


The insured under an accident policy, “as a passenger in a public conveyance 
provided by a common carrier,” alighted at a station intending to take a 
later train, and was injured while attempting to speak to the engineer 
about a matter having no connection with his journey by falling from 
the platform of a car which he was crossing. 


Held, That he could not recover. 


This was an action brought upon a policy of accident insur- 
ance issued September 21, 1893, the material portion of which is 
as follows: 


For and in consideration of a premium of $1.00, this policy hereby insures 
James M. Hendrick, of Louisiana, Missouri, for the under-mentioned benefits, 
and always subject to the conditions on the back thereof (which are made a 


* Decision rendered, June 2, 1894, 
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part of this contract), from one o’clock A. M. on September 21, 1893, as a pas- 
senger in a public conveyance provided by a common carrier within the 
limits of the United States or Dominion of Canada, and also insures within 
the limits of the city of Chicago, Illinois, during the progress of the World’s 
Fair. This insurance shall cease when the insured shall have returned to 
his residence, but shall in no event extend beyond a period of seven days 
(expiring at one o’clock A. M.) from date of register above. Benefits: $3,000 
at death, or for the loss or actual separation of two entire feet, or two entire 
hands, or one entire foot and one entire hand, or of the complete and irre- 
trievable loss of the sight of both eyes; $1,500 for loss, by actual separation, 
of one entire hand or one entire foot. 

The facts in the case were undisputed, and were as follows: The 
plaintiff purchased the two accident policies on September 21, 1893, 
at that time residing in Bowling Green, Mo. On September 23, 
1895, he started from Bowling Green, Mo., intending to go to 
Chicago, for the purpose of attending the World’s Fair. He had 
passes over the Chicago & Alton Railroad from Louisiana, Mo., to 
Chicago, and had left them at the hotel at Louisiana, Mo. He 
started from Bowling Green late on the night of September 234d, 
and arrived at Louisiana, Mo., about 2 o’clock on the mor ning of the 
24th. The plaintiff paid his fare from Bowling Green to Louisiana. 
When the train reached Louisiana, the plaintiff got off the train, for 
the purpose of going to his hotel and getting his passes, and con- 
tinuing his journey to Chicago at 3 o’clock in the afternoon of the 
same day. After alighting upon the platform, the plaintiff, who had 
just resigned his position as locomotive fireman for the Chicago & 
Alton Railroad Company, started forward,towards the head end of the 
train, for the purpose of secing the engineer, and advising him that 
he had left the service of the railroad company, and that some other 
person—a mutual friend—could now apply for the position made 
vacant by his resignation. The track upon which the train was 
standing ran east and west, the engine being to the east. The 
plaintift had gotten off on the north or left-hand side of the train, 
and, as he started forward towards the engine, he was prevented 
from reaching the engine upon that side of the train by a large 
truck load of baggage, which stood in his way, and prevented him 
from getting by. He thereupon crossed over to the south or right- 
hand side of the train, passing over the platform of the smoking 
car. Plaintiff then started forward, towards the engine, but, when 
within a few feet of the tender, the bell upon the engine began to 
ring, indicating that the train was about to start. Seeing that he 
would be unable to have a conference with the engineer before the 
train should start, he retraced his steps to the west end of the bag- 
gage car, and there started to cross over the platform of that car. 


After he had gotten upon the steps of the platform, he stumbled 
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upon a large box which was lying upon the platform of the baggage 
car, and fell backwards. In falling, his foot became entangled in a 
rope attached to the box, and he was dragged quite a distance, and 
the wheels of the train passed over his left arm, necessitating its 
amputation. 


Face & Batt and Geo. A. Manan, for Plaintiff. 
Laturop, Morrow, Fox & Moors, for Defendant. 


Charge of Wruu1aMs, D. J. 

It is a question, under this complaint and the testimony, as to 
whether the court shall instruct the jury peremptorily to find for 
the plaintiff or for the defendant. 

The rights of the plaintiff under an accident policy of this kind 
should be liberally construed in favor of his recovery. That is the 
settled policy of the law, where he has purchased an accident policy, 
and relied upon it, that, if he is injured, and seeks redress at the 
hands of the court, as against the issuers of the accident ticket or 
policy, it should be liberally construed in favor of his recovery. The 
testimony in this case is simply the testimony offered by the plaintiff 
himself. The policy undertakes to pay him a certain amount in 
case of an accident he receives as a passenger upon any railroad 
or other public carrier. It says “vehicles,” but upon the line of any 
public carrier. The testimony of the plaintiff himself shows that 
he got on a train at Bowling Green, and paid his fare to the city of 
Louisiana; that he got off at Louisiana, for the purpose of going 
to his boarding place and stopping there until 3 o'clock the next 
day, and take that train for the city of Chicago. He says there 
was no other train that he could take until 3 o’clock the next 
day. That was his intention. He arrived in Louisiana during the 
night some time. Now, if he had been injured while doing any- 
thing incident to his journey from Bowling Green to Chicago, 
the court would instruct the jury to find a verdict in favor of 
plaintiff. I will go further, and say that,if he was injured after 
getting off from the cars at Louisiana, and going up to his boarding 
place to get his transportation, I would hold that to be a continuance 
of his journey; that is, that the accident was received while doing 
something to continue his journey as a passenger. That, however, 
would be an extreme view of it in favor of the plaintiff. But the 
testimony here shows that he had gotten off the train safely, with- 
out harm to himself, and that this injury was received while doing 
something in no manner connected with his journey to Chicago, or 
in any manner connected with the condition of a passenger. He 
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himself says that he got off the train, and that it was his intention 
to stay there until 3 o’clock the next day, and that he went down 
the platform on the north side to interview the fireman or engineer 
about something entirely disconnected with the relation of a passen- 
ger,—to tell them that he had quit the road, that they might notify 
some friend of his that he might apply for his situation. It had 
nothing to do at all with the continuance of his journey, or with 
his position as a passenger. While doing this he did a very dan- 
gerous thing,—in the nighttime, passed over the platform of the 
train, and got upon the other side, and heard the bell ring, giving 
the signal to start. Now, he said he could not see the engineer, 
and he got on the platform again to cross over; train liable to start 
at any moment. But even if he had done that while pursuing the 
idea of being a passenger, and in the relation of a passenger to the 
common carrier, I think the ticket would provide even for that 
kind of an accident. But this company had a right to limit their 
liability to the relation of a passenger upon acommon carrier. The 
view of the court is that he had clearly ceased to be a passenger 
when this injury occurred. He had got to the end of his journey. 
By the very charge of Judge Drummond, in the case cited by 
plaintiff, it is unquestionable, if Judge Drummond had found the 
testimony, as in this case, clearly showing that that man had arrived 
at the end of the journey, the charge would have been to find for 
the defendant; but he said: “It is not clear, and it is for the jury 
to say, whether he had arrived at the end of his journey or not.” 
‘Tf you find he had not arrived at the end of his journey,” he says, 
“then the liability continues.” “He had a right to get off.” A man 
is not obliged to stay upon the cars at every station. He may want 
to get off for various reasons incident to his passengership, but, 
after arriving at the end of his journey, and getting off upon the 
platform, if he is injured in the doing of something that is not at 
all incident to his journey, then the liability ceases. The testimony 
is unquestioned that this injury was received after he arrived at the 
end of his journey at Louisiana, and while doing something that 
was not at all connected with the idea of his being a passenger 
upon any common carrier. He says himself that he was doing 
something else. 

The instruction of the court to the jury is that the defendant is 
entitled to a verdict upon this testimony, and it is so ordered. 





Beakes vs. Phoenix Ins. Co. 


COURT OF APPEALS OF NEW YORK. 


BEAKES 
vs. 


PHCENIX INS. CO., or Hartrorp.* 


The policy covered any direct loss caused by lightning, but in no case to in- 
clude damage by cyclone, tornado, or windstorm. 


Held, That if the building was struck and shattered but not prostrated by 
lightning, and immediately afterwards demolished by wind, recovery 
could only be had for the direct damage done by the wind. 


Witxiam VanaMer, for Appellant. 

Wituiam F. O’Net1, ‘or Respondent. 

Barter, J. 

This is an appeal from a judgment of the general term of the sec- 
ond department affirming a judgment, and from an order denying a 
new trfal in an action tried at the Orange circuit, in which the jury 
rendered a verdict in favor of the plaintiff for the sum of $1,100 in 
an action upon a policy of insurance covering the plaintiff's two 
barns and contents, located on his farm, about a mile from the city 
of Middletown. The plaintiff claims that on Sunday, the 10th of 
August, 1890, during a severe thunderstorm, his barns were struck 
by lightning, and, by reason thereof, were destroyed, with their 
contents. The defense interposed is that the barns and contents 
were swept away and destroyed by, and solely in consequence of, a 
violent windstorm, tornado, or cyclone, and were not struck by 
lightning. Two facts are admitted in this case,—that no one saw the 
demolition of the barns; and that there was no actual ignition, fire 
playing no part in the disaster. The plaintiff seeks to recover un- 
der the lightning clause of the policy, which reads as follows, viz:-— 

Lightning. It is understood and agreed that this policy shall cover any 
direct loss or damage caused by lightning (meaning thereby the commonly- 
accepted use of the term ‘ lightning,” and in no case to include loss or dam- 
age by cyclone, tornado, or wind storm), not exceeding the sum insured, nor 
the interest of the insured in the property, and subject in all other respects 
to the terms and conditions of this policy. 

The issue thus presented was very thoroughly tried, and resulted 
in a direct conflict of evidence. The witnesses for the plaintiff tes- 
tified that there was abundant evidence that the building had been 
struck by lightning, and that the wind came almost immediately 
after the lightning stroke. The witnesses for the defendant found 


*Decision rendered, Oct. 30, 1894. 
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no evidence of lightning. There was also a great conflict between 
the witnesses as to the force of the wind which followed the light- 
ning. Some of plaintiff's witnesses said it was blowing very hard; 
while many of defendant’s witnesses described the force of the wind 
as being very unusual and severe, doing great damage to buildings 
in the immediate neighborhood. 

It seems to have been assumed by the learned trial judge in his 
charge to the jury that it might be fairly inferred from the evidence 
that part of the damage wrought on this occasion was due to the 
wind. It becomes necessary to examine this charge, as the defend- 
ant and appellant insists that it contains legal error, which must lead 
to a reversal of the judgment. Near the opening of his charge the 
trial judge uses this language, viz: “It is the claim of the plaintiff 
that these buildings were destroyed by lightning, and therefore he 
claims that they come within the clause of the policy which does 
cover any direct loss, which does insure him against direct loss or 
damage caused by lightning. It is the contention of the defendant, 
on the other hand, that the destruction to the building was not 
caused by lightning, but was caused by a violent windstorm, by some 
denominated. as ‘a cyclone,’ and by some called ‘a tornado,’ but 
the contention is that the destruction was caused by the wind, and 
not by the lightning. If it was caused by the wind, then the loss is 
not covered by this policy, as yousee. But, if it was caused by the 
lightning, then it is.” To this language no exception could be 
properly taken, but later in his charge the trial judge stated to the 
jury as follows, viz: “If you find that this building was destroyed 
by lightning, then you will have to find what it was that wrought 
the damage, because there was there, as you will probably have no 
difficulty in finding, the presence of a high wind; and if this de- 
struction, if part of this destruction, was wrought by the wind, then 
it is not destruction or damage by lightning. But there is another 
rule. You will have, in the consideration of this question of dam- 
ages, to settle this question of fact. You are to say whether the 
lightning was the primary cause, what we call the first cause,— 
the approximate cause, as we call it in law. If you find it was, then 
you may attribute the loss to that, although you may find that, by 
reason of the presence of the wind, more destruction was wrought; 
that is to say, that the roof was blown over into the field; that the 
destruction was more complete. If you should find that these build- 
ings were struck by lightning, that they were weakened and in a 
reeling condition or rent apart by lightning, and moved from the 
foundation, then, without the presence of wind, that would have 
stopped; but with presence of wind, and with that opening in the 
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building made by the lightning, that they were prostrated by the 
wind,—if you find that the lightning was the primary cause of the 
destruction, then you may allow him the whole damage, but you will 
have to be careful about that and discriminate. I think you under- 
stand it. If that was the primary cause, and although the wind 
made more damage, you may allow him the whole of his loss, as 
though it was caused by lightning.” The defendant’s counsel ex- 
cepted to the portion of the charge, to quote his own language, 
“in which your honor charges, in substance, that if the lightning 
was the primary cause of the loss, and the loss was accelerated or 
increased by wind, the whole damage can be recovered.” He also 
requested the court to charge “that if lightning struck the build- 
ings, and did some damage, and the wind came on and did the main 
damage, the jury must strictly confine their verdict to the actual 
damage done by the lightning, and cannot give a verdict for the 
damage done by the wind.” This request was refused, and we think 
it was error. The lightning clause of the policy, already quoted, is 
very carefully worded, and limits the liability of the company to the 
direct loss caused by lightning, and expressly excludes damage by 
cyclone, tornado, or windstorm. It must be admitted that the duty 
of a jury in cases of this character is difficult to perform. If a 
building is shattered by a lightning stroke, but not prostrated, and 
a moment later a high wind completes the work of destruction, it is 
not an easy task for counsel to prove the plaintiff’s case, or for the 
jury to determine the amount of recovery, and apportion the loss 
between lightning and wind. Courts are required, however, to en- 
force contracts as drawn by the parties; and, under this lightning 
clause in the standard policy, juries must be required to limit the 
recovery of plaintiff to the direct loss or damage caused by light- 
ning. The judgment and order appealed from should be reversed 
and a new trial ordered, with costs to abide the event. All concur. 
Judgment accordingly. 





N. Y. Common Pleas. 


LOWER COURT DECISIONS. 


WAIVER OF OTHER INSURANCE BY AGENT. 


N. Y. Common Pleas, General Term, January, 1894. 


WILLIAM FRANKFURTER, Plaintiff Respondent, 
vs. 


HOME INS. CO., Defendant Appellant. 


A policy provision requiring written consent to other insurance indorsed is 
not waived by verbal notice of the intended procurement of other insur- 
ance and oral acquiescence of an agent of limited authority. 

The oral recognition of the validity of the policy after loss, by such agent, is 
not a waiver of the condition. 

The policy provided that no officer or agent could waive its provisions except 
as therein provided. 

Held, That the agent’s authority was restricted to waivers in writing. 


Davip Leventritt, Esq., for Respondent. 
Grorce Ricnarps, Esq., of Richards & Heald, for Appellant. 


Action by the assignee of the insured to recover upon a policy of 
fire insurance, the defense being that, by its terms, the policy was 
avoided, owing to subsequent insurance effected by the insured with. 
out the written consent of the defendant, or its authorized agent, 
indorsed on, or attached to, the policy. 

Biscuorr, J. 

The trial court was authorized to direct an amendment of the 
complaint by increasing the amount for which judgment was de- 
manded (Knapp vs. Roche, 62 N. Y., 614; Baylie’s Code Pleadings, 
625, and cases there cited), and to direct a further amendment, after 
verdict, by adding an allegation to the effect that before the com- 
mencement of the action more than sixty days had elapsed since 
service upon the defendant of proofs of loss, the fact having been 
proved without objection, and the cause of action remaining un- 
changed: Code Civ. Pro., § 721; Davis vs. N. Y., LE. & W. R. RB. 
Co., 110 N. Y., 646; Knapp vs. Simon, 96 N. Y., 284; Reeder et al. 
vs. Sayre, 70 N. Y., 180. Upon appeal from the City Court of New 
York we may not inquire into the weight of the evidence: Gundlin 
vs. The Hamburg-American Packet Co. (& Mise. R., 291); Kujck vs. 
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Goldman (29 N. Y. Suppl., 2940); and, without a request for sub- 
mission to the jury of some specific question of fact, the defendant’s 
exceptions taken to the denial of its motion for dismissal of the com- 
plaint, and to the direction of a verdict for the plaintiff, authorize 
our review of the proceedings on the trial only to ascertain whether 
or not there was any evidence sufficient to support the recovery: 
Stirn vs. Hoffman House Co., 8 Misc. R., 246, and cases there cited. 
The only substantive question, therefore, which is presented upon 
this appeal, is the one which relates to the defendant’s alleged waiver 
of its right to treat the policy in suit as avoided. 

The policy contained the following :— 

This entire policy, unless otherwise provided by agreement indorsed here- 

on or added hereto, shall be void if the insured now has, or hereafter shall 
make or procure, any other contract of insurance, whether valid or not, on 
property covered in whole or in part, by this policy. * * * 
It appeared in evidence, from the testimony of the insured, that 
subsequent to the issuance of the policy in suit he did effect other 
insurance, upon property wholly covered by defendant’s, policy, to 
the amount of fifteen hundred dollars, without having secured the 
written approval of the defendant to such insurance. It was specifi- 
cally ruled in Baumgartel vs. The P. W. Ins. Co. (136 N. Y., 547), 
with reference to a policy containing the same provision which is 
hereinbefore set forth, that the policy was effectually avoided by 
subsequent insurance without the written approval of the insurer, 
or its authorized agent, though the latter had orally assented. To 
pursue the inquiry, therefore, would involve a labor of mere super- 
erogation. The fact that the plaintiff's assignor, the insured, when 
the policy in suit was issued, informed the defendant’s agent of his 
intention to effect further insurance, to which the agent orally as- 
sented, cannot change the result for the reasons hereinafter stated 
with regard to the insured’s knowledge of the agent’s limited author- 
ity in the matter; and the case is plainly distinguishable from a 
class of cases, referred to by counsel, in which it was held that knowl- 
edge of the insurer, or of its agent, at the time of the issuance of 
the policy, of existing facts, contrary to the terms and conditions of 
the policy, will estop the insurer from availing itself of a forfeiture 
because of those facts: Knowles vs. American Ins. Co.,66 Hun., 220; 
affirmed, 142 N. Y., 641. 

Nor do we accede to the proposition of the learned counsel for 
the respondent that a waiver resulted from the agent’s apparent 
oral recognition, after the loss had taken place, of the continued 
vitality of the policy with knowledge of the facts constituting the 
forfeiture. 
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Brody, a witness for the plaintiff, testified that on the day suc- 
ceeding tie fire Joerns, the defendant’s agent, admitted his knowl- 
edge of the fact of subsequent insurance, and stated that because 
of it he regarded the policy in suit as avoided. From the insured’s 
testimony, it appeared that, after his interview with Brody, Joerns 
directed the insured to cause the property insured to be examined, 
and his proofs of loss to be prepared; and that, acting upon such 
oral direction, he incurred expense in the examination of the prop- 
erty and the preparation of proofs. Of the facts thus in evidence 
the waiver is sought to be predicated. 


The policy in suit, however, further provided that “no officer, 
agent, or other representative of this company, shall have power to 
waive any provision or condition of this policy, except such as by 
the terms of this policy may be the subject of agreement indorsed 
hereon, or added hereto; and as to such provisions and conditions, no 
officer, agent, or representative shall have such power, or be deemed 
or held to have waived such provisions or conditions unless such 
waiver, if any, shall be written upon or attached hereto; nor shall 
any privilege or permission affecting the insurance under this policy 
exist or be claimed by the insured unless so written or attached.” 
Indisputably, in the case at bar the agent’s authonty was restricted 
to waiver in writing indorsed on, or attached to, the policy, and of 
this restriction the insured had, or must be presumed to have had, 
notice. 


In support of his proposition, the respondent’s counsel relies upon 
Pechner vs. Phoenix Ins. Co. (65 N. Y., 195), and Titus vs. Glens 
Falls Ins. Co. (81 N. Y., 410), cases whizh are to the effect, as 
claimed, that an agent may orally waive the forfeiture, notwith- 
standing that the policy requires the waiver to be in writing; but 
it should be observed that in both of the cases the court had refer- 
ence to the powers of an agent whose authority was general, or ap- 
parently general, and of whose restricted authority the insured did 
not have notice. Jn the case at bar, however, the agent’s authority 
was restricted as already stated. It is not distinguishable, there- 
fore, from the cases which are to the effect that no waiver can re- 
sult from the acts of an agent which are in excess of his authority, 
and where such lack of authority is known to the insured at the 
time: Hill vs. London Asse. Corp., 16 Daly, 120; Quinlan vs. P. W. 
Ins. Co., 185 N. Y., 356; Moore et al., as Extras, etc., vs. H. Ins. Co., 
141 N. Y., 219. 


Our conclusion from the foregoing is that the exceptions which 
were taken to the refusal of the trial court to dismiss the complaint, 
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and to its direction of a verdict for the plaintiff, present error, for 
which the judgment must be reversed. 

Judgments of the general and trial term of the court below re- 
versed, and new trial ordered, with costs to the appellant to abide 
the event. 

Judges Bookstaver and Pryor concur. 


MISCELLANY. 


Cases to which an insurance company is party, which are not actions on 
policies, but which relate to matters outside of insurance; as, jurisdiction, 
injunction, mandamus, the relations of statute laws to corporations, etc., 
where the principles and practice of insurance, as such, are not specifically 
involved ; and other cases of incidental interest to underwriters, or where 
for special reasons a full report has been ‘deemed unnecessary. These 
sketches are given merely as chapters of current information, and are not 
intended as digests, nor for citation. 


Increase or RiskK—StTeamM THRESHER. 


In the case of German Ins. Co. vs. Hart, decided in the Superior 
Court at Louisville, Ky., an opinion was filed November 21, 1894, in 
which it was held: First—The fact that insured property is described 
as devoted to a certain use or is in a given condition does not amount 
to a warranty that it should so continue, but is merely a representa- 
tion that it is so used or in such a condition at the time the applica- 
tion is made. Therefore, a change of use or condition unless for- 
bidden in the contract does not operate to invalidate the policy unless 
the change increases the risk. Second—Although a policy of fire 
insurance on a barn provided that it should be void if the hazard 
should “be increased in any way whatever except with the company’s 
consent and approval,” the placing and use of a steam thresher near 
the barn did not vitiate the policy, but was merely such a temporary 
use of the property in the course of the business of the assured as 
would, from its nature and surroundings at the time the policy was 
issued, have been anticipated by the contracting parties. And the 
fact that the use of the steam thresher near the barn caused the fire 
does not necessarily bring it within the prohibited clause. Third— 
The powers of the agent are prima facie co-extensive with the busi- 
ness intrusted to his care, and the knowledge of the agent is the knowl- 
edge of the principal. And this rule applies as well to soliciting 
agents of insurance companies as to the general agents. Therefore 
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the knowledge of the soliciting agent in this case that the insured in- 
tended to use the thresher near the barn was the knowledge of the 
company and the company is estopped to claim a forfeiture on ac- 
count of such use. 


Farture to Discrose Lien. 


In the case of Springfield F. & M. Ins. Co. vs. Phillips, decision 
filed in the Superior Court of Louisville, Ky., Nov. 21, 1894, it was 
held that the materiality of a lien is a question of law. Ifso small that 
it cannot possibly affect the interest in the house, it is immaterial; 
but where the house was not worth more than $5,250 and the land 
$3,750, a mortgage of over $2,500, with an insurance of $1,200, the 
lien will not be regarded as immaterial. Nor is testimony of the 
agent admissible that he would have insured the ‘property with 
knowledge of the facts. A misstatement regarding the house will 
defeat insurance on furniture specifically in the same contract. A 
policy provision against levy of execution or foreclosure begun, or 
any other change in title or possession, is not violated by a levy to 
enforce a mortgage lien where there is no change in possession, nor 
by a sale rendered abortive by failure of purchaser to execute bond. 





Moody vs. Insurance Company. 


SUPREME COURT OF OHIO. 


v8. 
INSURANCE COMPANY.* 


A policy of fire insurance which has been regularly issued, and has not ex- 
pired, or been canceled, must, in the absence of a showing to the con- 
trary, be treated as a valid and effective policy, upon which the assured 
is prima facie entitled to recover when the loss occurs and the requisite 
steps to establish it have been taken. 

The conditions precedent, performance of which the plaintiff is required to 
plead in an action on such a policy, include only those affirmative acts 
which are necessary in order to perfect his right of action on the policy; 
such as giving notice and making proof of the loss, furnishing the certificate 
of the magistrate when required by the policy, and, it may be, other acts, 
of like nature. Conditions which provide that the policy shall become 
void or inoperative, or the insurer relieved wholly or partially from lia- 
bility, upon the happening of some event, or doing, or omission to do, 
some act, are matters of defense, and to be available must be pleaded, 
and their breach alleged 

When the action is upon such a policy issued since the passage of the act of 
March 5, 1879, ‘‘to regulate contracts of insurance of buildings and 
structures’’ (Rev. St., §§ 3643, 3644), and there has been no intentional 
fraud on the part of the insured, an answer which alleges the breach of a 
condition that the insurer shall not be liable ‘‘ for loss or damage in or on 
vacant or unoccupied buildings, unless consent for such vacancy or non- 
occupancy be indorsed” on the policy, is insufficient unless it is also 
averred that the risk was thereby increased; and, if the allegations of the 
answer be put in issue, whether the building insured became vacant, or 
unoccupied, or the risk was increased, are questions for the jury, upon 
both of which the defendant has the burden of proof. 

To constitute occupancy of a building insured as a ‘‘ dwelling-house,’’ it is 
not essential that it be put to all the uses ordinarily made of a dwelling, 
or to some of those uses all of the time, or that the whole of it be employed 
in that use; nor will the building be considered as unoccupied upon its 
ceasing to be used as a family residence, where the household goods re- 
main ready for use, and it continues to be occupied by one or more mem- 
bers of the family, who have access to the eutire building for the purpose 
of caring for it, and who do care for it, and make some use of it as a place 
of abode. 


Statement of facts by Witt1ams, J. 


The original action was upon a policy of insurance, by the terms 
of which the defendant insured the plaintiff, to the amount of $500, 
against loss or damage by fire, on his dwelling-house in Ashtabula 
County, for the period of three years from the lst day of January, 
1887. The building was totally destroyed by fire on the 28th day 
of September, 1888. After alleging the issuing of the policy and 
the destruction of the property, the petition avers that the plaintiff 
duly performed all of the conditions of the policy on his part to be 


* Decision rendered, Nov. 16, 1894. Syllabus by the Court. 
VOL. XXIV.-6. 
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performed; that he gave the defendant due notice, and furnished 
proof of the loss, as required by the policy,—but that the defendant 
refused to pay the loss, for the amount of which the petition prays 
judgment. The answer denies that the plaintiff performed all of the 
conditions of the policy on his part to be performed, and pleads, for 
a second defense :— 

That it is one of the conditions of said policy that no liability shall exist 
thereunder for loss or damage in or on a vacant or unoccupied building, unless 
consent for such vacancy or unoccupancy be indorsed on said policy; and the 
defendant avers that the building described in its said policy issued to the 
plaintiff was vacant and unoccupied at the date of the fire which destroyed 
or injured the same, and no consent of this defendant for such nonoccupancy 
was indorsed on its said policy; that said vacancy and nonocecupancy had ex- 
isted for several months prior to the said fire, and by reason of the premises 
defendant’s said policy became inoperative and invalid. 

The allegations of the second defense were controverted by reply, 
and a jury was impaneled to try the issues. The plaintiff testified 
in his own behalf to the total destruction of the property by fire, 
the notice thereof to the defendant, and proof of the loss. On his 
cross-examination, counsel for the defendant sought to show that at 
the time of the fire the building was unoccupied. The plaintiff's 
counsel objected to that line of cross-examination, but his objection 
was overruled, and he excepted. _ The court further held that, under 
the issues, the burden was upon the plaintiff to prove that when the 
fire occurred the building was occupied. To that ruling the plain- 
tiff excepted. Upon the conclusion of the plaintiff’s evidence, coun- 
sel for the defendant moved the court to instruct the jury to return 
a verdict in its favor, because the evidence failed to show occupancy 
of the property when the loss occurred. The court sustained the 
motion, and instructed the jury accordingly. The evidence and 
stipulation of the policy on that subject will be referred to in the 
opinion. Judgment was rendered on the verdict so returned, and 
that judgment was affirmed by the circuit court; to reverse which, 
error is prosecuted here. 


Epwarp H. Frren and F. A. Smrra, for Plaintiff in Error. 
A. C. Wut, for Defendant in Error. 


Wuuiams, J. (after stating the facts.) 
1. The policy of insurance upon which the plaintiff sought to re- 
cover in the action below provides, among its many conditions, that 
“no liability shall exist under this policy for loss or damage in or on 
vacant or unoccupied buildings, unless consent for such vacancy or 
nonoccupancy be indorsed hereon.” The answer alleges that the 
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house insured by the policy was burned while it was unoccupied; 
and, though that allegation was denied, the court required the 
plaintiff to take the burden of proving that the building was occu- 
pied. That action ofthe court is assigned for error, and presents 
the first question for consideration. The court went upon the 
theory that the provision of the policy above quoted constitutes a 
condition precedent, the performance of which was put in issue by 
the denial of the averments of the petition. In an action on a pol- 
iey of fire insurance, the plaintiff may plead generally, as was done 
in this case, the due performance of all the conditions precedent on 
his part, and when the allegation is controverted the burden is un- 
doubtedly upon him to show such performance. But we do not 
understand the clause of the policy in question to be a condition of 
that kind. An unexpired policy of fire insurance, which has been 
regularly issued, and remains uncanceled, must, in the absence of a 
showing to the contrary, be regarded as a valid and effective policy, 
upon which the assured is prima facie entitled to recover when the 
loss occurs, and the steps necessary to establish it have been taken; 
and, hence, the conditions precedent in such a policy include only 
those affirmative acts on the part of the assured the performunce of 
which is necessary in order to perfect his right of action on the 
policy; such as giving notice and making proof of the loss, furnish- 
ing the certificate of a magistrate when requir2d by the terms of 
the policy, and, it may be, in some cases, other steps of a like nature. 
Those clauses usually contained in policies of insurance, which pro- 
vide that the policy shall become void, or its operation defeated or 
suspended, or the insurer relieved wholly or partially from liability, 
upon the happening of some event, or the doing or omission to do 
some act, are notin any proper sense conditions precedent. If they 
may be properly called conditions, they are conditions subsequent, 
and matters of defense, which, together with their breach, must be 
pleaded by the insurer, to be available as a means of defeating a 
recovery on the policy; and the burden of establishing the defense, 
if controverted, is, of course, upon the party pleading it. This pre- 
cise question has not heretofore received the consideration of this 
court, but it has been raised in other states under various clauses. 
of insurance policies. In the case of Lounsbury vs. Insurance Co. 
(8 Conn., 459), the question was presented in an action on a policy 
of fire insurance which provided “that the insurers would not be 
liable for loss or damage happening by means of any invasion, in- 
surrection, riot, or civil commotion, or of any military or usurped 
power; also that if the building insured should be used during the 
term of insurance for any occupation, or for the purpose of storing 
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therein any goods, denominated ‘hazardous’ or ‘extra hazardous’ 
in the conditions annexed to the policy (unless otherwise specially 
provided for), the policy should cease and have no effect.” It was 
held these were not conditions precedent to the plaintiffs right of 
recovery, but were matters of defense, to be taken advantage of by 
pleading. The court in that casesays: “All these conditions, if such 
they may be called, are inserted in the policy by way of proviso, 
and not at all as conditions precedent. They are introduced for 
the benefit of the defendants; and they must be taken advantage 
of, if at all, by pleading.” In Newman vs. Insurance Co., (17 Minn., 
123, Gil., 98), it is held that “under a stipulation in a policy that if 
the risk be increased by any means whatever within the control of 
the insured, the insurance shall be void, the assured is not to plead 
and prove affirmatively that it has not been thus increased; but, if it 
has, it is a matter of defense, to be alleged and proved by the de- 
fendant.” And in Daniels vs. Insurance Co. (12 Cush., 426), Chief 
Justice Shaw lays down the rule in general terms that if the in- 
surers rely “either upon the falsity of a representation, or the fail- 
ure to comply with an executory stipulation, it is upon them to 
prove it, and it is a question of fact for the jury in either aspect.” 
The following, among other cases, hold the same doctrine: Insur- 
ance Co. vs. Carpenter, 4 Wis., 32; Mueller vs. Insurance Co., 45 
Mo., 84; Manhattan Life Ins. Co. vs. P. J. Willis & Bro., 8 C. C. A. 
594; Insurance Co. vs. Crunk, 91 Tenn., 376; Spencer vs. Associa- 
tion (N. Y.); Insurance Co. vs. Sisk (Ind. App). Any other rule 
would be highly inconvenient, if not impracticable. The clause of 
the policy under which the defendant sought to be relieved from 
liability is but one of a great number of conditions, for the viola- 
tion of any of which the insurer might also claim to be relieved; 
and, if the issue raised by the denial that the plaintiff performed all 
the conditions precedent on his part imposed upon him the burden 
of proving there had been no violation of that particular clause, it 
also imposed upon him the burden of proving there was no breach 
of either of the other conditions, and, for want of such proof as to 
either, he must fail, although in fact neither was the subject of any 
real controversy. This would be an unreasonable requirement, not 
only operating as a hardship on the plaintiff, but in most cases un- 
necessarily prolonging the trial. Especially should the rule be as 
we have stated it under our code system of pleading, a prominent 
object of which was to so simplify the issues that the evidence 
might be confined to the real matter of dispute, thus expediting the 
trial of causes and facilitating the business of the’ courts. The 
vacancy, or wantjof occupancy, of a building, is as much an affirmative 
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fact as its occupancy, and as capable of proof; and the burden 
upon that subject, under the issues in this case, was, we think, upon 
the defendant. 

2. The court also erred in its direction to the jury, because, as we 
have seen, it was not incumbent upon the plaintiff to show the 
house was occupieg; the burden being upon the defendant to prove 
that it was vacant and unoccupied. Besides, the evidence before 
the jury fairly tended to prove occupancy of the building within the 
meaning of the policy. It showed that the plaintiff, who was the 
owner of the property, occupied the building as a dwelling-house 
when the policy was issued, and until the following March, when he 
rented it, and placed his tenant in possession, who continued therein 
until the next spring. It was then let to another tenant, who moved 
his household goods into it; and those used by his married daughter 
and son-in-law for housekeeping were also placed in the house. 
The goods were such as are generally used by a family for house- 
keeping. Members of both families occupied the house to a limited 
extent. They slept there occasionally, and did some work there, 
such as quilting. Some member of the family was there every day, 
sometimes only once, but often twice,a day, and the tenant and his fam- 
ily so used the property, had full control of it, and carefully watched 
and cared for it, up to the time it was burned, though they usually 
slept and took their meals in a house near by, which belonged to 
the tenant. What constitutes vacancy or nonoccupancy of a build- 
ing is a question of law; but whether a building is vacant or unoc- 
cupied, or not, within the meaning of the law, is a question of fact 
for the jury. To constitute occupancy of a dwelling-house, it is not 
essential that it be continuously used by a family. The family may 
be absent from it, for health, pleasure, business, or convenience, for 
reasonable periods, and the house will not, on that account, be ¢on- 
sidered as vacant or unoccupied. In the case of Insurance Co. vs. 
Kiernan (83 Ky., 468), it is held “that the condition in a policy on 
a house described ‘as occupied as a family residence,’ containing a 
condition that it shall became void if the house ‘shall become 
vacant or unoccupied,’ the words ‘occupied as a family residence’ 
must be regarded as but a representation as to the then use of the 
house, and the condition as but an undertaking by the insured that 
the house shall not be without an occupant during the time cov- 
ered by the policy; and the condition is not broken or violated, or 
the policy become void, ‘upon the house ceasing to be occupied as 
a family residence,’ it continuing to be occupied by one person, who 
had access to the entire building for the purpose of caring for it.” 
The same doctrine is declared in Richards on Insurance (section 56), 
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and in May on Insurance (section 247), where the authorities on the 
subject are cited. No rule is better settled than that such condi- 
tions in policies should receive a strict construction, and, when am- 
biguous, be construed most strongly against the insurer, for the reason 
that they are prepared by, and inserted for the benefit of, the insurer. 
The condition of the policy in the present case is net more specific or 
comprehensive in its requirements concerning the occupancy of the 
building insured than the one involved in the Kentucky case. It de- 
clares that no liability shall exist under the policy for loss or dam- 
age to an unoccupied building, but does not stipulate that the in- 
sured building shall be used as a dwelling, or require any particular 
mode of occupancy. Strictly construed, occupancy for any lawful 
purpose would satisfy the condition, and preserve the obligation of 
the policy. At all events, it was not essential that the building 
should be put to all the uses ordinarily made of a dwelling, or to 
some of those uses all of the time; nor that the whole house should 
be subjected to that use. Nor does it follow, as a matter of law, 
that a dwelling-house is be considered as unoccupied merely because 
it has ceased to be used as a family residence, where the household 
goods remain ready for use, and it continues to be occupied by one 
or more members of the family who have access to the entire build- 
ing for the purpose of caring for it, and who do care for it, and 
make some use of it as a place of abode. Again, we think the 
court erred in the instruction given the jury, for another reason. 
The policy was issued since the adoption of the act of March 5, 1879, 
“to regulate contracts of insurance of buildings and structures” 
(Rev. St., §§ 3643, 3644), which provides that “in the absence of 
any change increasing the risk without the consent of the insurer, 
and also of intentional fraud on the part of the insured, in case of 
total loss, the whole amount mentioned in the policy or renewal 
upon which the insurers receive a premium shall be paid, and in 
case of a partial loss the full amount of the partial loss shall be paid.” 
The statute, being in foree when the policy was issued, became a 
part of the contract of insurance, and controls its construction and 
operation. The condition of the policy in regard to the occupancy 
of the building is therefore so qualified by the statute that, in the 
absence of intentional fraud on the part of the insured, to make the 
change from occupancy to disuse or want of occupancy available as 
a defense, if must appear that the risk was thereby increased: In- 
surance Co. vs. Leslie, 47 Ohio St., 409. It is well settled that the 
risk is not necessarily or prima facie increased by the insured prop- 
erty becoming vacant or unoccupied: Biddle, Ins., § 654; May, Ins. 
247; Richards, Ins., p. 166; Insurance Co. vs. Hannawold, 37 Mich., 
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103; Becker vs. Insurance Co., 48 Mich., 610; Lockwood vs. Insur- 
ance Co., 47 Conn., 553. And therefore, when the insurer pleads 
such change as a defense to an action on the policy, the answer 
must allege that the risk was increased on account of it, unless the 
insured was guilty of fraud. No doubt the vacation or disuse of an 
insured building may in some cases materially increase the risk; in 
others 1t may not increase it any; and in some instances the circum- 
stances may be such that the risk is lessened. Whether it is in- 
creased or not, in any case, must depend upon the situation and 
surroundings of the building, the use which had been made of it, 
the care taken of it, and all the other circumstances, and is a ques- 
tion for the jury, when put in issue. The second defense in the 
answer in this case is defective, in that it fails to allege the risk was 
increased by the change resulting from the breach of the condition 
pleaded. It tendered no material issue. That defense being in- 
sufficient, and the plaintiff having given evidence of the performance 
of the conditions precedent on his part, he might probably have had 
the verdict; no claim being made that he had been guilty of any 
intentional fraud. For each of the errors pointed out, the judg- 
ment of the common pleas and of the circuit court will be reversed, 
and the cause remanded. Judgment accordingly. 


SUPREME COURT OF WASHINGTON. 


HART Et At. 
v8. 
NIAGARA FIRE INS. CO., or State or New York, Ev Au.* 


The policy provided that it should be void if the hazard were increased within 
the knowledge of insured without consent endorsed, or if the interest of 
insured was other than unconditional and sole ownership, or the building 
was on ground not owned in fee simple; also a paster provided that while 
the mill is idle or not in operation a watchman should be constantly on 
the premises day and night. The building was on leased school land not 
subject to sale. The policy also provided that no person unless author- 
ized in writing should be deemed the agent of the company. 

Held, That where no statement of facts as to title was called for prior to the is- 
suance of the policy, the company was estopped to deny information fur- 
nished to the solicitor who secured the insurance. 

Held, That the paster having no connection with the warranty clauses was 
only a representation whose violation did not work a forfeiture where the 
loss was not due to such violation. 


* Decision rendered, Oct, 23, 1894. 
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An instruction that the jury should be satisfied by a clear preponderance of 
proof, but that more than this is not required, a fair preponderance is all 
that is necessary, is not misleading. 


Crowtey, Suttivan & Grosscup, for Appellant. 
Sveti & Jounston, for Respondents Hart & Jewell. 
Parsons, Corett & Parsons, for Pacific National Bank. 


Dunpar, C. J. 

This action was brought in the Superior Court of Pierce County 
by the plaintiffs to recover from the defendant, the Niagara Fire In- 
surance Company the sum of $940, plaintiffs claiming that amount 
due them upon a policy of insurance issued by the defendant com- 
pany to George E. Hart, and assigned by him to the copartnership 
of Hart & Jewell, the property covered by the insurance being cer- 
tain mill property situated near the city of Tacoma. The interest 
of the Pacific National Bank as plaintiff in the suit arises by virtue 
of the chattel mortgage made by the copartnership firm of Hart & 
Jewell to secure the payment of $4,000 to the bank, the policy of in- 
surance providing that the loss should be paid to the plaintiff bank. 
There was also other insurance upon the property, placed in other 
companies, making the total insurance of the company $10,000. The 
policy of insurance was issued on the 17th day of October, 1892. 
On the 18th day of October, the interest of Hart was transferred to 
the copartnership firm of Hart & Jewell. The mill was burned on 
the 30th day of November, 1892, while the policy of insurance was 
in full force, if it had not been forfeited. Plaintiffs alleged their 
loss, $10,500; alleged due notice of the fire, and loss thereby, to the 
defendant company, in conformity with all the terms and conditions 
of the policy; alleged that they performed and carried out all the 
terms and conditions required of them in said policy of insurance; 
that proof of loss was furnished and received by the corporation; 
and that 60 days had elapsed since said proof was furnished, etc. 
Subsequent to the commencement of the action, Hiram Jewell, 
whose name appeared in the original action, upon motion, was dis- 
missed as one of the plaintiffs; whereupon plaintiff Hart and the 
plaintiff Pacific National Bank filed a supplemental complaint, mak- 
ing said Jewell a defendant. As this action of the court does not 
seem to affect the the questions in controversy, we will not further 
notice it. 

The policy was an ordinary insurance policy, and contained the 
usual terms and conditions of such policies. The particular provis- 
ions of the policy which the defendant claimed in its answer and on 
the trial of the cause to have been violated are as follows:— 
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(1) This entire policy, unless otherwise provided by agreement, indorsed 
hereon or added hereto, shall be void if the hazard be increased by any means 
within the knowledge of the insured, * * * orif the interest of the in- 
sured be other than unconditional and sole ownership, or if the subject of in- 
surance be a building on ground not owned by the insured in fee simple. (2) 
It is understood and agreed that, during such time said mill is idle or not in 
operation, a watchman shall be employed by the insured to be in and upon 
the premises constantly day and night. 

It eventuated that the mill insured was built on leased land, the 
same being school land, which was not subject to sale, but which 
had been leased by the respondents from the county commissioners 
of Pierce County. It is denied that the policy was issued by the 
company with knowledge of the location and situation of the prop- 
erty, except as the same was shown in the description in the policy 
itself; denied that they had any knowledge or information as to whether 
the plaintiffs, at the time of the fire, had an interest in the property 
described in the policy to an amount exceeding the aggregate of the 
amount of all sums mentioned in the complaint, or any other amount; 
denied that they had ever made a contract of insurance with the 
plaintiffs, or either of them, except upon the conditions and rules of 
the policy annexed to the complaint; denied that the mill was burned 
without any fault of the plaintiffs; that any sum whatever was due 
from them to the plaintiffs; and denied that the plaintiffs had per- 
formed all the conditions and requirements of the policy; affirma- 
tively averred the conditions of the policy mentioned above; and fur- 
ther averred that the fire by which the property mentioned in the 
complaint was destroyed was kindled, or cause to be kindled, by the 
plaintiff Hart, intentionally, for the unlawful purpose of thereby 
procuring from the defendant and his other insurers the indemnity 
by them stipulated to be paid under the terms and conditions of the 
several policies; alleged that one Joseph F. Smith was, at the time 
the policy was issued, the owner of an undivided one-half of the 
property insured, and continued to be such owner until November, 
1892. The reply averred that the person who received the applica- 
tion for the policy was, before said policy was issued, specifically and 
fully told, informed, and apprised of the fact, and fully knew that 
the property stood on ground owned and held by the state of Wash- 
ington as school land, ete., and that the policy was issued with the 
knowledge of such facts; and alleged that it was the fault, neglect, 
and wrongdoing of said defendant in drawing the said policy of in- 
surance that he did not state that the interest of said Hart was a 

‘leasehold interest. The other affirmative matters in the answer were 
denied by the reply. Upon this state of pleadings the case went to 
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trial. Judgment was rendered in favor of the a for the sum 
of $940.79, with interest and costs. 

There are three main propositions of law discussed in this case :— 

First. Did the court err in instructing the jury that the defendant 
company was estopped from denying the ownership of Hart in the 
ground on which the mill property insured was located, if, prior to 
the issuance of the policy, no questions were asked of Hart relating 
to the title of the ground, and no references were made by him as 
to the title? It is conceded by the appellant that, under the undis- 
puted testimony in this case, this instruction would be sustained by 
the rule announced by this court, in Mesterman vs. Insurance Co., 
(5 Wash., 524), and that Hansen would be considered the agent of 
the defendant company were it not for the fact that the policy con- 
tained a provision that 

In any matter relating to this insurance, no person, unless authorized in 
writing, shall be deemed the agent of this company; 
but that, by reason of the incorporation of this provision in the 
policy, Hansen became the agent of the insured, instead of the in- 
surer. If, as was said by the court in Mesterman vs. Insurance 
Co., supra, the better reason is in favor of the rule that an insurance 
company is estopped from asserting the invalidity of its policy at the 
time it was issued for the violation of any of the conditions of said 
policy, or the application therefor, if; at the time it was so issued, the 
fact of such violation was known to the company or its duly authorized 
agent, the respective rights of the parties ought not to be changed 
by any mere form of words which is placed in the policy, when the 
facts and the relations of the parties remain exactly the same. If, 
under the legal, well-established, and universally understood defini- 
tion of “agency,” the solicitor is in law and in fact the agent of the 
company, it should not be allowed to escape its responsibilities by a 
simple device of words which flatly contradict the true meaning of 
the contract. It is true enough that it is in no sense the duty of the 
courts to make contracts for parties, but it is equally true that it is 
their duty to prevent the evasion of honest responsibilities by 
the interjection into one-sided contracts of statements which, in a 
hidden manner, when technically construed, serve only 0 destroy 
the honestly intended and mutually understood conditions of the 
contract. If, in other words, the solicitor is actually the agent of the 
company, sent out by it to solicit business for it, receiving his in- 
structions from the company, receiving his pay from the company, 
using blank forms prescribed by the company, and liable to discharge 
by the company, it would be a travesty on the administration of jus- 
tice, which would shock the sense of every right-thinking person, to 
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allow a company to escape a just responsibility by interjecting a 
provision in a policy denying this patent fact; especially in a case of 
this kind, where there was no written application, which is the doc- 
ument to which the attention of the assured is especially called, the 
one which he signs, and the one for which he ought to be held most 
strictly accountable. Even when a written application is made, the 
courts have almost universally held that where the assured gave 
proper answers to the questions, and the agent who acted a@s the 
scrivener wrote them down falsely, the company could not on that 
account escape its liability in case of damage: See 2 Wood, Ins., p. 
837, and cases cited. What difference would it make in principle, 
in a case of that kind, to state in the policy that the agent should 
be considered the agent of the insured, instead of the insurer,—a 
technical statement, of which only a lawyer knows the meaning, and 
which is incorporated after all the negotiations are completed? This 
position is not only sound in reason and in morals, but is also well 
sustained by authority, although it must be regretfully admitted 
that there is some conflict of authority on this question. In dis- 
cussing the question, the court, in Kausal vs. Association (31 Minn., 
17), after stating the rule that the agents of insurance companies 
authorized to procure applications for insurance, and to forward 
them to the companies, must be deemed the agents of the compa- 
nies, among other things, says: “After the courts had gener- 
ally established this doctrine, many of the insurance companies, in 
order to obviate it, adopted the ingenious device of inserting a pro- 
vision in the policy that the application, by whomsoever made, 
whether by the agent of the company or any other person, shall be 
deemed the act of the insured, and not of the insurer. But, as has 
been well remarked by another court, ‘there is no magic in mere 
words to change the real into the unreal. A device of words cannot 
be imposed upon a court in place of an actuality of facts.’ If cor- 
porations are astute in contriving such provisions, courts will take 
care that they shall not be used as instruments of fraud or injustice. 
It would be a stretch of legal principles to hold that a person deal- 
ing with an agent, apparently clothed with authority to act for his 
principal in the matter in hand, could be affected by notice, given 
after the negotiations were completed, that the party with whom he 
had dealt should be deemed transformed from the agent of one party 
into the agent of the other. To be efficacious, such notice should 
be given before the negotiations are completed. The application 
precedes the policy, and the insured cannot be presumed to know 
that any such provision will be inserted in the latter. To hold that, 
by a stipulation unknown to the insured at the time he made the 
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application, and when he relied upon the fact that the agent was 
acting for the company, he could be held responsible for the mis- 
takes of such agent, would be to impose burdens upon the insured 
which he never anticipated. Hence we think that, if the agent was 
the agent of the company in the matter by making out and receiv- 
ing the application, he cannot be converted into the agent of the in- 
sured by merely calling him such in the policy subsequently issued. 
Neither can any mere form of words wipe out the fact that the in- 
sured truthfully informed the insurer, through its agent, of all mat- 
ters pertaining to the application at the time it was made. We are 
aware that in so holding we are placing ourselves in conflict with the 
views of some eminent courts. But the conclusion we have reached 
is not without authority to sustain it, and is, as we believe, sound in 
principle, and in accordance with public policy,”—citing Wood, Ins. 
§ 139; May, Ins., § 140; Insurance Co. vs. Ives, 56 Ill., 402; Gans. vs. 
Insurance Co., 43 Wis., 108; Insurance Co. vs. Cooper, 50 Pa. St., 
331. This case is cited by Wood on Insurance (volume 2, p. 838), 
and the same principle is announced in many other cases. 

Appellant’s second objection is, we think, also untenable. The 
instruction of the court on that head was as follows: “And if you 
further find from the evidence that, at the time of the loss, the in- 
terest of the plaintiff Hart and Hiram Jewell in the property insured 
was sole and unconditional ownership, excepting as to the interest of 
the Pacitic National Bank, then the defendant company is estopped 
from urging these differences, and the conditions of the policy with 
reference thereto would be immaterial.” It will be seen that, under 
the instruction of the court, the company could only be estopped in 
case the jury found that Hart and Jewell were the sole and uncon- 
ditional owners of the property insured, excepting the interest of 
the Pacific National Bank. If that were true, of course the com- 
pany would be estopped from urging the defense of nonownership; 
and the jury, under this instruction, could, and doubtless did, deter- 
mine the controversy between Hart and Smith in relation to the 
ownership of the property insured, and evidently found on that 
proposition in favor of Hart. 

The third contention is that the court erred in modifying the re- 
quest of the defendant to charge the jury that if they believed from 
the evidence that, if at any time during the existence of the policy, the 
insured failed to keep a watchman when the mill was not in opera- 
tion, plaintiffs could not recover, by adding, ‘‘ unless you further find 
from the evidence that said fire was not due to or the result of their 
failure to keep such watchman,” the provision in the policy being:— 
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It is understood and agreed that, during such time as said mill is idle or not 
in operation, a watchman shall be employed by the insured to be in and upon 
the premises constantly day and night. 

The contention of the appellant is that the terms of the policy 
constitute the measure of the insurer’s liability, and, in order to re- 
cover, the insured must show himself within these terms; in other 
words, that compliance of the insured with the terms of the contract 
is a condition precedent to the right to recover. The respondents 
seek to draw a distinction between a contract with an accompanying 
provision that, if a certain agreement is broken, it shall work a for- 
feiture of the contract, and an agreement without such provision, 
urging that in this instance, if it had been the intention of the par- 
ties to the contract that a breach of the agreement should work a 
forfeiture, they would have expressly said so in the contract. The 
investigation of this question has been somewhat perplexing, owing 
to the fact that the authorities cited are not exactly in point; and the 
adjudicated cases which we have been able to investigate on our own 
motion in but very few instances decide this identical point. Most 
of the cases cited by appellant are cases where representations have 
been made in the surveys or applications, and the question is dis- 
cussed whether such representations are continuing representations 
or promissory representations or warranties; but in most of them it 
appears that there was an express stipulation, either in the applica- 
tion or the policy, that the violation of the agreement should work 
a forfeiture. Thus, in Blumer vs. Insurance Co. (45 Wis., 622), in 
the written application for insurance of the mill agaiast fire, the ap- 
plicant, in answering the question whether the mill was ever left 
alone, and whether there was a watchman in it during the night, 
said: “ Not a regular watchman, but ome or two hands sleep in the 
mill.” By a stipulation in the same instrument, it was held that the 
statements were a full, true, and just exposition of all the facts and 
circumstances, and were offered asa basis of the insurance requested, 
and were made a special warranty; and the court held that, “in 
view of these stipulations, the answer above recited was an express 
warranty by the assured that one or two of his employes lodged in 
the mill each night, and was also a promissory and continuing under- 
taking which bound him to a substantial compliance with its terms 
during the life of the policy.” The case of Blumer vs. Insurance 
Co. (48 Wis., 535), was on the same state of facts. The question 
does not seem to be discussed at all in appellant’s third citation,— 
Rankin vs. Insurance Co., 89 Cal., 203. In that case the court sim- 
ply held that, under the undisputed testimony concerning the 
breach, it was error for the court to submit the question to the jury. 
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In Glendale Woolen Co. vs. Protection Ins. Co. (21 Conn., 19), one 
of the conditions of the policy was that the survey and description 
of the property should be deemed a part of the policy and a war- 
ranty, thus stipulating the existence of the fact under discussion in 
this case. In Sheldon vs. Insurance Co. (22 Conn., 235), the main 
point decided was that the reference to the survey in the policy con- 
ceded it to be an entire contract; but the court decided in that case 
that where one of the interrogatories was, “Is there a watchman in 
the mill during the night?” to which the answer was, “There is a 
watchman nights,” the answer was not a warranty, but a representa- 
tion material to the risk, to be substantially kept and performed. In 
Wilson vs. Insurance Co. (4 R. I, 159), the court was only constru- 
ing what the parties themselves had stipulated to be a warranty. 
This plainly appears from the language of the opinion, on page 170, 
where the court says: “Considering every answer in this application, 
as the parties have expressly made it, a warranty, we have not asked 
ourselves how material the answers in question may be to the risk, 
since that has been already determined by the parties for them- 
selves. They have made the truth of each and all of the answers in 
this application a condition precedent to the right of the assured to 
recover on this policy; and we have therefore confined ourselves to 
the humbler office of construing their language, instead of rising to 
the consideration of the materiality of the facts about which they 
have chosen to empioy it.” Thus, it will be seen that the question 
at issue here was there confessed, and the argument of the court was 
based on that confession. And so with most of the cases cited by 
appellant. While it does not always directly appear, in most of the 
cases it can be plainly inferred, that, either in the application or 
policy, there has been a positive assertion of a warranty. The cita- 
tions made by appellant, in its reply brief, from Wood on Insurance, 
seem to be in point so far as many of the statements made by the 
author are concerned; but, when the cases upon which the author 
bases the statement made in the text are traced out, they are nearly 
all found to contain a stipulation that the policy should be void if 
the conditions stipulated are not true, or are not maintained, as the 
case may be. It must be admitted, however, that some few of the 
cases seem to maintain appellant’s position, notably Ripley vs. In- 
surance Co., 30 N. Y., 136, and First Nat. Bank of Ballston Spa vs. 
Insurance Co. of North America, 50 N. Y., 45. It does not appear 
from an investigation of those cases that any substantial warranties 
were made, and the definition by Wood of a “ promissory warranty,” 
cited in appellant’s reply brief, is based upon these two cases, which 
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are cited by that authority. There are also some cases which sus- 
tain respondents’ contention, although, as we have said before, this 
identical question has been seldom adjudicated. 

It will be observed that in the main body of the policy in the case 
at bar there is no agreement concerning a watchman. That-provis- 
ion appears on a small slip of paper pasted on the face of the policy. 
It does not appear with, and has no logical connection with, or re- 
lation to, the warranties expressed in the policy. It is especially 
stipulated that, if any of the conditions provided for between lines 
7 and 30 are violated, the policy shall be deemed void. With line 
31 the policy begins to recite regulations and conditions innumer- 
able, closing with line 112; but in none of the conditions mentioned 
after line 30 is there a provision for a forfeiture, although some of 
them are probably as important as the condition concerning the 
watchman. Where, then, in the body of the policy, does this de- 
tached condition regarding the watchman logically belong? What 
more ground have we to conclude that it was the intention that it 
shou!d be located above line 30 than that it should be located after 
line 30, or than after line 112, which is the last line of the policy ? 
If it had been regularly incorporated in the policy anywhere after 
line 30, it could not possibly be construed that it was intended to be 
one of the things warranted, for the things warranted have been 
classified and specially mentioned; and, under the rule of “expressio 
unius est exclusio alterius,” it could not be construed to be a war- 
ranty. It is a stronger case than if it stood alone for construction, 
for the presumption is in harmony with the maxim above expressed. 
If it had been the intention to make it a warranty, it would have 
been mentioned with the other warranties. 

Again, the rule is universal that statements contained in the ap- 
plication will not be construed to be warranties if elsewhere in the 
contract there can be found reason to suppose that such was not the 
clear understanding of the parties. Forfeitures are not favored by 
the law, and constructive warranties which warrant a forfeiture are 
most strongly construed against the party for whose interest they 
are inserted in a contract. This rule is laid down by May on Insur- 
ance, and in fact by al] the other authorities. The court will hold 
a stipulation, whether contained in the policy or the application, to 
be a representation, rather than a warranty, when there is room 
for doubt or ambiguity of language or otherwise. It is true there 
is no ambiguity of language here, so far as the condition to be per- 
formed is concerned; but there is ambiguity of arrangement, which 
leads to grave doubts whether it was the intention to make the per- 
formance of the condition a condition precedent to the right of 
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recovery; and, whenever such a doubt is raised,it must, according to 
all authority, be resolved in favor of the assured, and the existence 
of a provision for a forfeiture cannot be established by inference or 
conjecture. And this is right, and in perfect consonance with the 
construction of the contract generally. In an ordinary contract no 
damages can be recovered by reason of a breach if the breach does 
not result in damage. In this case, if the rule contended for by ap- 
pellant should prevail, if the respondents had failed or neglected to 
keep a watchman for one day, and the mill had not burned for a 
month afterwards, and it positively appeared that the fire was in no 
way attributable to such neglect or breach, the company could es- 
cape its liability by reason of a breach which was entirely immaterial, 
and which in no way contributed to the damage. This would be a 
hard and unjust condition; and while it may be true that the insur- 
ance company would have a right to make a contract to this effect, 
and, if such contract were made, that it would be the duty of the 
court to enforce it, regardless of its hard conditions, yet, as we have 
before said, it is the duty of the court to see that such contract has 
actually been made, and it must be established by clear and convinc- 
ing testimony. In other words, it must appear from the whole 
contract, considering both the language and its arrangement, that 
such was the intention. As is said by May, Insurance (volume 1, § 
164): “ They are not necessarily warranties because they appear on 
the face of the policy. In order to have the force of a warranty, the 
statement must, indeed, constitute a part of the contract; but it by 
no means follows that every statement which constitutes a part of 
the contract is therefore a warranty. Whether they are so or not 
will depend upon the form of expression used, the apparent purpose 
of the insertion, and sometimes upon the connection or relation to 
other parts of the instrument.” In Goddard vs. Insurance Co. (67 
Tex., 69), the following clause appeared on a piece of paper differ- 
ent from that on which the policy of insurance to which it was at- 
tached was printed, and was attached by mucilage to a blank space 
on the face of the policy: “It is understood and agreed that the 
assured shall keep a set of books, showing a record of his or their 
business, including all purchases and sales, both for cash and on 
credit, as well as a copy of his or their last inventory, warranted to 
be kept in an iron safe at night.” The court in that case said that 
“the place on the policy where the clause was thus posted was in 
the midst of a sentence on the face of the policy, with which it had no 
proper connection, and which purported to contain the promises en- 
tered into by the insurance company, and not those made by the in- 
sured. The existence of the clause was not known to the insured. 
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In a suit upon the policy, in which it appeared that the stipulations 
regarding the iron safe were not observed, there being no evidence 
of fraud committed by the insured, or of resulting injury to the in- 
surer from a failure to keep the safe, it was held: (1) That the clause: 
could, at most, be regarded as a representation, and not as a clause: 
of warranty. (2) The method of attaching the clause to the policy 
precluded it from being invested with any higher dignity than a 
mere representation. (3) Words purporting to be a condition on 
which a policy is issued must be set forth in such a place and in 
such a manner in the policy as to leave no doubt that they were so 
intended, and words inserted promiscuously therein, having no 
connection with the other conditions of the policy, although the 
word ‘ condition’ is used, will not be treated as a condition of the 
policy,—citing Kingsley vs. Insurance Co., 8 Cush., 393.” It will 
thus be seen that the case above cited was identical with the case at 
bar. The case of Au Sable Lumber Co. vs. Detroit Manufacturers’ 
Mut. Fire Ins. Co. (Mich.) also sustains the contention of respondents. 

The appellant insists that the argument that a party who makes a 
contract containing a continuing promise to do a particular thing 
can with impunity violate the promise because the contract does not 
contain a clause expressly stating that a failure to keep the promise 
shall render the contract void is too absurd to merit discussion. 
This would be true if any such an argument were made, but the 
criticism made by appellant would apply to the breach of any con- 
tract. Of course, if a party violates his contract, he does it at his 
peril, and is liable for any damages which may flow from it; but the 
contention of the respondents simply is that he should not be liable 
for damages which did not flow from it. As this is a’ new question 
in this state, we feel justified, under the authorities, in deciding it 
in consonance with our views of right, and therefore hold that no 
error was committed by the court in the instruction complained of, 
as the instruction placed the burden upon the plaintiff to show that 
the breach did not contribute to the loss. 

Appellant also urges that the court erred in instructing the jury 
as asked by plaintiffs’ request No. 1, the error of the court consist- 
ing in the use of the word “clear.” The court instructed the jury 
as follows: “The burden of proof is on the defendant, but, before 
you can so find, you should be satisfied by a clear preponderance of 
proof that he did so burn said buildings.” Had this instruction been 
all the instruction given to the jury on this subject, there might be 
some ground for the apprehension of the appellant that the jury 
would conclude that the court was invoking the rule in a criminal 


case that this fact would have to be established beyond a reasonable 
Vou. XXIV.—7. 
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doubt. Even if we consider that the court had erred in this instruc- 
tion, the instructions asked for by the defendants which were given 
by the court, it seems to us, place the question of the sufficiency of 
the proof in as strong a light before the jury as the instruction given 
by the court which is complained of by the defendants. The sev- 
enth instruction asked by the defendants was as follows: “ In order 
to show fraud, or show a fraudulent act by proof, the proof of the 
facts and circumstances must be such as will convince the mind of 
an ordinarily prudent person that the party charged is guilty of such 
charge; and the facts and circumstances must be such as not to be 
susceptible of any natural or reasonable explanation consistent 
with the honesty and integrity of the person charged therewith in 
respect to the matters in issue.” Instruction No. 8, asked by the 
defendant, was as follows: “ This is a civil action, and it is not re- 
quired in a civil action to establish the facts beyond a reasonable 
doubt, as in a criminal case, but a fair preponderance of proof is all 
that is required on the part of the one who attempts to establish any 
given condition of affairs.” Thus, as we have said above, putting 
the construction on instruction No. 8 as qualified by No. 7, asked by 
the defendants, there is certainly no room for them to raise objec- 
tions to the instruction actually given by the court. But without 
considering the action of the defendants and the instructions asked 
by them, when we take into consideration the whole of the instruc- 
tion on this point, which was as follows: “ This is a civil action, and 
it is not required in a civil action to establish the facts beyond a 
reasonable doubt, as in a criminal case, but a fair preponderance of 
proof is all that is required on the part of one who attempts to es- 
tablish any given condition of affairs,’—and the further charge that, 
“as to the defense that George E Hart burned, or caused to be 
burned, the buildings in question, that the burden of proof is upon 
the defendant, and that, before you can so find, you should be satis- 
fied by a clear preponderance of the evidence that he burned his 
buildings, or caused them to be burned,” we think the idea is re- 
moved that the jury in any way got the impression that any greater 
amount of proof should be required than that required in a civil 
action. The court had already.told them that it was not required in 
a civil action that the facts should be established beyond a reason- 
able doubt, as in a criminal case, and had also informed them that 
the burden of proof was upon the defendant. It seems to us that, 
in connection with the instruction given above, the phrase “ clear 
preponderance of the evidence ” amounts to nothing more than a 
preponderance of evidence, or a distinct preponderance of evidence, 
which would, of course, be necessary to a verdict, as it must be a 
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distinct preponderance before the preponderance can be ascertained. 
Construing the instructions together, we think the jury was not mis- 
led by the instruction. 

The claims that errors were committed on the part of the court in 
the admission of certain testimony we do not think are substanti- 
ated by the record. So far as the further contentioned is concerned, 
—that the verdict of the jury was contrary to the evidence,—we 
thitik there was sufficient testimony on all the points controverted, 
including the question of the watchman, to sustain the verdict. 

The judgment will therefore be affirmed. 

Anders and Stiles, JJ., concur. 


SUPREME COURT OF ILLINOIS. 


THE PEOPLE, ETC., EX REL. 
vs. 


FIDELITY & CASUALTY CO.* 


The appellee company was incorporated and organized in the year 1875 in 
the state of New York, under the provisions of chapter 463 of the laws of 
1853, of that state and the amendments thereto, and was authorized to do 
a fidelity business, life accident business, an employer’s liability 
business, a steam-boiler business and a plate-glass business. It complied 
with the requirements of the insurance laws of New York and has been 
duly licensed for years to do several kinds of insurance business in New 
York. Section 1 of the above law of New York was amended in 1879, so 
that the company organized for the purposes named in one department 
should not undertake any business mentioned in another department. 


Our statutes do not in express terms prohibit a company from doing more 
than one kind of insurance. The rule is that where there is no positive, 
prohibitive statute, the presumption under the law of comity that pre- 
vails in the states of the Union is, that the state permits a corporation 
organized in this state to do any act authorized by its charter or the law 
under which it is enacted, except when it is manifest that such act is ob- 
noxious to the policy of the law of this state. 

The title of the act in question is: ‘‘An act to compel all insurance compa- 
nies of other states and countries doing any kind of insurance business in 
this state, other than life, to comply with the general fire and marine in- 
surance laws of this state, and to require deposits of plate-glass, accident 
and steam-boiler insurance companies.’”’ This would indicate that it is 
the legislative intention that the act should apply to all insurance com- 
panies of other states doing any kind of insurance business other than 
life that would comply with the requirements of our statute. 

The appellee company, having a paid-up capital as large as that required by 
any of said statutes, is entitled to come into this state and transact its 
business in any of the lines of insurance that it is authorized to do busi- 
ness in and by the law under which it was incorporated. 


* Opinion filed at Ottawa, Oct. 29, 1894. From Chicago Legal News. 
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Joun M. Nienaus, state’s attorney, Joun S. Stevens and Joun N, 
Jewett, for Appellant. 
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Opinion by Baker, J. 

Some sixteen days after the commencement of the term and a 
week or more after this cause had been submitted to the court for 
decision upon the merits, a motion to dismiss the appeal was en- 
tered therein, and seventeen reasons assigned and elaborately 
argued in a printed brief, as the grounds of such motion. That 
motion was reserved until the final disposition of the case. In dis- 
posing of it we no not deem it expedient to pass in detail upon the 
several grounds urged for the proposed action of the court. It is 
sufficient to say that some of the grounds insisted upon are not 
based on the record, and some are trivial; that some have no sub- 
stantial merit, and some were not suggested in apt time, so as to 
afford opportunity foramendment. The motion to dismiss is denied. 

The proceeding at bar is an information in the nature of a quo 
warranto filed by leave of the Peoria Circuit Court, by the state’s 
attorney of Peoria County, on the relation of John S. Stevens. Its 
object is to test the right of appellee, The Fidelity & Casualty 
Company of New York, to exercise in this state the franchise of 
doing a life accident insurance - business, a steam-boiler business, 
a plate-gless insurance business, an employer’s liability insurance 
business and a fidelity insurance business. In the court below, 
appellee filed a plea or answer to the information. A demurrer to 
said plea or answer was overruled, and thereupon the plaintiffs 
abided by their demurrer, and a judgment was rendered that the 
plaintiffs take nothing by their writ, and against the relator for costs. 

The appellee company was incorporated and organized in the 
year 1875, in the state of New York, under the provisions of chapter 
463, of the laws of 1853, of that state, and the amendments thereto, 
and was authorized to do a fidelity business, a life accident business, 
an employer’s liability business, a steam-boiler business and a plate- 
glass business. It has complied with all the requirements of the in- 
surance laws of the state of New York and is and for many years had 
been duly licensed to do several kinds of insurance business in that 
state. Ithas a paid-up capital of $250,000, and in addition thereto, a 
reinsurance reserve fund of $881,985.17, being 50 per cent of the gross 
premium in each of the branches of business done by said com- 
pany, and a net surplus over and above all liabilities, including total 
unearned premiums of $78,602.48; and it has on deposit with fhe 
superintendent of insurance of the state of New York securities of 





1895.] The People, etc., ex rel. vs. Fidelity & Casualty Co. 101 


the kind required by the laws of that state, duly assigned to said 
officer in trust, for the benefit of all its policyholders in each branch 
of its said business, in the sum of the market value of $200,000, 
which securities so assigned are now held by said superintendent of 
insurance in trust for the policyholders of the company. 

In 1879, said chapter 463, of the laws of 1853, was amended: See 
chapter 485, of the laws of New York, 1879. Section 1 of said 
chapter 463 was amended so as to read as follows:— 


Section 1. Any number of persons, not less than thirteen in number, may 
be associated and form an incorporation or company for any of the purposes 
specified in either of the following departments. 

First Department: To make insurance upon the lives of persons and every 
insurance pertaining thereto or connected therewith, and to grant, purchase 
and dispose of annuities. 

Second Department: To make any of the following kinds of insurance:— 

1st. Upon the health of persons. 

2d. Against injury, disability or death of persons resulting from traveling 
or general accidents by land or water. 

3d. Guarantying the fidelity of persons holding places of public or private 
trust. 

4th. Upon the lives of horses, cattle and other live stock. 

5th. Upon plate glass against breakage. 

6th. Upon steam boilers against explosion, and against loss or damage to 
life or property resulting therefrom. 

7th. Again loss by burglary or theft or both. 


And section 2 was amended so as to read as follows:— 


Section 2. No company organized under this act for the purposes named in 
the first department shall undertake either of the risks mentioned in the 
second department, and no company organized under this act for either of the 
purposes in the second department shall undertake any business mentioned in 
the first department; nor shall any company hereafter organized undertake 
ordo more than one of the several kinds of insurance mentioned in said second 
department, and no company organized under this act shall undertake any busi- 
ness or risk, except as herein provided; provided that nothing herein contained 
shall affect the business of any company heretofore duly organized under the 
second department of this act. 


Thereafter, the auditor of public accounts of the state of Illinois 
executed and delivered to the appellee company a license and cer- 
tificate, authorizing it to do business in its several lines of insurance 
in the state of Illinois during the year 1880; and in each and every 
year since that time said auditor has issued to said company a like 
license and authority. When the company first procured a license 
to transact insurance business in this state, it in all things complied 
with the requirements of the insurance laws of this state in regard 
to foreign insurance companies doing business in this state, unless 
it be in respect to the matters which are at issue in this suit, and 
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which are hereinafter stated. And annually since, and up to and 
including the present time, the company has filed its statements, 
paid its taxes, and in all things (unless it be as is above excepted) 
complied with all the requirements of the insurance laws of Illinois, 
relating to the insurance companies organized under the laws of 
other states and doing business in this state. 

We may here briefly refer to some of the provisions of our statute 
law that seemed to have a bearing upon the questions at issue in the 
case at bar. It is provided in section 6 of an act to incorporate and 
govern fire, marine and inland navigation insurance companies doing 
business in the state of Illinois, approved March 11, 1869 (Laws 
1869, p. 209), that no joint stock company shall be incorporated 
under said act in the city of Chicago, nor shall any company incor- 
porated under the act establish any agency for the transaction of 
business in said city with a smaller capital than $150,000, actually 
paid in in cash, nor in any other county in the state with a smaller 
capital than $100,000 actually paid in in cash. And it is provided 
in section 22 of said act, that it shall not be lawful for any insurance 
company incorporated by or organized under the laws of any other 
state of the United States, or any foreign government, for any of the 
purposes specified in the act, to take risks or transact any business 
of insurance in this state unless possessed of the amount of actual 
capital required of similar companies formed under the provisions 
of the act; and that any company incorporated by or organized 
under any foreign government should, in addition, deposit with the 
auditor of public accounts for the benefit and security of poliey- 
holders residing in the United States, a sum not less than $200,000 
in certain specified stocks, or in certain specified bonds and mort- 
gages. And afterward, by section 1; of an act approved and in 
force March 19, 1872 (Laws 1871-2, p. 503), it is provided that when 
any fire or fire and marine insurance company organized under the 
laws of any foreign government should file with the auditor of 
public accounts a certificate of the insurance department of any 
other state, stating that a deposit of $200,000, or the equivalent of 
that amount, for the protection of policyholders in the United 
States, had been made by said company, in that state, in accord- 
ance with the existing laws thereof, said company should not be 
required to make a deposit in this state, so long as said deposit 
should remain intact with the superintendent of the insurance 
department or treasurer of that state. 


By an act in force July 1, 1879 (Laws 1879, p. 180), it is provided 
as follows:— 
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That every insurance company or association incorporated by or organized 
under the laws of any other state or any foreign government must comply 
with the requirements of the general insurance laws of this state governing 
fire, marine and inland navigation insurance companies doing business in the 
state of Illinois, before it shall be lawful for such company or association to 
take risks or transact any kind of insurance business in this state other than 
that of life insurance, and such companies or associations, and all persons 
acting as agents thereof, shall be subject to the same penalties prescribed 
therein for violation of any of the provisions thereof. 

Provided, that no plate-glass, accident or steam-boiler insurance company 
shall be required to have a larger capital than $100,000 actually paid up; 
nor shall any such company be authorized to transact business in this state 
without having previously deposited with the state treasurer of this state or 
with the agent or financial officer, or commissioner of insurance of the state 
where such company is organized, securities duly assigned to such officers in 
trust for the benefit of all its policyholders, the market value of which shall, 
at all times, be equal to $100,000; said deposit shall consist ef such like securi- 
ties as fire-insurance companies are by the general insurance laws of this 
state authorized to invest in. 

By an act in force July 1, 1887 (Laws 1887. p. 143), it is provided 
that any company with a paid-up capital of not less than $250,000, 
incorporated and organized under the laws.of this or any other 
state of the United States, for the purpose of transacting business, 
as surety, on obligations of persons or corporations, and which bas 
complied with all the requirements of the law regulating the admis- 
sion of insurance companies to transact business in this state, may 
transact such surety business in this state. 

By an act in force July 1, 1889 (Laws 1889, p. 169), provision is 
made for the incorporation and government, in this state, of acci- 
dent life insurance companies. By section 1 of the act, such com- 
panies are authorized to insure persons against loss-of life or per- 
sonal injury resulting from accident. By section 2 it is required 
that the capital stock of such a company shall be at least $200,000, 
fully paid up in cash. It is provided in section 4 that such com- 
pany shall deposit with the auditor of public accounts at least 
$100,000, in specified stocks, estimated at their market value, or in 
mortgages being first liens, etc. Section 7 provides that any com- 
pany organized under the act shall form a reinsurance reserve, 
which shall be 50 per cent of the gross premiums of all outstanding 
policies. And section 8 is as follows:— 


8. Itshall not be lawful for any company, association, individual or indi- 
viduals organized or doing business under the laws of this state, or of any 
other state government, to transact the business of accident life insurance in 
this state, or to aid in the transaction of the same unless such company, asso- 
ciation, individual or individuals has or have conformed to such other state, 
or in this state, with the same requirements in regard to capital and reserve 
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that are imposed by sections four (4) and seven (7) of this act upon compa- 
nies in this state. 

It is to be noted that the capital stock of the Fidelity & Casualty 
Company of New York, appellee herein, is paid up in full, and is 
$250,000, which is $50,000 more than the capital stock required for 
doing an accident life-insurance business in this state, and $150,000 
more than the amount of capital stock required for doing either a 
plate-glass insurance business or a steam-boiler insurance business, 
and the same amount of capital stock that is required for doing a 
fidelity insurance or surety business. An employer's liability insur- 
ance business, as we understand it, is a species of guaranty insur- 
ance (9 Am. & Eng. Ency. of Law, p. 65), and falls within the cate- 
gory of “any kind of insurance business in this state other that life 
insurance,” that is mentioned in the act of May 31, 1879, quoted 
ante, and as we interpret that act requires a capital of $150,000, if it 
transact business in the city of Chicago, and a capital of $100,000 if 
it does business only elsewhere in this state. In either event, 
the actual paid-up capital stock of appellee is far in excess of 
that required for transacting such employer’s liability insurance 
business in this state. 

It is also to be noted that the company has on deposit with the 
superintendent of insurance in the state of New York securities in 
the sum of the market value of $200,000, which is an amount and 
value of deposit that is manifestly equal to, if not largely in excess 
of, the amount of deposit required to be made in order to transact 
an insurance business in this state of any of the kinds that are done 
by appellee. 

And it is further to be noted that it has a reinsurance reserve 
fund equal to that required by our statute for doing a life accident 
insurance business. 

Ii seems to be one of the contentions of appellant that since a 
company cannot be organized under the laws of this state to do the 
different classes of insurance business done by appellee, that there 
fore there is an implied prohibition that forbids the transacting of 
a multiform insurance business by one and the same company 
within the limits of the state; in other words, that the doing of such 
multiform insurance business is in violation of the spirit of its laws. 

We are not satisfied of the soundness of this position. It is ad- 
mitted that our statutes do not in express terms prohibit a company 
from doing more than one kind of insurance. The rule is that 
where there is no positive prohibitive statute, the presumption 
under the law of comity that prevails between the states of the 
Union is that the state permits a corporation organized in a sister 
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state to do any act authorized by its charter or the law under 
which it is enacted, except when it is manifest that such act is ob- 
noxious to the policy of the law of this state. In Stevens vs. Pratt 
(101 Tll., 206), it was held by this court that mere absence of legis- 
lation authorizing the formation of a particular class or kind of cor- 
porations does not show that it is against public policy to create 
such corporations, but that such public policy must be expressed in 
some affirmative way. In Cowell vs. Spring Company (100 U. S. 55), 
the Supreme Court of the United States said: “Ifthe policy of the 
state or territory does not permit the business of the foreign cor- 
poration in its limits, or allow the corporation to acquire or hold 
real property, it must be expressed in some affirmative way; it 
cannot be inferred from the fact that its legislature has made no 
provision for the formation of similar corporations or allows cor- 
porations to be formed only by general laws. Telegraph companies 
did business in several states before their legislatures had created 
or authorized the creation of similar corporations; and numerous 
corporations existing by special charter in one state are now en- 
gaged without question in business in states where the creation of 
corporations by special enactment is forbidden.” And see also 
Christian Union vs. Yount, 101 U. S., 356. 

But the principal ground of contention urged by counsel for 
appellant is formulated by them, thus: The laws of the state of 
Illinois which establish the public policy of the state upon the sub- 
ject imperatively demand that foreign and domestic companies 
organized for the doing of an insurance business in each of the 
different lines or classes of insurance shall have a specified paid-up 
capital and a specified and definite amount of deposit applicable to 
the class of insurance for which its obligations by policy or other- 
wise are given. This is a prerequisite to the right of any company, 
either foreign or domestic, to write policies of insurance or other 
obligations in the nature of insurance, for the people of this state. 
The appellee, according to its own admissions, has not conformed 
to and does not comply with these requirements of the positive law, 
which fixes the public policy of the state in that respect. It is, 
therefore, transacting business in this state ofa multiform character 
in violation of the laws of the state and in defiance of its public 
policy, and the license from the auditor does not protect it.” It 
seems to us that this argument is fallacious; and that the fallacies 
are contained in the premises from which the conclusions are 
deduced. 

Let us turn again to the act of May 31,1879. It is therein 
provided as follows:— 
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That every insurance company or association incorporated by or organized 
under the laws of any other state or any foreign government must comply 
with the requirements of the general insurance laws of this state governing 
fire, marine, and inland navigation companies doing business in the state of 
Illinois, before it shall be lawful for such company or association to take risks 
or transact any kind of insurance business in this state other than that of 
life insurance. 

What insurance companies are authorized by this act to do busi- 
ness in this state? We can best answer that question and almost 
in the very words of the statute, by a transposition of the clauses 
contained in that portion of the act that we have quoted. It shall 
be lawful for every insurance company or association incorporated 
by or organized under the laws of any other state or any foreign ° 
government to take risks or transact any kind of insurance business 
in this state other than that of life insurance, upon complying with 
the requirements of the general insurance laws of this state govern- 
ing fire, marine and inland navigation insurance companies doing 
business in the state of Illinois. Ex vi termini, every insurance 
company incorporated by or organized under the laws of any other 
state is within the purview of the privilege and license conditionally 
given by this statute. Insurance companies organized under the 
laws of the state of New York are within the scope and meaning of 
the statute; and so are insurance companies organized under said 
laws that are vested with authority to do a multiform insurance 
business. It cannot be said that the act did not contemplate multi- 
form insurance companiés, for the appellee corporation was organ- 
ized four years prior to its enactment, and besides that, the very act 
in question makes special reference to the statute in regard to fire, . 
marine and inland navigation insurance companies, and that statute 
made express provision for insurance companies authorized to do a 
multiform insurance business. In fact the only class of insurance 
companies that does not seem to be within the intention of the act 
is the class known as life-insurance companies, and that class is ex- 
pressly excluded by one of the clauses of the act. 

It is a rule of the law that the title of an act, though itself no part 
of the act, is not to be wholly disregarded in construing such act, 
and the reason of the rule is, that the object of the legislature is 
often avowed in the title, as well as in the preamble: Perry County 
vs. Jefferson County, 94 Ill., 214; Cruse vs. Aden, 127 id., 231. The 
title of the act in question is:— 

An act to compel all insurance companies of other states and countries, 
doing any kind of insurance business in this state other than life, to comply 


with the general fire and marine insurance laws of this state, and to require 
deposits of plate-glass, accident and steam-boiler insurance companies. 
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This would indicate that it was the legislative intention that the 
act should apply to all insurance companies of other states, doing 
any kind of insurance business other than life, that would comply 
with the requirements of our statutes. 

What class or classes of insurance business may a company of 
another state licensed to do business in this state lawfully transact 
therein under said act? In the words of the act: “It shall be 
lawful for such company or association to take risks or transact any 
kind of insurance business in this state other than that of life 
insurance.” The expression “any kind of insurance” will apply to 
all kinds of insurance, the only implied limitation being that the 
insurance business transacted shall be such as is authorized by the 
charter of the company, or the articles of incorporation and law 
under which it is organized. 

Under our insurance statutes, as we understand them, the paid- 
up capital of an insurance company, and the amount of its deposit, 
are not necessarily applicable alone, to obligations growing out of 
one class or branch of insurance, and that only. The language 
used in regard to the deposit required by the act of 1869 (Sec. 22) 
is, “for the benefit and security of policyholders residing in the 
United States.” That used in respect to the deposit mentioned in 
the act ef 1872 (Sec. 1) is, “for the protection of the policyholders 
in the United States.” That used with refereuce to the deposit 
demanded by the act of 1879 is, “in trust for the benefit of all its 
policyholders.” And the language employed in section 16 of the 
act of 1889, shows conclusively that the deposit required of the 
company by that act is for the security and benefit of “all of its 
policies.” The obligation assumed by an insurance company in the 
policies issued by it are not always limited to one particular line or 
class of insurance. For example, under the act of 1869, as it was 
originally enacted, a company might have been incorporated to 
insure not only against loss or damage by fire, but also to-insure 
against the risks of inland navigation and transportation; and under 
said act as amended in 1879 and 1881, a company may now be 
organized to insure against loss or damage by fire, lightning and 
tornadoes, or either or any of said causes, and also to insure against 
the risks of inland navigation and trausportation: See 1S. & C. 
Stat., Ch. 73, p. 1310. 

The capital stock of an insurance company, like that of any other 
incorporated company, is a trust fund. But it isa trust fund for 
the payment of all the debts and legal liabilities of the company, 
and not a trust fund simply, or even primarily, for the payment of 
obligations growing out of contracts of insurance. It is otherwise 
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in respect to the deposits demanded by our statutes. They are 
trust funds for the benefit of the policyholders of the insurance com- 
pany, and for the benefit of all the policyholders alike, regardless 
of class lines. 

The effect of the act of May 31, 1879, was to place restrictions 
upon all insurance companies of other states or foreign cotntries, 
whereas prior thereto many of said companies could come into this 
state under the law of comity, with no restrictions whatever imposed 
upon them, and here do whatever they were authorized to do in the 
respective states or countries in which they were chartered or 
organized. As we have seen in the first part of this opinion, 
there is a proviso to that part of said act that we have above con- 
sidered. A proviso is to be construed to qualify what is affirmed 
in the body of the act, section or paragraph which precedes it: 
Boone vs. Juliet, 1 Scam., 258; City of Chicago vs. Phoenix Ins. Co., 
126 IIl., 276. 

Here, if it were not for the proviso, a foreign insurance company 
or one of another state, could not, under the body of the act, trans- 
act in the city of Chicago, a plate-glass insurance business, or a 
steam-boiler insurance business, or an accident insurance without it 
had a paid-up capital of $150,000. Manifestly, one of the purposes 
of the proviso was to relieve such insurance companies, in doing 
business in said city in the way of plate-glass, accident or steam- 
boiler insurance, from the requirements of having a paid-up capital 
of more than $100,000. Another intention of the proviso, evidently, 
was to relieve foreign insurance companies engaged in said lines of 
business from the burden that would have been imposed by the 
body of the the act, taken in conjunction with section 22 of the act 
1869, and section 1 of the act of 1872, of making so large a deposit 
as $200,000, as a condition precedent to transacting business in said 
lines of insurance. 

Upon the whole, we are of opinion that the appellee company, 
having a paid-up capital as large as that required by any of the 
restrictive statutes of this state, and having made a deposit as large 
as that required by any of said statutes, is entitled to come into this 
state and transact therein business in any of the lines of insurance 
that it is authorized to do business in by the law under which it 
was incorporated. 

That we are right in our conclusions is made more manifest by 
these considerations. It appears from the information and answer, 
that in 1879, the year that the law of May 31, 1879 was enacted, 
appellee made application to the insurance department of this state 
for license to do business therein, as authorized by its charter and 
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under the laws of the state of New York, and thereupon the auditor 
of public accounts, by the advice and with the approval of the 
attorney-general, executed and delivered to it a license as applied 
for, for the year 1880, and that annually thereafter, and up to and 
including the time of this suit, a like license was issued. And it 
further appears from the answer, and is admitted by the demurrer, 
that other New York and Eastern insurance companies authorized 
to do four or more kinds of insurance business, are doing multiform 
insurance business in this state, and are licensed and authorized 
to do so by the insurance department of the state of Illinois. In 
construing statutes, the rule that contemporaneous exposition is 
strongest in the law is to be regarded: Phebe vs. Jay, Breese, 
268; Isaacs vs. Steel, 3 Scam., 97; Russell vs. Rumsey, 35 IIL, 362. 
Where the execution of statutes is confided to a particular depart- 
ment of the government, the court will regard, and in doubtful 
cases adopt, the construction acted on by such department: Mathews 
vs. Shores, 24 Ill., 27; Isaacs vs. Steel, supra. And if the construc- 
tion is doubtful, long continued action upon a particular construc- 
tion may reduce the uncertainty to a fixed rule: Comstock vs. Covn, 
35 Ill., 470. 

It is insisted that the statutes of New York show that an Illinois 
insurance company, organized to do several different kinds of insur- 
ance business, would not be permitted to transact business in the 
state of New York. And in that connection attention is called to 
our retaliatory statute (1S. & C. Stat., p. 619), and it is urged that 
when any state imposes any burdens and restrictions upon compa- 
nies organized in this state, and doing business in such other state, 
then the companies of such state doing business in .this state shall 
be subject to the same conditions and restrictions. 

It seems to us that there are two sufficient answers to this claim:— 

In the first place, it is averred in the plea of appellee that “there 
is no law in New York prohibiting an Illinois insurance company or 
corporation, organized to do all the several kinds of insurance busi- 
ness done by the defendant in the state of Illinois, from being 
admitted into the state of New York and there authorized to do such 
-multiform insurance business.” 

The laws of a sister state, as well as those of a foreign country, 
are deemed foreign laws; and questions of foreign law are questions 
of fact, and being such, it is required that they shall be proved by 
evidence: 1 Rapalje & Lawrence Law Dic., titles, “Fact” and 
“Foreign Laws;” Hemstead vs. Reed, 6 Conn.,480. In this case 
truth of the fact alleged in the plea is admitted by the demurrer. 
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A second sufficient answer to the claim is, we think, to be found 
in the decision of the Supreme Court in Minnesota in State vs. 
Fidelity & Casualty Ins. Co., 39 Minn., 538. In that case the two 
sections of the statute law of the state of New York that are set out 
at large in the first part of this opinion were considered by the 
court. The conclusions there reached were, that a foreign corpora- 
tion which had complied with the laws of Minnesota, should not, as 
a measure of retaliation, and by force of the retaliatory statute of 
Minnesota, be excluded from doing business in said state upon the 
ground that the laws of the state where such foreign corporation 
was created would exclude corporations of Minnesota from doing 
business there, unless it is clearly apparent that such is the effect of 
the foreign law; and that the proper effect of the statutes of New 
York being considered doubtful, and the manner of their practical 
administration being undisclosed, » judgment of ouster against the 
New York corporation should be refused. We are satisfied of the 
soundness of the reasoning by means of which these conclusions of 
the court were reached. We deem it unnecessary to again travel 
over the same ground. 

We find no error in the record before us. 

The judgment is affirmed. 


SUPREME COURT OF SOUTH DAKOTA. 


ORMSBY ET AL. 


v8. 


PHENIX INS. CO., or BROOKLYN.* 


The mortgage-clause agreement annexed to the policy of insurance in this ac- 
tion constitutes a new contract between the insurer and the mortgagee, 
which, so long as the conditions therein contained are complied with, 
suspends the effect of the stipulations of the policy as to the acts of the 
owner or mortgagor which will forfeit the policy. 

The stipulations in the mortgage-clause agreement annexed to the policy of 
insurance that ‘the insurance as to the interest of the mortgagee or trus- 
tee only therein shall not be invalidated by any act or neglect of the mort- 
gagor or owner of the property insured, or by the occupation of the prem- 
ises for purposesmore hazardous than are permitted by the terms of the pol- 
icy; * * * provided, also, that the mortgagee or trustee shall notify the 
company of any change of ownership or increase of hazard which shall 
come to his or her knowledge, and shall have permission for such change 
of ownership or increase of hazard duly indorsed on the policy,”—consti- 
tute conditions and not covenants. 


* Decision rendered, March 3, 1894. Syllabus by the Court. 
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Failure on the part of the mortgagee to comply with the conditions in the 
mortgage-clause agreement suspends the operation of the same, and leaves 
in force and effect the stipulations in the policy as to the acts on the part 
of the owner or mortgagor that will operate to forfeit the policy. 

The evident design and the legal effect of such condition is to require the 
mortgagee to notify the insurer of any change of ownership or increase of 
hazard which shall come to his knowledge, as a condition of continuing 
such stipulations in force. 


The burden of proving that the conditions contained in the mortgage-clause 
agreement have not been complied with by the mortgagee or trustee rests 
upon the insurer. 

The record of foreclosure proceedings, the regularity of which is not ques 
tioned, instituted to foreclose a subsequent mortgage upon the insured 
property, and the sherift’s deed thereunder, made prior to the loss, in 
which the owner or mortgagor to whom the policy was issued is made a 
party and duly served with summons, is admissible as evidence to prove 
a change of ownership of the property insured. 

Such record of the proceedings to foreclose the subsequent mortgage, and the 
sheriff’s deed thereunder,—such foreclosure action being in the name of 
one E. S. Ormsby, one of the plaintiff’s herein, as plaintiff in that action, 
and instituted for the American Investment Company, of which said 
Ormsby was president,—was admissible in evidence as tending to prove 
that Ormsby and the American Investment Company had knowledge of a 
change of ownership of the property insured prior to the loss. although 
evidence had been previously given on the trial that the owner of the 
property had conveyed the same to a third person prior to the commence- 
ment of such foreclosure proceedings. 

Evidence was admissible to prove that the insurer had no notice of such fore- 
closure proceedings, or any change of ownership of the property, prior to 
the loss. 

Evidence was introduced on the trial tending to prove that E. S. Ormsby, one 
of the plaintiffs in this action, was the plaintiff in the foreclosure proceed- 
ings, and received the sheriff’s deed as the trustee of the American In- 
vestment Company, of which he was the president, and for which the 
foreclosure proceedings were instituted and carried on, and that he and 
the investment company were the agents of Mary F. Crosby, one of the 
plaintiffs, and the real party in interest in this action, “‘to the extent of 
making collections and remittances, and attending to all taxes, insurances, 
and foreclosures, and any other matters necessary to the protection” of 
her interests in North and South Dakota and Iowa. Heid, That such evi- 
dence should have been submitted to the jury, as tending to prove facts 
from which the knowledge of said Ormsby and the investment company 
of a change of ownership of the property was imputable to the plaintiff, 
Mary F. Crosby. 


H. C. Preston, for Appellant. 
W. M. Smirx and Soprr, Atten & Mortina, for Respondent. 


Corson, P. J. 

On July 3, 1885, Mary J. Simons procured through the American 
Investment Company a loan, for which she executed a bond for $1,- 
000 to F. A. Huggins, and at the same time, to secure the payment 
of the said bond, executed a trust deed to E. S. Ormsby, one of the 
plaintiffs herein, upon a quarter section of land in Aurora County, 
this state. To further secure the $1,000 loan, Mrs. Simons procured 
from the defendant an insurance policy, issued to herself, upon the 
building on the premises mortgaged, the loss, if any, to be paid to 
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the trustee or holder of the bond; and there was annexed to and 
made a part of the policy a mortgage clause, the material parts of 
which are as follows:— 

Loss, if any, payable to E. S. Ormsby, trustee, for F. A. Huggins, or the 
holder of the bond for $1,000, dated July 3, 1885, given to said F. A. Huggins 
and secured by mortgage to said E. 8S. Ormsby, trustee, as the mortgage in- 
terest may appear at date of loss. It being hereby understood and agreed 
that this insurance, as to the interest of the mortgagee or trustee only therein, 
shall not be invalidated by any act or neglect of the mortgagor or owner of 
the property insured, or by the occupation of the premises for purposes more 
hazardous than are permitted by the terms of this policy; provided, that, in 
case the mortgagor or owner neglects or refuses to pay any premium due un- 
der this policy, then, on demand, the mortgagee or trustee shall pay the 
same: provided, also, that the mortgagee or trustee shall notify this com- 
pany of any change of ownership or increase of hazard which shall come to 
his or her knowledge, and shall have permission for such change of own- 
ership or increase of hazard duly indorsed on this policy: and provided, 
further, that every increase of hazard not permitted by the policy to 
the mortgagor or owner shall be paid for by the mortgagee or trustee, 
on reasonable demand, and after demand made by this company upon, 
and refusal by, the mortgagor or owner to pay according to the estab- 
lished schedule of rates. It is, however, understood that this company re- 
serves the right to cancel the policy as stipulated in the printed conditions in 
said policy, and also to cancel this agreement on giving ten days’ notice of 
‘their intention to the mortgagee or trustee named herein. From after the 
expiration of the said ten days this agreement shall be null and void. * * * 
It is also agreed that whenever this company shall pay the mortgagee or trus- 
tee any sum for loss under this policy, and shall claim that as to the mortga- 
gor or owner no liability therefor existed, it shall at once and to the extent of 
such payment be legally subrogated to all rights of the party to whom such 
payment shall be made under any and all security held by such party for the 
payment of said debt. * * * 

This policy bears date of August 24, 1885, and the mortgage 
clause was annexed at the same time. On January 17, 1886, the 
said bond was duly assigned to the plaintiff, Mary F. Crosby, who 
has ever since continued to be its owner and holder, and at the same 
time the original trust deed was delivered to her. The complaint is 
in the usual form. 

The answer denies certain allegations of the complaint, and sets 
up as defenses to the action: (1) That the said Mary J. Simons gave 
a second mortgage to Ormsby, Clute & Co. bearing date July 3, 1885; 
on said property, of which no notice was given to the defendant; (2) 
That said second mortgage was foreclosed, and the property pur- 
chased under the sale of said foreclosure by the American Invest- 
ment Company, no notice of which was given to the defendant; (3) 
That the said Mary J. Simons conveyed said property to one John 
Fowler, in 1886, of which transfer no notice was given to the de- 
fendant; (4) that the possession of said property was changed, and 
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at the time of the loss the premises were in the possession of a ten- 
aut of the American Investment Company, but of which change of 
possession no notice was given to the defendant, and that the plain- 
tiffs had full notice and knowledge of said second mortgage, the 
foreclosure of same, and change of possession of the premises. And 
it is further alleged that, by the terms of the policy, the execution 
of the second mortgage, transfer of the property, and change of 
possession rendered the policy void; and, as a further defense, it is 
alleged that proofs of loss were not made within the time prescribed 
by the policy. The policy contains, ameng others, the following 
stipulations:— 

If there be a mortgage or other incumbrance thereon, it must be represented 
to the company, * * * otherwise the policy shall be void. If the prop- 
erty be sold or transferred, * * * or any change takes place in title or 
possession, * * * whether by legal process or judicial decree, or volun- 
tary transfer or conveyance, * * * then, in every such case, the policy 
shall be void. 

On the trial the defendant introduced evidence tending to prove 
that Mrs. Simons, on July 3, 1885, executed a second mortgage on 
the premises described in the trust deed, to Ormsby, Clute & Co., of 
which firm plaintiff Ormsby was a member, of which no notice was 
given to the defendant; and defendant offered evidence tending to 
prove that said mortgage was foreclosed, and the property sold, and 
bought in by the American Investment Company, the successor of 
Ormsby, Clute & Co., and that the premises were at the time of the 
loss in possession of said American Investment Company, by its 
tenant, and no notice of these transfers and change of possession 
was given to defendant. Upon objection, this evidence was excluded 
by the court, and at the close of the trial the court directed a ver- 
dict for the plaintiffs. Numerous errors are assigned, but we do noé& 
deem it necessary to insert them. They relate chiefly to the rulings 
of the court in the exclusion of evidence offered by appellant, and 
the admission of evidence objected to by appellant, and to which 
rulings of the court the appellant duly excepted. Such of these 
rulings as we deem important to notice will be discussed in the 
opinion. 

In the view we take of the case, the decision of the questions in- 
volved must be determined upon the construction to be placed upon 
the mortgage clause,—as to what extent the plaintiffs were bound 
by the stipulations in the policy itself, and the effect, as to the plain- 
tiffs, of a violation of these stipulations by the owner or mortgagor, 
—and whether or not there was sufficient evidence to submit to the 
jury that the knowledge of Ormsby, Clute & Co. and the American 


Investment Company could be imputed to Mary F. Crosby. It is 
Vor. XXIV.—8. 
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contended by the learned counsel for appellant that the mortgage 
clause should be construed as a part of the policy, and that any vio- 
jations of the provisions of the policy that rendered the policy void 
as against the mortgagor, Mary J. Simons, rendered it void as 
against the mortgagees, if they had knowledge thereof, and failed 
to give notice of the same to the defendant. The respondents con- 
tend that the mortgage clause constitutes a separate contract be- 
tween the defendant and the mortgagees, and that, by the terms of 
said mortgage clause, no neglect of the owner of the property could 
render the policy void as to them, and that although they had 
knowledge of the acts that would render the policy void as to the 
owner, and failed to give the notice specified, the policy would not 
be void as to them, for the reason that no forfeiture is provided for 
in the mortgage clause. It will be noticed that the mortgage clause 
contains two important provisions. One is 

That’,the insurance as to the interest of the mortgagee or trustee only 
therein shallfnot be invalidated by any act or neglect of the mortgagor or 
owner of the premises insured, or by the occupation of the premises for pur- 
poses more hazardous than are permitted by the terms of the policy: pro 
vided, etc. 

And the other is 

That whenever the company shall pay the mortgagee or trustee any sum 
for loss under the policy, and shall claim that as to the mortgagor or owner 
no liability therefor existed, it shall at once, and to the extent of such pay- 
ment, be legally subrogated to all the rights of the party to whom such pay- 
ment shall be made, under any and all security held by such party for the 
payment of said debt. 

As will be observed, the first clause is clearly intended for the 


benefit of the mortgagees, and relieves them from the liability of 
the forfeiture of the insurance by reason of the acts of the owner or 
mortgagor, provided they comply with the terms of the contract on 
their part; and the other is as clearly for the benefit of the insurer, 
who, upon the payment of a loss, may be subrogated, to the extent 
of the loss, to the security held by the mortgagees, when the insurer 
would not be liable to the owner or the mortgagor. Such a contract 
of insurance stands upon precisely the same basis as any other con- 
tract, and must be interpreted according to its purport. It is quite 
obvious from the mortgage clause that the design of the parties was 
to secure to the plaintiffs the amount named in the policy of insur- 
ance in case of loss by fire, and that the defendant should pay the 
same with the right of subrogation in the place of the plaintiffs, in 
case of the happening of the contingency stated therein, unaffected 
by the acts or negligence of the mortgagor. By this agreement the 
mortgagees acquired additional rights over those of an ordinary 
assignee or mortgagee. 
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The legal effect of the mortgage clause is that the defendant 
upon a valid consideration, agrees to pay the loss, if any, directly to 
the mortgagees, and they are by the agreement recognized as a dis- 
tinct party in interest so long as they comply with the terms of the 
mortgage-clause agreement. It creates a new agreement with the 
mortgagees, the terms of which clearly indicate that it has no rela- 
tion to the stipulations of the mortgagor as to the acts that will avoid 
the policy, so long as the mortgagees comply with their agreement, 
It is an independent agreement, partaking in no sense of the character 
of an assignment of the policy or of the usual clause of loss, if any, 
payable to the mortgagee. It is certain, therefore, that the mort- 
gagees became insured under a new contract: Hastings vs. Insur- 
ance Co., 73 N. Y., 141; Insurance Co. vs. Olcott, 97 Ill., 439; City, 
etc., Sav. Bank vs. Pennsylvania Ins. Co., 122 Mass., 163; Insurance 
Co. vs. Floyd, 19 Hun, 287; Foster vs. Insurance Co., 2 Gray, 216; 
Ellis vs. Council Bluffs Ins. Co., 64 Iowa, 511; Ellis vs. Insurance 
Co. of North America, 32 Fed., 464; National Bank of D. O. Mills & 
Co. vs. Union Ins. Co., 88, Cal.,497. But, notwithstanding the mort- 
gage clause constitutes a new agreement between the defendant and 
mortgagee, there is, nevertheless, incorporated into it certain por- 
tions of the original contract of insurance with the owner or mort- 
gagor. The property insured, the amount insured, terms of the 
policy, and rate of insurance must be determined by the original 
policy. In addition thereto, the stipulations contained in the orig- 
inal policy may, under certain circumstances, be in force and effect. 
It will be noticed that the stipulations in the mortgage clause is that 
the insurance as to the interest of the mortgagee shall not be inval- 
idated by any act or neglect of the owner or mortgagor, provided 
that in case the owner or mortgagor neglects or refuses to pay any 
premium due under this policy, then, on demand, the mortgagee or 
trustee shall pay the same; and provided, also, that the mortgagee 
or trustee shall notify the company of any change of ownership or 
increase of hazard which shall come to his or her knowledge, and 
shall have permission for such change of ownership or increase of 
hazard indorsed upon the policy. 

We think the term “provided,” as here used, must be construed 
as a condition, for such is clearly the intention of the parties. 
“Provided ” is defined by Webster as: “On condition; by stipula- 
tion.” Mr. Bouvier, in his Law Dictionary, says: “ A proviso always 
implies a condition, unless subsequent words change it to a cove- 
nant.” Mr. Anderson, in his Dictionary of Law, says of “ provided:” 
“No word better expresses a condition, and it is always so taken, 
unless the context shows that the intent was to create a covenant:” 
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Rich vs. Atwater, 16 Conn., 409. In this case there appears to be 
nothing in the subsequent language of the agreement indicating 
that the term “provided ” is intended as a covenant. Therefore, 
the clause in the mortgage contract that the insurance as to the in- 
terest of the mortgagee should not be invalidated by any act or 
neglect of the mortgagor or owner of the property insured ceases to 
be operative whenever there is a change of ownership or an increase 
of hazard that comes to the knowledge of such mortgagee, and he 
fails or neglects to give notice of the same to the insurer, and has 
permission for such change of ownership or increase of hazard in- 
dorsed on the policy. It is only upon compliance with these condi- 
tions that the insurer has agreed to so suspend the original stipula- 
tions in the policy. Therefore, if in the case at bar there was a 
change of ownership of the property insured, of which the plaintiff, 
Mary F. Crosby, through her agent or agents, had knowledge, but 
of which she failed or neglected to give notice to the defendant, and 
have permission for such change of ownership indorsed upon the 
policy, the first clause in the mortgage agreement ceased to be op- 
erative as to her, and she thereafter held her insurance subject to 
the original terms of the policy. The stipulations in the original 
policy were only suspended as to her upon the express condition 
that she should comply with the terms of the original mortgage- 
clause agreement; and, when she failed to comply with the terms of 
that agreement, the stipulations in the original policy came into 
force, and remained in force until the stipulations in such agreement 
were complied with. So, if the facts were as alleged,—that there 
was a change in the ownership of the property before a loss occurred, 
and Mary F. Crosby had knowledge of the same, and failed or neg- 
lected to notify the defendant, and have permission for such change 
indorsed upon the policy,—the mortgage-clause agreement no longer 
protected her while she so failed or neglected to comply with the 
conditions of the same, and she held her insurance thereafter sub- 
ject to the conditions of the original policy, at least until she should 
comply with the conditions of the mortgage-clause agreement. 
With these observations upon the nature of the contract between 
the parties, we will now proceed to consider some of the errors as- 
signed, confining ourselves, however, to such errors as relate to the 
alleged violation of the mortgage-clause contract, as the burden was 
upon the defendant to show that the stipulations in that contract 
had not been complied with, in order to enable it to establish its de- 
fense to the action. The defendant introduced evidence tending to 
prove that, prior to the loss, the said Mary J. Simons conveyed said 
insured property by warranty deed to John Fowler. This evidence 
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therefore, tended to prove one of the defenses set up in the answer. 
Whether or not it would constitute a defense depended upon prov- 
ing knowledge of such conveyance by Mary F. Crosby, or knowledge 
of her authorized agent which was imputable to her, and failure to 
notify the defendant. It was one step in the defense. The defen- 
dant also offered in evidence the record and sheriff's deed in an ac- 
tion to foreclose the second mortgage upon the insured property, 
in which E. 8. Ormsby and others were plaintiffs, and Mary J. 
Simons and others were defendants. This record and sheriff's deed 
were objected to by counsel for the plaintiff, on the ground that the 
same were incompetent and immaterial, and because the deed pur- 
ports to have been made in the action in which Mary J. Simons and 
Colvard D. Simons were parties defendant, and the evidence shows 
a transfer from Mary J. Simons to one Fowler, and Fowler is not a 
party to the suit. The objection was sustained, and the evidence 
excluded. In exciuding this evidence, we are of the opinion that 
the learned court erred. The defendant in its answer had pleaded 
the change of ownership through the foreclosure proceedings, and 
it should have been permitted to prove the facts alleged. Section 
4915, Comp. Laws, provides that a defendant may set forth in his 
answer as many defenses as he may have. The only restriction made 
upon this right is that they must be separately stated, and refer to 
the causes of action that they are intended to answer: Stebbins vs. 
Lardner (S. D.) By the foreclosure proceedings and the sheriff's 
deed thereunder the title of Mary J. Simons, if she had any, was 
divested, as she was a party to the action. The defendant was not 
estopped from making this proof, because it had introduced evi- 
dence tending to prove that the ownership of the property had been 
changed by a conveyance of the property by Mary J. Simons to said 
Fowler. The evidence was not offered to prove title in Ormsby as 
trustee for the investment company, but to prove that Mary J. 
Simons had been divested of her interest in the property. The ef- 
fect of the foreclosure proceedings, and the sheriff's deed under it, 
were to divest the said Mary J. Simons of any title she might have 
had prior to the decree of foreclosure. The counsel may have had 
some reason for considering the deed from Mary J. Simons to Fow- 
ler defective, and, to guard against any question on that point, he 
had a right to introduce the record under his answer to prove that 
her title was divested in that manner, if it had not passed by her 
deed to Fowler. But the record of the foreclosure proceedings was 
clearly admissible on another ground. This record tended to prove 
that Ormsby and the investment company had knowledge at the 
time the sheriff's deed was executed under the foreclosure proceed- 
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ings that the ownership of the property was changed. Whether 
such change of ownership resulted from the foreclosure proceedings, 
or had occurred prior thereto, was not material. The evidence 
tended to prove that the fact came to their knowledge at that time, 
and if their agency was such that their knowledge could be imputed 
to the plaintiff, Mary F. Crosby, it became her duty under the mort- 
gage clause to notify the defendants of such change of ownership to 
preserve her rights under the contract. The foreclosure record may 
not have established the fact that by such proceedings the title to 
the property passed to Ormsby as trustee under the sheriff's deed, 
for the reason that the property had been previously conveyed to 
Fowler, who was not made a party to the action, yet it did tend to 
prove that, if the said Mary J. Simons had any title, it passed by 
these proceedings, and that Ormsby and the American Investment 
Company then had knowledge that Mary J. Simons had ceased to be 
the owner of the proparty. 

But it is further insisted by the respondent that this evidence was 
inadmissible for the reason that there was no evidence tending to 
prove that the American Investment Company or E. 8S. Ormsby sus- 
tained such relation of agents to Mary F. Crosby, the real party in 
interest, as would authorize a jury in finding that either of these 
parties was her agent, or authorize a court or jury to impute their 
knowledge to her. But we cannot assent to this proposition. We 
are of the opinion that there was sufficient evidence, at least, to 
submit to a jury that these parties sustained such relations to Mary 
F. Crosby as would have made the knowledge of the agent the 
knowledge of the plaintiff. She says in her deposition that she had 
been acquainted with E. S. Ormsby since 1883, and had done busi- 
ness with him since that time; that the American Investment Com- 
pany and EK. S. Ormsby had done business for her in the states of 
North and South Dakota and Iowa, to the extent of making collec- 
tions and remittances and attending to all taxes, insurances, and 
foreclosures, and any other matters necessary to protect her inter- 
ests. And it appears from the evidence in this case that all trans- 
actions pertaining to the collection of the insurance money in con- 
troversy were by or under the American Investment Company. This, 
with other evidence introduced upon this subject, was sufficient to 
require this, with the other questions in the case, to be submitted to 
a jury. All the proceedings, including the sheriff's deed in the fore- 
closure action of Ormsby and others against Mary J. Simons and 
others, were therefore admissible for the purpose of showing that 
the title of Mary J. Simons, if she had any, was divested by that 
proceeding, and as tending to prove that E. S. Ormsby and the 
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American Investment Company at that time had knowledge of a 
change of ownership of the property prior to the loss. Weare of 
the opinion, also, that the evidence tending to prove that the defen- 
dant had never received any notice of such change of ownership 
should have been admitted, and that the court in excluding this evi- 
dence erred. The evidence was both competent and material. We 
have not attempted to follow the learned counsel through the vari- 
ous propositions contained in their exceedingly able briefs, nor to 
consider all the questions raised by them, as many of these questions 
may not arise in another trial, but we have only discussed what 
seemed to us the more important questions in the case. The con- 
clusions at which we have arrived lead to a reversal. The judgment 
of the circuit court is reversed, and a new trial granted; and it is so 
ordered. 


SUPREME COURT OF MINNESOTA. 


HOGUE 
vs. 
MINNESOTA PACKING & PROVISION CO.* 


One of the stipulations in a life-insurance policy was that ‘“‘no assignment of 
this policy shall be valid unless made in writing indorsed hereon, and 
unless a copy of such assignment shall be given to the company within 
thirty days after its execution.” Held, that this provision not being one 
which goes to the essence of the contract, but being merely designed to 
protect the insurer against the danger of having to pay the policy twice, 
by requiring evidence of a change of beneficiaries to be put in reliable 
form, and promptly furnished to the company, no one but the insurer can 
avail himself of a noncompliance with it. ’ 

An assignment of the policy, although not indorsed on it or given to the in- 
surer, is nevertheless valid as between the parties to the assignment. 


Boarpman & Bovutette, for Appellant. 


W. A. Kerr, for Respondent. 
Mircuert, J. 


The facts found by the court, and supported by the evidence, are 
as follows: In December, 1872, the Travelers Insurance Company 
of Hartford, Conn., issued to plaintiff, as beneficiary, a policy of in- 
surance upon the life of her husband. One of the stipulations in 
the policy was that— 

No assignment of this policy shall be valid unless made in writing, indorsed 
hereon, and unless a copy of such assignment shall be given to this company 
within thirty days after its execution. 

In June, 1874, the plaintiff, in writing, indorsed thereon, assigned 
the policy to her husband. A copy of this assignment was given to 

* Decision rendered, Nov. 5, 1894. Syllabus by the Court. 








120 Supreme Court of Minnesota. [ Feb., 


the company within thirty days. Thereafter, the husband, “with 
the desire and intent to restore the title to said policy in the plain- 
tiff,’ erased the assignment indorsed thereon, and returned the 
policy to her, and she afterwards kept it in a writing desk in her 
room. Subsequently, the husband, without the knowledge or con- 
sent of the plaintiff, took the policy, and pledged it to one Van 
Norman, as security for a debt of his own. Plaintiff, on learning of 
this, demanded of her husband a return of the policy. Thereupon 
the husband executed and delivered to her a written assignment of 
the policy, “ with the intent and desire on part of both parties to 
vest the complete title to the policy in the plaintiff.” But, the 
policy being then in the possession of Van Norman, and never after 
having come into the control of the plaintiff, this assignment was 
never attached to or made a part thereof, and, so far as appears, 
was never given to or filed with the insurance company. Thereafter, 
the husband, without the knowledge or consent of plaintiff, pledged 
and delivered the policy to defendant, as collateral security for an 
indebtedness owing from him to it. It probably appears from the 
evidence that this pledge of the policy by the husband to defendant 
was in part as security for money to be thereafter advanced by it to 
him; and that this money was in part used in paying the debt due 
from the husband to Van Norman; and that, upon that being done, 
the possession of the policy was transferred from Van Norman to 
defendant. But, as we view the case, these facts are not material. 
The debt due from the husband to defendant being still unpaid, the 
latter refused to deliver the policy to plaintiff, whereupon she 
brought this action to recover the possession of it, or its value. The 
policy being in no sense negotiable paper, and there being no case, 
upon the facts, for the application of the doctrine of equitable 
estoppel, the defendant must prevail, if at all, upon the ground that 
the policy is the property of the husband, for the reason that the re- 
assignment of it by him to plaintiff is invalid, because not indorsed 
and a copy of it given to the company, as required by the stipulation 
in the-policy above quoted. 

It is well settled that a policy of life insurance, where the policy 
contains no provision to the contrary, is assignable as any other 
chose in action; at least, provided the assignee has an insurable 
interest in the life of the insured, which, of course, the wife has in 
the life of her husband. The great weight of authority would seem 
to be that, in the absence of restrictive words, there is not even this 
limitation upon the assignability of such policies. But on this point 
we have no occasion to express an opinion. It will be observed that 
the provision of this policy is not that an assignment of it without 
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the consent of the company shall be void,—a very common pro- 
vision, the object of which is, doubtless, to prevent speculative or 
gambling insurance, which might increase the risk. In this case 
the consent of the company to an assignment is not necessary. All 
that is required is that the assignment be in writing on the policy, 
and a copy of it furnished to the company, within thirty days. This 
provision is not one which is intended to guard against increased 
risks, and does not go to, or infuse itself into, the essence of the 
contract. Its sole purpose is to protect the company against the 
danger of having to pay the policy twice, by requiring written evi- 
dence of any change of beneficiaries to be put into reliable form, 
and promptly furnished to the company. All that could, at the 
very most, be claimed as the effect of a noncompliance with this 
stipulation, is that the company might disregard the attempted as- 
signment, and pay the money to the original beneficiary; in other 
words, such attempted assignment would be merely voidable at the 
option of the company. The provision being exclusively for the 
protection of the company, it might waive its requirements if it saw 
fit. The assignment in this case from the husband to the wife would 
be perfectly good as beween the parties; and if, in case of his death, 
the insurance company saw fit to pay the money to the wife, those 
claiming under the husband would not be heard to object because 
the assignment was not indorsed on the policy, or given to the com- 
pany. This, it seems to us, is decisive of this case 

The objection to the assignment is not one that can be raised by 
the defendant, or by any one except the insurer. It is urged, how- 
ever, that the defendant is subrogated to the rights of Van Norman. 
We fail to see how the mere fact that some of the money advanced 
by defendant to the husband was used to pay his debt to Van Norman 
could have that effect, even if Van Norman had any rights as against 
the plaintiff. But, upon the facts found, Van Norman had no such 
rights. The parol assignment of the policy to the plaintiff by her 
husband, accompanied by delivery, made her the equitable owner: 
Chapman vs. McIlwrath, 77 Mo., 38. The subsequent taking of the 
policy from the possession of plaintiff was a wrongful act on part of 
the husband, and Van Norman could acquire no greater rights to it 
than the husband had. The written assignment of the policy by 
plaintiff to her husband having been canceled by the erasure of 
plaintiff's signature, it appeared on the face of the policy that the 
wife was the beneficiary; and hence, as already suggested, there 
was no room for invoking the doctrine of equitable estoppel. 


Order affirmed. 





Supreme Court of Illinois. 


SUPREME COURT OF ILLINOIS. 


ILLINOIS LIVE-STOCK INS. CO. 
v8. 
BAKER.* 


Where an insurance company, by asking the insured not to sue, and holding 
out hopes of payment without suit, induces him to refrain from suit until 
expiration of the time limited therefor in the policy, the company waives 
the limitation. 


Where the company has once waived the limitation as to time for suit on the 
policy, it cannot revive it. 


The opinion of the appellate court was as follows: ‘‘ This was as- 
sumpsit upon an insurance policy issued by the company upon a 
horse belonging to the plaintiff. The policy contained a limitation 
clause of six months, and the declaration averred that the company 
waived this clause by requesting the plaintiff not tosue. In the first 
count the request was alleged to have been made after the six 
months had expired. In the second count it was alleged to have 
been made within that time. The defendant pleaded non assump- 
sit and several special pleas. The first special plea set up as a de- 
fense that the suit was not brought within six months, and the action 
of the court in sustaining a demurrer to that plea is assigned as 
error. The declaration sought to avoid the bar of the limitation 
clause bv averments showing a waiver, and it is conceded in the 
argument that if these averments are sufficient, the special plea 
amounted only to the general issue, and was unnecessary, and hence 
there was no error prejudicial to the defendant in sustaining a de- 
murrer to the plea. In Insurance Co. vs. Whitehill (25 IIl., 466), it 
is said that if av insurance company, by fraud, or by holding out 
reasonable hopes of an adjustment, deters a party assured, being 
under such a condition to sue, from commencing bis suit,—he hon- 
estly confiding in the pretenses and promises of the assurer,—the 
condition would be no bar, but in such case there should be proper 
averments in the declaration of the facts. In Insurance Co. vs. 
Fish (71 Iil., 620), the court adheres to the position that the limita- 
tion may be waived by such acts of the insurance company, but says 
it is not indispensable that the declaration should aver the facts; 
that the same rule of pleadings should be followed in respect to this 
as to other limitations of actions; and that the limitation should, if 
insisted upon, be set up by plea, when the plaintiff may reply the 


* Decision rendered, Oct. 30, 1894. From Northeastern Reporter. 
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facts relied upon as excusing what would otherwise have been laches 
in bringing suit. It is therefore not necessary for the plaintiff to 
insert averments in his declaration to avoid the bar, but he may do 
so if he chooses, and in such cases the general issue will put him 
upon proof of the waiver. The special plea was wholly unnecessary 
in this case. All the facts relied upon by the plaintiff in excuse of 
the delay were necessarily favorable in order to make out the case 
alleged. We think he clearly proved the waiver as alleged in the 
second count. All the promises and hopes held out by the company 
were within the six months, and there is no doubt that plaintiff was 
thereby delayed from suing. It is urged that before the six months 
expired he was informed by the president of the company that he 
could not make anything if he did sue, because the company was in- 
solvent, and that, if he had a reasonable time left within which to 
sue, he should have done so; in other words, that the waiver may 
be revoked, and the limitation revived. We are inclined to agree 
with the circuit court on this point, and to hold that if there was 
once a waiver it could not be recalled orrevoked. If any substantial 
part of the time provided by the limitation is lost by reason of the 
waiver, the limitation is wholly gone. It cannot be revived, nor can 
the plaintiff be required to sue within any time short of the statu- 
tory limitations. It is probably true that the suggestion of insolv- 
ency was to prevent the bringing of the suit. From the beginning 
the president of the company represented to the plaintiff that the 
company was not then able to pay, but probably would be after 
awhile, and if plaintiff would wait he should be paid; and plaintiff, 
relying on this, did wait until the company became insolvent. It is 
objected that the court, of its own motion held a proposition to the 
effect that the questions of limitation were not in issue, there being 
no plea of the statute of limitation. We suppose the court intended 
thereby to say that only the question of waiver was involved. Strictly 
speaking, the question of limitation was involved by the averments 
of the declaration. Whatever may have been the view of the court 
as to this merely technical matter, we are of opinion the merits of 
the case were with the plaintiff so clearly that the judgment ought 
not to be disturbed.” 


JosepH B. Mann and Kerricr, Lucas & Spencer, for Appellant. 
Rowett, Nevitte & Linptey, for Appeliee. 
Baker, J. 
We think that the foregoing opinion of the appellate court, by 
Wall, J., properly disposes of all the questions raised upon this 
record affecting the real merits of the case. The vital issue on the 





124 Supreme Court of Pennsylvania. [Feb , 


trial was, had the company waived the time within which, by the 
terms of the policy, the suit should have been begun? That the 
evidence tended to prove such waiver, under the rule announced in 
the cases cited by Judge Wall, and again laid down in Insurance 
Co. vs. Peck (133 Ill, 220), is beyond controversy; and the 
appellate court has, by its judgment of affirmance, conclusively 
found the facts. It is also clear that all propositions of law 
asked by the defendant to be held as applicable to the case were 
properly refused. We are of the opinion that no reversible error is 
shown, and that the judgment of the appellate court should be 
affirmed. Affirmed. 


SUPREME COURT OF PENNSYLVANIA. 


RECK 
v8. 
HATBORO MUT. LIVE-STOCK & PROTECTIVE INS. CO., 
OF MONTGOMERY CoUNTY.* 
The by-law of a mutual live-stock-company provided that the insurance 


should be ‘‘confined to a distance not exceeding twelve miles from the 
borough of Hatboro. 


Held, That a subsequent removal of insured property beyond the limit and 
keeping it there for sale was not a violation. 


Wm. F. Dannenower, for Appellant. 
N. H. Larzerere and M. M. Gisson, for Appellee. 


McCot.vum, J. 

This is an appeal from the refusal of the court below to set aside 
a compulsory nonsuit in an action on a policy of insurance. The 
action was brought to recover compensation for the loss the plaintiff 
sustained in the death of his horse in a stable in Philadelphia, from 
an injury received there; and the nonsuit was entered on the ground 
that by removing his horse from Jenkintown, where the insurance 
was effected, to the place where the injury was received and the 
death occurred, he forfeited his right to the indemnity guarantied 
by the policy. Two questions are raised by the appeal. They are 
(1) whether there was a forfeiture, and, (2) if there was, whether 
there was evidence of a waiver of it by the company. 

The first question turns on the construction of section 14 of the 
by-laws, which is as follows: “The insurance in this company shall 


* Decision rendered, Oct. 1, 1894. 
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be confined to a distance not exceeding twelve miles from the 
borough of Hatboro.” The learned judge of the court below con- 
strued this by-law to mean that the property must be kept within 
the distance limit to entitle the insured to indemnity in case of loss, 
and he cited Peterson vs. Insurance Co., 95 Am. Dec., 751; Wood, 
Ins., § 47; London, etc., Ins. Co. vs. Lycoming, etc., Ins. Co., 105 
Pa. St., 424; and Association vs. Evans, 102 Pa. St., 281,—as in 
accord with and supporting his construction. In dll the cases cited, 
except in Association vs. Evans, supra, the location of the property 
was designated in the policy. In some of them the designation of 
the location of it was held to be merely descriptive; in others, it 
was regarded as constituting a continuing warranty that the location 
of the property should not be changed. This seeming inconsistency 
in the decisions is due to the fact that the question whether the 
designation in the policy of the location of the property is descriptive 
only, or a warranty that it shall not be removed, depends to some 
extent on the nature and uses of it. In Association vs. Evans, as in 
this case, there was no statement in the policy in respect to the loca- 
tion of the property. In that case the insured lived in the district 
to which the business of the association was confined. On the 23d 
of April, 1879, he obtained from the association a policy of insur- 
ance on his two horses, then within the charter limit. On the 2d of 
May, 1880, he took them to Philadelphia, for the purpose of selling 
them; and, in pursuance of this purpose, he left them there in a 
livery and sale stable until the 25th of June, when one of them died. 
In a suit for the loss, it was contended by the insurer that the policy 
was forfeited by the action of the insured in removing the horses to 
Philadelphia, and keeping them there for the purpose above-stated; 
but it was held that, in the absence of any prohibition in the con- 
tract, such action did not forfeit it, or prevent a recovery upon it. 
We think, therefore, that Association vs. Evans does not sustain the 
defendant company’s contertion in this case. It did not decide that 
the horses were temporarily in Philadelphia for a purpose necessary 
or incident to the ordinary use and enjoyment of them, or that the 
provisions in the charter restricting the business of the association 
to the counties of Chester, Montgomery, and Berks would have 
avoided the policy if the insured had moved to Philadelphia, and 
kept his horses there. It simply determined that, upon the facts 
appearing in the case, there was no violation or forfeiture of the 
contract. We have made particular reference to the decision in 
Association vs. Evans, because the by-law limit in this case is of the 
same nature as the charter limit in that. 
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We have, then, to decide, as an original question, whether the 
plaintiff in moving to Philadelphia, and taking his horse with him, 
violated section 14 of the by-laws, and thereby forfeited his policy, 
It is by no means clear that he did so. There is, at least room for 
doubt whether the by-law was intended to prohibit such removal of 
the property, or to attach such consequences to it; and, as forfeit- 
ures are not favorites of the law, the doubt should be resolved 
against the insurer. We think the by-law in question fairly admits 
of a construction which prevents a forfeiture. There need be and 
should be no ambiguity in a contract of insurance. The prohibi- 
tions and conditions in it are prepared and inserted by the insurer, 
and they ought to be clearly expressed. In the case at bar, if the 
defendant company had intended that a removal of the property 
beyond the 12-mile limit should avoid its policy, it could easily have 
said so, and saved litigation. The specifications of error are sus- 
tained. Judgment reversed, and procedendo awarded. 


SUPREME COURT OF NEBRASKA. 


HOME INS. Co. 
v8. 
WINN. 


A policy of insurance required the assured, in case of loss, to obtain and pre- 
sent to the company certified copies of all bills and invoices, the originals 
of which had been lost, to produce his books and accounts, and, if re- 
quired, to submit to an examination on the subject of the loss. The pol- 
icy also provided that ‘all fraud or attempt at fraud by false swearing or 
otherwise shall cause a forfeiture of all claim on this company under this 
policy.” The insured procured copies of invoices and willfully raised the 
amounts thereof so as to show purchases $1,700 greater than they were in 
fact, and by affidavit verified such false invoices. The jury. by its ver- 
dict, found that the actual value of the goods was less than the aggregate 
insurance. Held, That there had been false swearing, and an attempt at 
fraud, which constituted a good defense to an action on the policy. 


Fyxe & Hamitron and 8. P. Davinson, fur Plaintiff in Error. 
T. Appeicet, C. K. Cuampertain, and A. M. Appetcet, for Defend- 
ant in Error. 
Irvine, C. 
An action was instituted in the District Court of Johnson County 
wherein plaintiff, styled as J. W. Winn, doing business under the 


* Decision rendered, Oct. 16, 1894. Syllabus by the Court. 
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firm name and style of J. W. Winn & Co., sued the Home Insurance 
Company to recover on a policy of insurance written by that com- 
pany in favor of J. W. Winn & Co. on a stock of goods at Elk Creek, 
which the petition alleged had been destroyed December 22, 1886. 
A number of defenses were set upin the answer. Among these were 
that it had been represented to the company that the firm of J. W. 
Winn & Co. was not composed of Winn alone, but of Winn, one 
Nail, and other persons; that misrepresentations had been made to 
the insurer as to the value of the property; that no notice or proper 
proofs of loss had been presented; and that in violation of the terms 
of the policy the assured had fraudulently changed the accounts of 
purchases from wholesale houses which the policy required him to 
furnish, and had falsely and fraudulently, in an examination taken 
under the policy, represented his purchases of goods to be largely 
in excess of what they were in fact. There was a verdict and judg- 
ment for Winn, from which the insurance company prosecutes error. 

The policy contained the following provision, immediately follow- 
ing the provisions in regard to proof of loss:— 

All fraud or attempt at fraud by false swearing or otherwise shall cause a 
forfeiture of all claim on this company under this policy. 

Prior to this, there was a requirement that the assured should 
produce certified copies of all bills and invoices, the originals of 
which had been lost. Winn presented proofs of loss, containing 
what purported to be copies of such invoices, and this statement was 
subscribed by him, and he made oath thereto. He testifies himself 
that he knowingly and deliberately altered these invoices in such a 
manner as to make his purchases appear some $1,700 greater than 
shown by the invoices, and greater than they had in-fact been. His 
only explanation of this was that he had been informed by a Mr. 
Dale, who is not shown to have been connected with the plaintiff in 
error, that the company would cut his estimated loss in two, and not 
allow as much as he proved. It is clearly established, without the 
slightest contradiction, that Winn’s affidavit as to his purchase was 
false; that he knew it to be false; that he made it deliberately with 
such knowledge, for the purpose of deceiving the plaintiff in error 
in regard to the value of his stock. It has often been held under 
similar policies that a false statement as to a material fact made will- 
fully entirely defeats a recovery: Claflin vs. Insurance Co.,110U.S., 81; 
Geib vs. Insurance Co., 1 Dill., 448, Fed. Cas. No. 5,298; Huchberger 
vs. Insurance Co., 4 Biss., 265, Fed. Cas. No. 6,822; Dolloff vs. In- 
surance Co., 82 Me., 266; Sleeper vs. Insurance Co., 56 N. H., 401; 
Moore vs. Insurance Co., 28 Grat., 508; Insurance Co. vs. Mannas- 
son, 29 Mich.,316. Many of these cases hold that to avoid the policy 
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under such a condition it need not appear that the false statement 
be such as to operate to defraud the insurance company. But in 
Insurance Co. vs. Winn. (27 Neb., 649), a case growing out of this 
same fire, a different rule was established in this state. It is there 
suggested that the testimony did not show a design to defraud the 
company, a conclusion which certainly could not be reached on the 
testimony in this case. The rule was there established that under such 
a policy a recovery would not be barred, provided the actual value 
was greater than the aggregate insurance. In other words, if the 
actual value of the stock was greater than the aggregate insurance, 
the overvaluation in the proofs, although wilfully made, could not 
operate to defraud the company, and would, therefore, not be ma- 
terial. To this extent the case last cited has modified in this state 
the rule generally established. In the case of Insurance Co. vs.. 
Winn, it was said that the proof clearly established that the value of 
the stock was greater than the aggregate insurance, while in this 
case the policy was for $1,000, and the verdict for $945.79, rendered 
under an instruction that the full amount of the policy, with inter- 
est, should be recovered if the value of the stock exceeded the ag- 
gregate insurance, but that the loss should be apportioned among 
the different insurers if the value was less than the aggregate in- 
surance. It is clear, then, that the jury found that the actual value 
was less than the aggregate insurance. In accordance with the rule 
established in Insurance Co. vs. Winn, the plaintiff in error requested 
the following instruction, which was refused: “(2) The court in- 
structs the jury that if you find from the evidence that plaintiff, 
after the fire, knowingly and wilfully changed some of his bills of 
purchases by increasing the amounts thereof, and wilfully made false 
affidavits that said bills which had been so changed by him were 
correct, and furnished said changed bills to defendant, for the frau- 
dulent purpose of deceiving defendant as to the amount of goods 
purchased by him between the time he took his last inventory and 
the time of the fire, he was guilty of such fraud and false swearing 
as vitiates said policy, and you will find for said defendant, unless 
the evidence shows that at the time of the fire plaintiff had on hand 
more than seven thousand dollars worth of goods; and the burden 
is on the plaintiff to show that at the time of the fire he had in the 
store seven thousand dollars worth of goods or more.” This in- 
struction was in accordance with the rule already referred to. It 
was applicable to the evidence and should have been given. The 
refusal to give this instruction was not corrected by any other por- 
tion of the charge. On the contrary, the court charged the jury 
that upon this point the fact that false affidavits had been made in 
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the proofs would not defeat a recovery, but might be taken into 
consideration only as throwing light on the credibility of Winn as a 
witness. 

A number of other questions are discussed in the briefs. Some 
of them are not based upon any sufficient assignments in the peti- 
tion in error; others relate to questions which may not arise upon a 
new trial, and will therefore not be considered. 

Reversed and remanded. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


FISHER 
v8. 
METROPOLITAN INS. CO.* 


The rule of an industrial company, that the application must be signed by the 
party insured, was not on the application, but was printed in the pre- 
mium receipt book given to plaintiff who, on the solicitation of the 
agent, had insured her husband’s life, without his knowledge. 


Held, That the existence of the rule in the receipt book was no presumption 
that plaintiff had read it before paying premiums. 

Held, That where she had been innocently mislead by the fraudulent repre- 
sentation of the agent, in ignorance of the rule, she was entitled to re- 
scind the contract and recover back the premiums paid. 


Joun R. Tuayer and Arruur P. Ruae, for Plaintiff. . 
W. A. Gite and Arruur M. Tarr, for Defendant. 


Know ton, J. 

This case has once before been considered by this court, and it is 
reported in 160 Mass., 386, 23 L. J.,238. The evidence at the former 
trial is substantially the same as that now before us, and the ques- 
tions of law already decided in the case leave little open to the de- 
fendant on this bill of exceptions. 

The exception to the refusal of the court to give the first two rul- 
ings requested by the defendant is covered by the former decision, 
in which it was said “ that if the plaintiff was innocent of any fraud- 
ulent intent, and was deceived by Bannigan, and induced by his 
fraudulent representations to make the application, she could rescind 
the contract of insurance when she discovered the fraud, and re- 
cover the amount of premiums which she had paid out.” It is now 


* Decision rendered, July 9, 1894. 
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argued that under St. 1892, c. 372, the policy was binding upon the 
company, and that, therefore, she cannot recover. But if this statute 
(passed after the policy was issued) applies to the case, which we do 
not intimate, the policy is still void or voidable, under the rules of 
the company, which require an examination of the form on the back 
of an application to be personally signed by the insured, and pro- 
vide, that, if it was not so signed, the policy shall be void. 

All but one of the other instructions requested by the defendant 
were given in terms, with an addition which permitted the jury to 
find for the plaintiff if they found that she was innocent of any 
fraudulent intent, and was induced to sign the application by Ban- 
nigan’s fraudulent representations. This addition to the instruc- 
tions requested was warranted by the evidence, and was in accord- 
ance with our former decision. 

The only other exception was to the refusal of the judge to rule 
that the plaintiff was presumed to know the defendant’s rules and 
regulations. These rules were not contained in the paper signed by 
her, and she testified that she did not know them until she had made 
all the payments that she made at all. These rules were printed in 
a small receipt book, which came into her possession after the pol- 
icy was issued, and there is no presumption of law that she read 


them before making her payments. Exceptions overruled. 


SUPREME COURT OF MINNESOTA. 


In RE ST. PAUL GERMAN INS. CO. 
SCREVEN 
v8. 
FRANZEN.* 

Where an insurance company issued a policy of insurance insuring against 
loss by fire, requiring any action or proceeding to recover uny such loss 
to be commenced within one year after such loss occurred, and within 
the life of the policy a loss occurred, and thereafter within the year the 
insurer made an assignment under the insolvency law of this state, and 
the insured did not file his claim with the assignee until more than a year 
after such loss, held, such claim was not barred as to the fund in court by 
reason of the limitation in the policy. 

AmprosE Ticue, for Appellant. 


C. D. & T. D. O’Brien, for Respondent. 
Canty, J. 


The St Paul German Insurance Company issued a policy of in- 
surance to appellant insuring his property against loss by fire for 


w.* Decision rendered, July 11,1894. Syllabus by the Court. 
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one year from September 22,1891. Thereafter, on November 17, 
1891, a loss occurred. Thereafter, on April 14, 1892, the company, 
being insolvent, made an assignment, under the insolvency law of 
this state, for the benefit of its creditors,to J.F. Franzen. The policy 
of insurance contained a provision requiring the insured to com- 
mence any suit or proceeding to enforce any claim for loss within 
one year from the time of the loss. The appellant did not file its 
claim for such loss with such assignee within one year from the 
time of the loss, or until November 28, 1892. For this reason the 
court below held that the claim was barred by the limitation pro- 
vided in the contract, and that appellant could not recover, and he 
appeals to this court. 

It is urged by respondent that because the statute of limitations 
’ continued to run against this claim as a personal liability of the in- 
solvent, and, as against it, was barred before this claim was filed 
with the assignee, it ceased to be a claim against his assigned estate. 
We do not agree with respondent. We are of the opinion that the 
conditions requiring the bringing of an action on this claim within 
the year was waived by the insurer by providing a fund for the 
payment of the claim, to the extent of that fund. We cannot see 
why such conditions in an insurance policy cannot be waived by the 
insurer as well as other conditions in it. This provision is intended 
for the protection of the insurer when he disputes the claim, and 
can hardly apply when he has provided a fund for its payment, at 
least to the extent of that fund. If A. is indebted to B., and, a 
short time before the statute of limitations runs on the debt, A. 
transfers property to C., to be by him disposed of, and the proceeds 
applied on the debt, will this not interrupt the running of the 
statute, at least as to this fund? On well-settled principles, it will, 
and B. can charge C. as trustee after the time the statute would 
have run were it not for the creation of the trust. Payment of 
money into court in a suit on a debt takes the debt out of the statute 
of limitations as to the money so paid into court: Long vs. 
Greenville, 3 Barn. & C.,10. Such an assignment for the benefit of 
creditors is for the benefit of all creditors whose claims are not 
barred by the statute of limitations at the date of the assignment, 
and, if not then barred, are not barred afterwards during the 
pendency of the proceedings. In re Leiman, 32 Md., 225. See, 
also, Minot vs. Thacher, 7 Mete. (Mass.), 48; 2 Wood, Lim (2d Ed.), 
§ 202. This rule has also been applied by the Federal courts in 
bankruptcy proceedings, under the United States statutes. Bump, 
Bankr. (10th Ed.),581. The order appealed from should be reversed. 

So ordered. Mitchell and Buck, JJ., took no part. 





Supreme Court of Illinois. 


SUPREME COURT OF ILLINOIS. 


PLATT 
vs. 
“ETNA INS. CO.* 


Where a submission to arbitration as to the amount of a loss expressly states 
that itis made *‘ without reference to any other question or matter of dif- 
ference within the terms and conditions of the insurance,” it neither 
waives the company’s right to rebuild instead of paying, as provided for 
in the policy, nor excludes proof of a previous oral waiver of such right, 

Where an insurance company, by its adjuster, on being requested to rebuild 
a house destroyed by fire, unconditionally refuses to do so, and states that 
it will pay the amount of loss when the same is determined by arbitra- 
tion, the company elects to pay the loss, and waives its right to rebuild. 


Plaintiff in error declared on a policy of insurance issued to him 
by the defendant company, setting out the policy at length, and a 
written submission to, and award by, arbitrators, mutually chosen, 
as to the amount of loss. The policy covered plaintiff's residence 
to the amount of $3,200, and furniture, $800. The policy contained, 
among others, the following provisions :— 

-ayments of losses shall be made in sixty days after the loss shall have 
been ascertained and proved; and, in case differences shall arise touching the 
amount of any loss or damage, it shall be submitted to the judgment of arbi- 
trators, mutually chosen, whose award in writing shall be binding upon the 
parties. In case of any loss on or damage to the property insured, it shall be 
optional with the company to replace the articles lost or damaged, with others 
of the same kind and equal goodness, and to rebuild or repair the building or 
buildings (reasonable deduction being allowed for the increased value of new 
in replacing old material) within a reasonable time, giving notice of their in- 
tention so to do within thirty days after the preliminary proofs shall have 
been received at the office of the company. 


It averred that on March 27, 1889, the house was burned and 
damaged to the full amount of the insurance; that the parties were 
unable to agree upon the amount of loss or damage, and submitted 
the question to two arbitrators, setting forth the submission, which 
provides that their appraisement and estimates in writing “as to the 
amount of such loss or damage shall be binding on both parties,” 
and concludes as follows:— 


It being understood that this appointment is without reference to any other 
question or matters of difference within the terms and conditions of the in- 
surance, and is of binding effect only so far as regards the actual cash value 


* Decision rendered, Oct, 30, 1894. «From Northeastern Reporter, 





1895. ] Platt vs. Zitna Ins. Co. 133 


of, or damage to, such property covered by policy No. 3,491 of said company, 
issued at the Jacksonville, Ill., agency. 

And that said arbitrators proceeded in their duty, and rendered 
.their award in writing, end awarded to plaintiff, as the amount of 
his loss and the damages sustained, the sum of $3,855.60,—by means 
whereof the defendant became liable, etc. To this declaration a 
single plea was filed, averring that “after the submission and award 
in plaintiffs declaration mentioned were made, and within thirty days 
after the preliminary proofs of any loss by fire, on the part of the plain- 
tiff, were received by defendant at its office, the defendant, by its 
agent, gave notice to the plaintiff of its intention to rebuild and re- 
pair the building of the plaintiff burned and damaged by fire in the 
said declaration described, and within a reasonable time after giving 
such notice as aforesaid, to wit, within eight days thereafter, the 
defendant, through and by a builder employed by the defendant, 
undertook and began to rebuild and repair the said building, but 
the plaintiff refused to permit the said builder to rebuild or repair 
said building; and this the defendant is ready to verify.” A general 
demurrer to this plea was sustained, and, the defendant having 
elected to stand by it, a judgment by nil dicit was rendered in favor 
of plaintiff. Defendant appealed from this judgment to the appel- 
late court for the Third district where the judgment was reversed, 
and the cause remanded to the circuit court, the appellate court 
holding the plea goed: Insurance Co. vs. Platt, 40 Ill. App., 191. 
When the cause came again into the circuit court, the plaintiff, by 
leave of court, filed six replications to defendant’s plea, to which 
replications defendant demurred. The court sustained the de- 
murrer, and, plaintiff standing by his replications, rendered judg- 
ment in bar of plaintiff's action. Plaintiff then took his appeal to the 
appellate court, where the judgment was affirmed (53 Ill. App., 107), 
and plaintiff now prosecutes this writ of error to reverse that judg- 
ment. The substance of these replications is stated in the opinion 
of the court. 


Morrison & Wurttocs, for Plaintiff in Error. 
Epwarp P. Kirsy, for Defendant in Error. 


Carter, J. (after stating the facts.) 
The errors assigned in this record bring in question (1) the suf- 
ficiency of the plea to sustain the judgment of the circuit court ren- 
dered in bar of plaintiff's action; and (2) the ruling of that court in 
sustaining defendant’s demurrer to plaintiff's replications to said 
plea. The substance of the plea is that after the submission and 
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award mentioned in the declaration, and within the thirty days pro- 
vided in the policy, the defendant gave written notice to the plain- 
tiff of its intention to rebuild, and undertook to rebuild, and was 
prevented by the plaintiff. The provisions in the policy affecting 
the question are:— 

Payment of losses shall be made in sixty days after the loss shall have been 
ascertained and proved; and, in case differences shall arise touching the 
amount of any loss or damage, it shall be submitted to the judgment of arbi- 
trators, mutually chosen, whose award, in writing, shall be binding on the 
parties. In case of loss on, or damage to, the property insured, it shall be 
optional with the company to replace lost or damaged goods with others of 
the same kind and equal goodness, and to rebuild or repair the building or 
buildings (a reasonable deduction being allowed for the increased value of new 
in replacing old materials), within a reasonable time; giving notice of their in- 
tention so to do within thirty days after preliminary proofs shall have been 
received at the office of the company. 

The written submission to arbitration, which is also set out in the 
declaration, after providing that the appraisement of the arbitra- 
trators “as to the amount of loss or damage shall be binding on 
both parties,” concludes:— 

It being understood that this appraisement is without reference to any other 
question or matters of difference within the terms and conditions of the insur- 
ance, and is of binding effect only so far as regards the actual cash value of, 
or damage to, such property, ete. c 

Plaintiff insists that the plea is insufficient for the reason that the 
submission to, and award by, the arbitrators amounted to an elec- 
tion by defendant to pay, and a consequent waiver of its right to re- 
build; that the arbitration under the policy had much to do with 
the question of payment, in fixing the amount, but nothing with the 
question of rebuilding. But it is a sufficient answer to say that the 
parties themselves have, by their written submission, excluded from 
its effect every question which might arise under the policy except 
the actual amount of the loss. In other words they have expressly 
provided that the submission to arbitration should not affect the 
rights of either party, except as to the actual amount of the loss. 
How, then, can plaintiff claim that the defendant, by the written 
submission, waived its right to rebuild, when by the very terms of 
the agreement such waiver is provided against? So, in considering 
the question whether the plea states any defense, it is not necessary 
to construe this provision of the policy, since the parties have them- 
selves construed it. Even if the proper construction of the policy 
were as contended by plaintiff, the court could not say that by the 
arbitration defendant had waived its right to rebuild, when the par- 
ties have effectually provided that it should not have that effect. It 
necessarily follows that the plea presented a sufficient defense. 
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But a different question is presented by the replications. By them 
the plaintiff undertook to avoid the defense set up in the plea by re- 
plying, in substance, in different forms, that the defendant had, be- 
fore the submission to arbitration, elected to pay, and had waived 
its right to rebuild. To the first, second, third, and fourth replica- 
tions, we regard the demurrer as well taken; and, as the fifth and 
sixth contain all the material avermeuts of the first four, we need to 
consider only the questions arising on the demurrer to replications 
5 and 6. That these replications contain immaterial averments in 
setting up the payment of expenses of arbitration, and the furnish- 
ing, by plaintiff, of plans and specifications, as insisted by counsel 
for defendant, is certainly true; for it could be no reply to the plea 
to say that plaintiff did any of those things which, under the terms 
of the policy, it was his duty to do. But, regarding these averments 
as mere surplusage, the question arises whether or not there is not 
sufficient matter alleged in these replications, taken as true under 
the demurrer, to make a complete reply to the defense set up in the 
plea. They allege in substance that, before the arbitration, defen- 
dant waived its right to rebuild, in this, to wit, that plaintiff re- 
quested defendant to rebuild the house, and defendant uncondition- 
ally and absolutely refused to rebuild, demanded the arbitration, 
and stated to plaintiff that it would pay the amount of the award 
when made. It may be said that these replications contain at most 
mere argumentative averments of an election by defendant to pay 
the loss in money when ascertained, and a consequent waiver of its 
right to rebuild, but, as the demurrer was general only, it is suf- 
ficient if the replications are good in substance. By the terms of 
the policy, defendant had, for the 30 days mentioned in the policy, 
the right of choice between two alternatives. If it elected to rebuild, 
it must give notice to that effect at any time within the 30days. If 
it did not so elect, it was its duty, under the policy, to pay the loss 
within 60 days after its ascertainment. This right of choice was re- 
served for the benefit of the company itself, and impliéd, of course, 
the right to choose either course at its own election, within the pre- 
scribed time, as might appear to be most to its advantage. While, 
as we have seen, the submission to arbitration did not of itself 
amount to an election, no reason is perceived why the company 
could not make its election aside from, and independently of, the 
arbitration. Nor was it necessary to wait until the expiration of the 
30 days, nor until the amount of loss was ascertained by arbitra- 
tion. It was entirely optional with the company. No new contract 
was required, and consequently no new consideration necessary to 
make its choice valid. It would be presumed tbat in making its 
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choice it would take the course of greatest advantage to itself: Bish. 
Cont., §§ 96, 806. 

The contention by counsel for defendant that its refusal to plain- 
tiff to rebuild, and its promise fo pay, as set up in the replications, 
would not be binding on the company, and that such a promise was 
a mere nudum pactum, is not tenable. In order that the defendant 
might make a valid election under this policy, it was not necessary 
for plaintiff to do anything, to give anything, or to suffer anything. 
It is true that if defendant, by words or acts, had led plaintiff rea- 
sonably to understand that it had elected to pay, and plaintiff had 
acted on such understanding, and thereby placed himself in a po- 
sition where he would be prejudiced by the company’s then electing 
to rebuild, the company would, on the doctrine of estoppel, be held 
to have waived its right, and to be precluded from its election to re- 
build: Insurance Co. vs. Cary, 83 Tll., 453. But we do not under- 
stand that such is the only method by which a waiver may be shown, 
notwithstanding it may be the most common one. The election of 
one of the alternatives is of itself a waiver of the other. Mr. Bishop, 
in his work on Contracts (section 779), says that the doctrine of 
election applies wherever there is a plurality of rights in the alter- 
native, and that, commonly, it is voluntary. Again (section 783), 
that, beyond the knowledge of the fact necessary to a valid election, 
“there is believed to be no rule“possible, more definite than that 
there must be some distinct language, act, or omission which, illu- 
mined by the special circumstances, plainly indicates the party’s 
choice of the one alternative, and waiver of the other.” ‘There 
must be language or conduct duly expressing or exemplifying the 
intent:” Id., § 803. See also 2 Herm. Estop., 1178, note; West vs. 
Platt, 127 Mass., 372; Railway Co. vs. Rust, 19 Fed., 245. “When 
the election is made, it will be final, and cannot be reconsidered, 
even where no injury has been done by the choice, or would result 
from setting it aside:’ 2 Herm., Estop., 1173, 1196. ‘“ Wherever, by 
law or by contract, a party has laid before him a variety of steps, 
the taking of one of which excludes another or the rest, he must 
choose between them. After his choice is made, and by words or 
by acts expressed in a manner suited to the particular case, he can- 
not reverse it. He is said to have elected the one step and waived 
the other:’’ Bish., Cont., § 808. See, also, 1 Wood, Ins., 327-332; 
Wyrkoop vs. Insurance Co., 91 N. Y., 478; Beals vs. Insurance Co., 
36 N. Y., 522; Morrell vs. Insurance Co., 33 N. Y., 429. Applying 
these principles to the case at bar, these replications averring an 
election by the company to pay, and a waiver of its right to rebuild, 
would, independently of the arbitration, seem to be a sufficient 
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reply to the plea. If the company refused to rebuild, and decided 
to pay, and so notified the insured, the only other party interested, 
what more could be necessary in law to constitute an election of the 
one alternative and the waiver of the other? Such election, when 
made, could not be reconsidered, nor the consequent waiver avoided, 
by the company at its pleasure, even though the time limited in the 
policy for such election had not expired. The company was not 
bound to take all the time allowed to make its decision, nor did the 
policy provide that it should have more than tke one choice. There- 
fore, assuming the replications to be true, the subsequent decision 
by the company to rebuild, and the notice thereof to the plaintiff, 
as set up in the plea, were of no effect. 

But it is contended by counsel for defendant that all conversa- 
tions, negotiations, statements, and promises between the parties 
prior to, or contemporaneous with, the execution of the written 
submission to arbitration, were merged in that instrumeut, and that 
parol evidence is not admissible to vary or contradict it, and there- 
fore the waiver by parol, alleged in the replications, could not be 
proved. The rule involved is a familiar one, but its application is 
not always free from difficulty. Mr. Greenleaf, in his work on Evi- 
dence (volume 1, § 284), says that the rule does not apply in cases 
where the original contract was verbal and entire, and in part, only, 
was reduced to writing. This court has also frequently so held: 
Ludeke vs. Sutherland, 87 Ill., 481; Laflin vs. Howe, 112 IIl., 253. 
And in Lane vs. Sharpe (3 Seam., 573), Mr. Justice Caton said: “It 
is true, matter collateral to the writing may be proved by parol, but 
it must not change the terms of the contract, or increase or dimin- 
ish the liabilities of the parties.” This quulification of the rule is 
aptly expressed in Abbott’s Trial Evidence (page 295), thus: ““Where 
it appears that the instrument was not intended to be a complete 
and final statement of the whole transaction, and the object of the 
evidence is simply to establish a separate oral agreement on a mat- 
ter as to which the instrument is silent, and which is not contrary 
to its terms, nor to their legal effect,” oral evidence is not excluded. 
The arbitration, by its terms was limited to one thing, viz., the 
ascertainment of the actual cash value of the building destroyed, 
and it would be unreasonable to say that verbal proof of another 
distinct and collateral thing could not be made because it preceded 
or was contemporaneous with the execution of the writirg. Nor 
would oral proof of the election and waiver set up in the replications 
in any way tend to vary, contradict, or enlurge the written instru- 
ment. It would not in any degree affect the amount of the loss nor 
the manner of its ascertainment. Besides, to apply the rule 
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contended for, and exclude such oral evidence, would violate the 
writing itself, which on its face excludes from its operation every 
other question. 

And this brings us to the last question raised by plaintiff's coun- 
sel which it is considered important to mention. It is insisted that 
the written submission, by its express terms, excludes the conclu- 
sion that the company elected to pay the amount found by the arbi- 
trators. To this construction of the instrument we cannot assent. 
True, it does, on its face, exclude the conclusion that the company 
thereby elected to pay. But as it was ‘“‘without reference to any 
other question or matters of difference within the terms and con- 
ditions of the insurance, and of binding effect only so far as regards 
the actual cash value of, or damage to, the property,” it could not 
affect any other matter whatever. It left all other questions and 
matters arising out of the insurance contract just as they would 
have been had not the written submission been made. As it could 
not be construed as a waiver on the part of the company of its right 
to rebuild, neither could it be construed as denying that the com- 
pany had in some other manner waived such right: Soars vs. Insur- 
ance Co., 140 Mass., 343. If it be true, as alleged in the repli- 
cations (and on the demurrer it must be taken as true), that the 
company, by its adjuster, on being requested to rebuild the house 
destroyed by the fire, refused unconditionally to do so, and stated 
to the plaintiff that, on the amount being ascertained by arbitra- 
tion, it would pay it, the company must be held to have elected to 
pay the loss, and to have waived its right to rebuild. For the error 
in sustaining the demurrer to replications 5 and 6, the judgments of 
the appellate and circuit courts are reversed, and the cause re- 
manded to the circuit court for further proceedings consistent with 
this opinion. Reversed and remanded. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


FIFTH CIRCUIT. 


MANHATTAN LIFE INS. CO. 
v8. 


P. J. WILLIS & BRO. ET aL.* 


Where an administrator is joined as defendant by the assignee of a life policy, 
and on petition for removal aligns himself with the plaintiff against the 
company, the latter must object, if at all, before trial. 


The description of a policy generally, as covenanting to pay the insured, etc., 
a specified sum upon satisfactory proof of death during its continuance, is 
sufficient without stating all its provisions. 


Where a check mark was made opposite various questions in the application 
which were apparently immaterial because answered in previous ques- 
tions, such mark cannot be construed as a negative answer to the ques- 
tion whether any prior application for insurance had been made on which 
no policy was issued. 


Where a policy is issued upon such applications, imperfect or unsatisfactory 
answers are waived. 


Statement of facts by Parvez, J. 

P. J. Willis & Bro., a West Virginia corporation, sued in the Dis- 
trict Court of Galveston County, state of Texas, the Manhattan Life 
Insurance Company, a New York corporation, and the administrator 
of Andrew Peyton, deceased, a resident of Falls County, Texas, on a 
policy of the Manhattan Company on the life of Andrew Peyton. 
P. J. Willis & Bro. alleged that the policy had been assigned to it 
as collateral, and that the debt (epen account) did not amount to 
the face of the policy. The administrator of Andrew Peyton 
answered that the amount claimed by the plaintiff as due by the 
estate was correct, and joined in the pleadings of the plaintiff as 
against the Manhattan, and asked judgment for the amount above 
the debt due the plaintiff. The Manhattan Company answered by a 
general denial, and specially that the statements in the application 
by Peyton for the policy were, by its terms and the policy, warran- 
ties, and that clause No. 11 of application was falsely answered. 
The allegation df answer setting out the clause is as follows: “That 
in and by said application and clause 11, therein contained, a re- 
quirement and question was propounded to, and to be answered by, 
the said Andrew Peyton, in terms and substance as follows, to wit: 
‘(11) If any proposition or negotiation or examination for life insur- 
ance’ (meaning on the life of said Andrew Peyton) ‘has been made 
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in this’ (meaning this defendant) ‘or any other company or associ- 
ation, on which a policy has not been issued, state when and in what 
company, —and following said requirement and question a blank 
space was left in said application, to be filled with the answer of the 
said Andrew Peyton to the said requirement and question. Thatin 
said blank space the said Andrew Peyton made no other or further 
answer or reply beyond a simple check mark, as follows, to wit, /, 
indicating, and by the said Andrew Peyton intended, and by this 
defendant understood, to indicate, in answer to said requirement 
and question, that no proposition or negotiation or examination for 
life insurance on the life of said Andrew Peyton had been made in 
this defendant company, or in any other company or association, on 
which a policy had not been issued, and the said requirement and 
question was not otherwise noticed or answered by said Andrew 
Peyton in said application.” The Manhattan Company alleged, in 
this connection, that applications to three other companies were 
pending at the time Andrew Peyton signed this application. The 
Manhattan Company further alleged that the insured stated he was 
in sound health, when he knew he was not in sound mental or 
physical condition. The Manhattan Company removed the cause to 
the United States Circuit Court, eastern district of Texas, on the 
ground of diverse citizenship, and alleged in the petition for re- 
moval as follows: “That the matter in dispute in said cause exceeds, 
exclusive of interest and costs, the sum and value of two thousand 
dollars, and, so far as this defendant is concerned therein, the 
controversy in said suit is wholly between citizens of different states, 
—that is to say, between the said P. J. Willis & Bro. and S. Peyton, 
on the one part, as claiming from this defendant the amount of ten 
thousand dollars on account of the policy of insurance sued on, and 
the penalty for nonpayment of said sum, and this defendant, the 
Manhattan Life Insurance Company, on the other part, as resisting 
the enforcement of said claim,—and said controversy can be fully 
determined as between said P. J. Willis & Bro. and S. Peyton, as 
parties of the one part, and this defendant, as party of the other 
part.” The plaintiff, Willis & Bro, filed in the United States Circuit 
Court a supplemental petition, excepting to the answer of the com- 
pany on the ground that it showed that question No. 11 was not 
answered, and that the issuance of policy was a waiver of answer; 
that the answer does not allege that Peyton had been refused by 
any company when he applied to the Manhattan; and that this was 
the gist of question No. 11, and so understood by Peyton and the 
agent who filled out the application. The supplemental petition, 
by way of rebuttal to the Manhattan Company’s answer, alleged 
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that Charles Vidor, who made the application for Peyton, was agent 
for that purpose for the Manhattan, and was also agent for, and 
made out applications to, the other three companies for Peyton, at 
the same time he applied to the Manhattan Company, is estopped 
by Vidor’s agency; that Vidor, the agent, and Peyton understood 
No. 11 to mean whether any company had refused Peyton; that the 
company is estopped by the issuance of the policy to say it did not 
waive question No. 11. Peyton’s administrator amended, adopting 
all the pleadings of Willis & Bro., and praying for judgment for the 
part of the policy not claimed by Willis & Bro. The Manhattan 
Company answered to the pleadings of Peyton’s administrator by 
general demurrer and general denial. The case went to trial in 
this state of the pleading, and without objecton to the right of Pey- 
ton, administrator, though nominally a defendant, to recover, if the 
merits warranted. On the trial, the court sustained the Manhattan’s 
exceptions to so much of the supplemental petition of Willis & Bro. 
as set up agency of Vidor, and an estoppel thereby, and overruled 
all other exceptions of both parties. 

The plaintiff offered in evidence the policy sued on. The Man- 
hattan Company objected on the ground that the suit was on a policy 
payable on condition of death, and the policy showed it was only 
payable on condition of truth of statements in application. The 
court overruled the exception, and the policy was put in evidence. 
It was agreed by the Manhattan Company that the assignment of 
this policy was made by Peyton to P. J. Willis & Bro. on the policy 
on February 16, 1891, consideration named as $1, and might be ad- 
mitted in evidence, and it was admitted by the Manhattan Company 
that proof of death had been duly made. The adniinistrator and 
Willis & Bro. agreed on their respective amounts of the proceeds 
of the policy and Willis & Bro. and Peyton’s administrator, and the 
same went in evidence without objection. The Manhattan Com- 
pany, defendant, then offered in evidence the application, admitted 
by Willis & Bro. and Peyton’s administrator to be the original ap- 
plication, on which the policy sued on was issued. The Manhattan 
Company stated the ground on which it offered the application to 
be to show that applicant check-marked question No. 11 in the ap- 
plication, and thereby meant no, and that this was a false answer in 
that. This application to the Manhattan Company was made Janu- 
ary 28, 1891, and depositions were offered to show that on January 
22, 1891, applicant had made application to the Mutual Life, which 
was declined February 16, 1891, and that on January 28, 1891, the 
applicant also made application to the Equitable Life, on which a 
policy was issued February 4, 189], but was recalled on February 
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9, and canceled. In connection with the application of Andrew 
Peyton to the Manhattan Company, there were offered, “for the 
purposes aforesaid, and none other,” the depositions of a number 
of New York officers of various life-insurance companies. To the 
introduction on this ground of the application and depositions Willis 
& Bro. and Peyton’s administrator excepted, on the ground that the 
application showed the question No. 11 had not been answered, and 
that any evidence as to the question No. 11 was irrelevant. The 
court sustained the objection. The court instructed the jury to 
find against the Manhattan Company the full amount of the policy, 
and interest at 6 per cent, and for the Willis & Bro. corporation the 
amount due it from Peyton’s estate, and the balance to the adminis- 
trator of Peyton. The Manhattan Company asked the court to 
charge that Willis & Bro. were legal owners of the policy, and the 
administrator of Peyton could not recover anything in this action. 
The court refused to give this charge, and the Manhattan Company 
excepted. 


W. O. Hart, Max Dryxetspret, and James Oris Hoyr, for Plaintiff 
in Error. 
G. E. Mann and J. A. Martin, for Defendant in Error. 


Parpet, ©. J.-(after stating the facts as above.) 

The first, fifth, sixth, seventh, and eighth assignments of error 
present the same question in different aspects, and they may be dis- 
posed of together; and that question is whether the administrator 
of Andrew Peyton, deceased, had any such standing in the case as 
authorized a recovery in his favor of the balance of the amount due 
on the policy sued on, after satisfying the debt due the plaintiff, 
the Willis & Bro. corporation, assignee of the policy as collateral 
security only. The Willis & Bro. corporation, as assignee, had the 
right to sue on the policy in its own name (Rev. St. Tex., art. 267; 
Merlin vs. Manning, 2 Tex., 351-354; Devine vs. Martin, 15 'l'ex., 26; 
Guest vs. Rhine, 16 Tex., 549); and even in the Federal court had a 
right to sue on the law side (Glenn vs. Marbury, 145 U. S., 499, 
and cases there cited). In such a suit the administrator of Peyton, 
interested in the assignment and in the balance ofethe debt due 
after the Willis & Bro. corporation should be satisfied, was a proper, 
if not a necessary, party, and, unless he consented to join as plain- 
tiff, was properly made a defendant. The defendant insurance 
company in the petition for removal, before the administrator had 
appeared in the case, aligned his interest on the side of the plain- 
tiff. In the subsequent pleading, the administrator, although nomi- 
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nally a defendant, was an actor, und this without specific objection 
until on and after the trial. Ifthe insurance company had desired 
the administrator to abandon the name of defendant, and assume 
that of plaintiff, and plead specially as such, it could and should 
have so demanded before going to trial on the merits. These 
assignments of error under consideration are not well taken, but, 
even if they were, it is difficult to see how the plaintiff in error was 
in any wise prejudiced by the matters assigned. 

The second assignment of error is that the court erred in admit- 
ting in evidence over the objection of the insurance company, as 
stated in its bill of exceptions, the policy of insurance sued on. 
Reference to the bill of exceptions shows that the objection assigned 
at the time was because the pleadings in the case, and the proof 
offered in and by said policy, were variant from each other in that 
the said pleadings described and declared on a contract payable 
absolutely and without conditions, and with no alternative, to 
Andrew Peyton, his administrators, executors, or assigns, the sum of 
$10,000, upon satisfactory proof of the death of said Andrew Peyton, 
during the continuance of said policy of insurance, and the policy 
of insurance offered in evidence is in the alternative and upon con- 
ditions as hereinbefore set forth; the conditions referred to being a 
warranty as to the truth of certain anwers in the application for in- 
surance, and in relation to proof of death, the time within which 
suit should be brought on the policy, the truth of the statements 
made in the application, the payment of the premiums, etc. The 
policy is not set forth in haec verba in the petition, but is described, 
generally, as a policy of insurance covenanting and promising to 
pay to Andrew Peyton, his executors, administrators, or assigns, 
$10,000, upon satisfactory proof of the death of said Andrew Peyton 
during the continuance of said policy. The original answer of the 
insurance company fully sets forth all the terms and conditions of 
the policy sued on, without specific objection to the general character 
of the original petition. 

In our opinion, when the amount agreed to be paid on the death 
of Andrew Peyton matured by his death, it was sufficient for the 
plaintiff to bring suit therefor, without negativing other terms and 
conditions referred to in the policy, which were immaterial under 
the circumstances. Ifthe statements in the application upon which 
the policy was based were untrue, or if there were special warran- 
ties in favor of the insurance company, and calculated to defeat the 
policy, they were matters of defense which, as it appears in this 
case, the insurance company could and did plead. 
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In this connection it may be noticed that, in this court, plaintiff 
in error makes a point not made in the bill of exceptions or the 
assignments of error, and says the variance was because the petition 
was not on an instrument under seal. If this objection were worth 
anything, it should have been made in the court below, but in fact 
there is no distinction, under Texas pleading, between sealed and 
unsealed writings. ; 

The third assignment of error is that the court erred in admitting 
in evidence, over the objections of the Manhattan Life Insurance 
Company, as stated in its bill of exceptions, the transfer annexed to 
said policy. The record shows there was no exception taken to the 
admission in evidence of the transfer or assignment; on the con- 
trary, its verity was expressly admitted, and the transfer was ad- 
mitted in evidence, apparently by consent, as shown by the bill 
of exceptions. 

The fourth assignment of error raises the only important question 
in the case, and is “that the court erred in excluding the evidence 
offered by the Manhattan Life Insurance Company, as stated in de- 
fendant’s bill of exceptions, the said evidence being as follows, to 
wit” (then reciting the evidence as set forth in the bill of exceptions). 
The bill of exceptions shows that the insurance company offered in 
evidence the original application on which the policy sued on was 
issued, and stated the ground on which it offered the application to 
be that applicant check-marked (\/) question No. 11 in the applica- 
tion, and thereby meant that no proposition or negotiation or ex- 
amination for life insurance on the life of said Andrew Peyton had 
been made in any other company on which a policy had not been 
issued, and that this was a false answer in respect to said question, 
and that in said application the said Andrew Peyton warranted and 
represented to the life-insurance company that the statement and 
answers in said application were full, complete, and true in every 
respect, and that the same were offered as a condition for the insur- 
ance therein applied for; that this application was made January 
28, 1891, and depositions were offered to show that on January 22, 
1891, said Peyton had made application to the Mutual Life Insur- 
ance Company, which was declined February 16, 1891; that on Jan- 
uary 28, 1891, the said Peyton also made application ¢o the Equita- 
ble Life Insurance Company, for which a policy was issued February 
4, 1891, but was recalled on February 9, 1891, and canceled, and, in 
connection with the application of Andrew Peyton to the Manhattan 
Life Insurance Company there was offered, “for the purposes afore- 
said, and none otber,” the depositions of a number of New York 
officers of various life-insurance companies with reference to appli- 
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cations made to other life-insurance companies, and the refusals of 
the same; and that when the application to the Manhattan Life In- 
surance Company was received and acted upon by that company, 
and the policy issued thereon, the said company had no information, 
other than what was contained in said application regarding the 
propositions, negotiations, or examinations for life insurance made 
on the life of said Andrew Peyton in said Manhattan Life Insurance 
Company, or any other company or association on which a policy had 
not been issued. The bill of exceptions further shows that to the 
introduction of such application to the Manhattan Company and to 
the depositions and evidence of the witnesses to the effect as afore- 
said, and for the purposes for which they were so offered as afore- 
said, the plaintiff objected, because clause 11, and the question and 
requirement thereby propounded, were not answered at all by the 
said Andrew Peyton in and by said application; and that the check 
mark (,\/) following said clause indicated nothing, and was no an- 
swer thereto; and that the warranty at the close of said application, 
that the statements and answers therein contained were full, com- 
plete, and true in every particular, had no application to clause 11 
aforesaid, because said clause was not answered at all, nor to the 
failure on the part of said Andrew Peyton to answer said clause 11 , 
and that the evidence so offered was on that account wholly irrele- 
vant; and that the court sustained each and all of the objections so 
made, and excluded said applications and depositions, as aforesaid, 
so offered for the purposes aforesaid. 

The question presented seems to be whether the check mark (\/) 
was, or was intended to be, an answer to the eleventh question. An 
examination of the application, which was afterwards admitted in 
evidence, apparently by consent, shows that two other questions 
were not answered otherwise than by a check mark (,/), and that in 
the answers of the agent of the insurance company and also of H. 
L. Mather, the person to whom the applicant, Andrew Peyton, re- 
ferred for information respecting his general health and habits of 
life, certain questions are also not answered otherwise than by (\/)- 
These check marks are made to questions which previous answers 
apparently render irrelevant, and the check mark (\/) in these cases 
means, if it means anything, that the question is noted, but no an- 
swer is deemed necessary. 

The thirteenth question in the application signed by Peyton is: 
“If any intention exists of changing residence or occupation, state 
in what manner.” Of this question there is no notice taken, saving 
check mark (\/). From these examples it is seen that it is impos- 


sible to predicate upon the mere check mark (\/) any sort of answer 
Vou. XXIV.—10. 
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to any question; and, if we examine the question 11, in which it is 
particularly urged that the check mark (\/) was intended to mean, 
and did mean, that no proposition or negotiation or examination for 
life insurance had been made by said Peyton in any other company, 
on which a policy had not been issued, in connection with the de- 
positions offered, it is easy to see that the question cou!d not have 
been answered by the applicant Peyton because, although he had 
made application to other companies, he could not know, and did 
not know, whether or not a policy had been issued upon any such 
application. 

In our opinion, the check mark (\/) referred to could and did 
mean only that the question was noted, but not answered, and that 
thereby the Manhattan Life Insurance Company was fully notified 
that the question was not answered, although noticed by the appel- 
lant, and that the company, in accepting the application in that 
shape, waived all answers thus marked (\/) as irrelevant, and not 
necessary to be answered. 

The authorities are well settled that a qualified answer requires 
rejection of the application if not satisfactory to the company (In- 
surance Co. vs.-France, 94 U. S., 567); and that where, upon the face 
of the application, a question appears to be not answered at all, or 
to be answered imperfectly, and the insurers issue a policy without 
further inquiry, they waive the want or imperfection in the answer, 
and render the omission to answer more fully immaterial: Insurance 
Co. vs. Luchs, 108 U. S., 509: Insurance Co. vs. Raddin, 120 U. S., 
190. In the last cited case the whole question is reviewed upon 
principle and authority, and fully sustains the trial judge in the 
ruling complained of. 

On the whole record, we find no reversible error, and the judg- 
ment of the circuit court is affirmed. 





Gillett vs. Burlington Ins. Co. 


SUPREME COURT OF KANSAS. 


GILLETT 
v8. 
BURLINGTON INS. CO.* 


Where a party seeking to recover on a contract of insurance relies upon @ 
waiver of an important condition of the contract by the insurer, he should 
definitely set forth such waiver in his pleadings; and, unless this is done, 
proof to establish the same cannot be received. 

Where incompetent testimony is received over objection, itis within the prov- 
ince of the court to correct such error at any time before the tinal dispo- 
sition of the case; and, upon a demurrer to plaintili’s evidence, it is not 
improper for the court to strike out or to disregard such incompetent 
testimony. 


T. L. Davis, for Plaintiff in Error. 
Quinton & Quinton, for Defendant in Errer. 
JOHNSTON, J. 

This was an action against the Burlington Insurance Company 
upon a contract of insurance with Sarah Gillett, which provided that, 
in case of loss by fire, proofs of the same should be delivered to the 
secretary of the company within 60 days next after such loss occurred. 
The property insured was destroyed by fire, but the proofs were not 
furnished within the prescribed time, and there was a provision in the 
contract that neglect or failure in this respect would defeat a recovery 
upon the policy. In the action brought, no waiver of any of the con- 
ditions of the policy was pleaded, but, instead, the plaintiff alleged 
that every condition had been duly observed and performed by her. 
The answer of the company specifically alleged that the required 
notice of loss was not given, but this was denied in the reply, and 
still there was no suggestion of any waiver. When the testimony 
was offered, it clearly showed a violation of the conditions of the 
policy with respect to the proofs of loss; and the court, upon de- 
murrer to the evidence, held that plaintiff had not established a 
right of recovery. An attempt to prove a waiver was made, and the 
plaintiff now insists that there was some testimony of waiver, and 
sufficient to carry the case to the jury. The difficulty with this con- 
tention is that the pleadings did not justify proof of waiver or es- 
toppel. Ifthe insured meant to rely upon a waiver of this condition 
of the policy, it was her duty to have definitely set it forth in her 
petition or reply; but, as the issues are framed, the company had no 


* Decision rendered, March 10, 1894. Syllabus by the Court. 
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notice that she would make any claim of waiver or estoppel. It has 
often been declared by this court that acts, representations, and con- 
duct relied on as an estoppel should be specifically pleaded before 
evidence to establish the same can be received: Insurance Co. vs. 
Johnson, 47 Kan., 1; Insurance Co. vs. Thorp, 48 Kan., 239. If 
proof of this character had been warranted by the pleadings, we 
would still be compelled to hold that the proof offered was incom- 
petent to show a waiver by the company. 

At the trial the insured was asked “ whether or not, at any time 
after the property was destroyed, anything was said to her by any- 
body with reference to settling the loss.” Instead of giving an 
affirmative or negative reply, she proceeded to state that a gentle- 
man called on her, who said he was an adjusting agent of the insur- 
ance company, and proceeded to give the conversation, when coun- : 
sel for the company objected that her statements were “not in 
answer to the question. No connection between this party that came 
there and this case has been established.” The objection was over- 
ruled, and the witness proceeded to state some facts tending to es- 
tablish a waiver. The testimony was incompetent—First, because 
it was not within the issues of the case; and, second, that the decla- 
rations of a supposed agent are not admissible to prove agency. It 
is conceded the testimony was incompetent to prove agency, but it 
is claimed that no proper objection was made, and therefore it should 
have been considered by the trial court as true, and, upon 
this assumption, the demurrer to the plaintiff's evidence should 
have been overruled. Although the objection was not as specific as 
it might have been, the admissibility of the testimony was fairly 
challenged, and the objection should have been sustained. It was 
within the province of the court to correct the error at any time be- 
fore the final disposition of the case, and it was not improper to 
strike out or to disregard the incompetent testimony upon the de- 
murrer to the evidence. As the plaintiff failed to establish an es- 
sential element of her case, it must be held that the district court 
ruled correctly in sustaining the demurrer. 

Judgment affirmed. All the justices concurring. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


McCARTHY 
vs. 


METROPOLITAN LIFE INS. CO.* 


The fac simile of a seal printed on a blank-policy form does not make the 
policy a sealed instrument. 


Where such policy provides that its production and that of a receipt for the 
sum assured, signed by any person furnishing proof satisfactory that he is 
the executor or administrator, * * or lawful beneficiary, shall be conclu- 
sive evidence of payment to the party lawfully entitled thereto, the ad- 
ministrator may sue though another party is named as beneficiary in the 
application. 


J. B. Carrotzt and W. H. McCurstocr, for Plaintiff. 

E. H. Larurop, for Defendant. 

Larurop, J. 

The defendant in this case, after an application in writing made 
by Ellen McCarthy, issued to her a policy of insurance upon her life, 
in which it agreed to pay to the person or persons designated in the 
fifth condition of the policy, upon receipt of proofs satisfactory to 
said company of the death of the imsured, a certain amount of 
money. The fifth condition reads as follows:— 

The production by the company of this policy, and of a receipt for the sum 
assured, signed by any person furnishing proof satisfactory to the company 
that he or she is an executor or administrator, husband or wife, or relative 
by blood, or lawful beneficiary, of the insured, shall be conclusive evidence 
that such sum has been paid to and received by the person or persons law- 
fully entitled to the same, and that all claims and demands upon said com- 
pany under this policy have been fully satisfied. 

In the application made by Ellen McCarthy, under the heading, 
“Name,” ete., “of the person to whom benefit is to be paid,” is 
written, “Florence McCarthy, nephew.” This case is an action on 
the policy, brought by the administrator of the estate of Ellen 
McCarthy. At the trial the defendant asked the court to rule that 
the plaintiff could not maintain the action, and that the beneficiary 
named in the contract was the only person entitled to sue. The 
court declined so to rule, and the case comes before us on the 
defendant’s exceptions. 

If the policy in this case had been under seal, it is clear that the 
plaintiff would be the only person entitled to maintain the action: 
Campbell vs. Insurance Co., 98 Mass., 381, 400; Bailey vs. Insurance 


* Decision rendered, Oct. 19, 1894, 
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Co., 114 Mass.,177; Flynn vs. Insurance Co., 115 Mass., 449; Rindge 
vs. Society, 146 Mass., 286, 289. The policy here does not purport 
to be sealed, the language of the final clause being :— 

In witness whereof, the Metropolitan Life Insurance Company has, by its 
president, signed and delivered this policy. 

There is, however, a fac simile of the seal of the corporation 
printed upon it. If this was done at the time the blank form of 
policy was printed, it is not a good seal: Dean vs. Legion of Honor, 
156 Mass., 435, 436. Treating the policy, therefore, as one not 
under the seal, and assuming that the persons named in the fifth 
condition are named distributively, the defendant contends that this 
is a simple contract made by the intestate with the defendant, by 
which it agreed only to pay to the lawful beneficiary, and that, 
therefore, the action should have been brought by the beneficiary. 
But the promise to pay to the beneficiary was made by the defend- 
ant with the intestate, and not with the beneficiary: Nims vs. Ford, 
159 Mass., 575. Whether the beneficiary could or could not sue 
upon this contract is immaterial if the plaintiff could sue, and we 
see no reason why he could not maintain an action upon a promise 
made to his intestate. Exceptions overruled. 


SUPREME COURT OF MICHIGAN. 


WILLIAMS 
vs. 
HARTFORD INS. CO.* 


The policies were payable to the mortgagees. After the fire a compromise was 
made between the latter and the insured and company, by which the 
mortgagees were to receive 70 per cent of the face of the policy. 

Held, That where it was in evidence that the payment did not satisfy the 
mortgage debt, the fund could not in the absence of fraud be garnisheed 
in the hands of the company by a creditor of the insured. 


GerorGeE 8. Crarp, for Appellant. 
Epwarp Bacon, for Appellee. 
McGaratn, C. J. 
In June, 1888, the Buchanan Manufacturing Company executed 
two chattel mortgages,—one to Alfred F. Ross, cashier of the Farm- 
ers’ & Manufacturers’ Bank of Buchanan, in the sum of $28,686.77, 
to secure the payment to the bank aforesaid, and to other banks and 
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individuals, of certain outstanding obligations. On the same day, 
the said company executed another chattel mortgage, to Minnie 
Weisgurber and Alfred F. Ross, cashier, etc., in the sum of $18,- 
647.66, to secure Minnie Weisgurber upon $13,647.66 of its obliga- 
tions, and the bank upon two notes of $2,500 each. On November 
4th the works of the principal defendant were destroyed by fire, 
with the major portion of all stock and material on hand. At the 
time of the fire, said company held three insurance policies in the 
Hartford Fire Insurance Company, aggregating $3,375, and other 
policies in other companies, the entire insurance amounting in the 
aggregate to about $20,000. Four of the policies were payable, in 
case of loss, to the Farmers & Manufacturers’ Bank. All the others, 
including those issued by the garnishee defendant, were payable to 
Minnie Weisgurber and the Farmers & Manufacturers’ Bank. It 
appears that, before the fire, the company had ceased to operate its 
works, and certain of the mortgagees had taken possession. The 
answer of the garnishee defendant sets up that by the giving of 
these mortgages, the cessation of the operation of the works, and 
the taking of possession thereof by the mortgagees, the policies had 
become forfeited. Proofs of loss were, however, furnished, and a 
conference was had in December, 1888, between the representatives 
of the various insurance companies and the mortgagees and the 
representative of the principal defendant, and at such conference a 
compromise was effected, and it was agreed that the company should 
pay to the mortgagees 70 per cent of the amount of the policies in 
full thereof. At the time that such compromise was agreed upon, 
certain proceedings in garnishment were pending; but for some 
reason they were afterwards dismissed, and the present writ of gar- 
nishment was issued on March Ist, following, before, however, any 
moneys were paid over under that arrangement. 

Upon the trial, the court below directed a verdict for defendant, 
and, we think, properly. There was no evidence that would have 
authorized the jury to find that the compromise effected between 
the principal defendant, the insurance companies, and the mortga- 
gees was fraudulent. The insurance was payable to the mortgagees. 
There was abundant evidence that the amount of the insurance, as 
agreed upon, did not satisfy the indebtedness secured by the mort- 
gagees, and the record does not disclose any evidence tending to 
show that a surplus remained. The judgment is affirmed. 

Montgomery, J., did not sit. The other justices concurred. 





Supreme Court of North Carolina. 


SUPREME COURT OF NORTH CAROLINA. 


LOWE ET AL. 
v8. 


UNITED STATES MUTUAL ACCIDENT ASS’N.* 


The policy provided that no action should be brought unless begun within 
a year of the accidental injury. A statute provided that no person 
licensed to do insurance business should limit the term within which suit 
should be brought to a period less than one year. 


Held, That the stipulation was reasonable and prescribed the same limit as 
the statute, and was therefore valid. 


J. S. Mannina, for Appellant. 
Proven & Vann, for Appellees. 
Avery, J. 

It has been repeatedly held by this court that, while an appeal 
lies from an order dismissing an action, a refusal to dismiss does 
not “determine the suit, or prevent a judgment from which an 
appeal may be taken,” and is not reviewable in the appellate court 
without further proceedings in the cause: Plemmons vs. Improve- 
ment Co. (108 N. C., 614), and other cases cited in Clark’s Code, pp. 
559, 560. But as we can see that the ends of justice may be sub- 
served in this particular case by passing upon the main question 
involved in the controversy, we have concluded that it is proper to 
do so. The stipulation in the policy which gave rise to the action 
in Muse vs. Assurance Corp. (108 N. C., 240), was that “no suit or 
action against this corporation for the recovery of any claim by 
virtue of this policy shall be sustained,” etc., “ unless such suit or 
action be commenced within twelve months next after the loss shall 
occur.” The condition of the policy sued on is that ‘‘no suit or 
proceeding in law or equity shall be brought, or arbitration re- 
quired, to recover eny sum under this policy unless the same is 
commenced within one year from the time of the alleged accidental 
injury.” In Muse’s Case it was held that the word “month” must 
be construed to mean a calendar month, and therefore that twelve 
months was the same as one year. It would follow that the stipu- 
lation in our case fixes precisely the same limit as was prescribed in 
Muse’s Case, and is not, therefore, an agreement in contravention of 
the statute. The fourth condition of the policy, the material por- 
tion of which we have quoted, being, as was declared in Muse’s Case, 
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a contract, and not a statute of limitation, and if it is not illegal 
because contrary to some principle of the statute or common law, it 
must be valid and enforcible. We see no force in the suggestion 
that the statute does not apply to a “person licensed to do” acci- 
dent insurance business as well as to issue policies upon lives or to 
cover losses by fire. Conceding that it applies to all persons en- 
gaged in taking risks of either kind, the terms of the policy sued 
upon prescribe the same limit as that fixed in the law, and it is 
therefore, for the reason we have stated, valid. The “accidental 
injury” (the drowning of the insured) occured on September 28, 
1889, and the first action was instituted by issuing summons dated 
October 3, 1889. Judgment of nonsuit was entered on April 20, 
1892, at the spring term, 1892. This action began by summons 
issued April 26, 1893, more than twelve months after the judgment 
of nonsuit, from which there was no appeal, was rendered, and 
more than three years from the time of the accidental injury on 
September 28, 1889. In the absence of any proof tending to show 
a waiver of the benefit of this stipulation on the part of the defend- 
ant company, we must hold that it is binding upon the plaintiffs, 
and operates to defeat the action, not as a statute of limitations, but 
as a reasonable agreement insisted on by the defendant in order to 


avoid the danger incident to making defense after the lapse of long 
time intervening between the loss or injury and the institution 
of suit. The appeal is premature, and must be dismissed. 

Appeal dismissed. 





Indiana Appellate Court. 


LOWER COURT DECISIONS. 


WAIVER OF WRITTEN CONSENT TO ASSIGNMENT. 


Indiana Appellate Court. 


JANE MOFFITT 


vs. 


PHENIX INS Co.* 


The policy required written consent indorsed to an alienation of the property 
and assignment, and provided that no agent could alter its conditions ex- 
cept by written indorsement. Oral notice of sale of property was given, 
and oral acquiescence of agent secured. The policy was in possession of 
the company, and no indorsement was made thereon. 


Held, That the written requirements had been waived, and that a failure to 
notify to the contrary had prevented the plaintiff from canceling the 
policy, which had a long time to run, and procuring insurance elsewhere. 


Held, That the company was liable. 
Appeal from the Marion County C. C. 


W. V. Rooker, for Appellant. 

CuampBers & Moors, for Appellee. 

Lorz, C. J. 

The appellant sued the appellee on a fire-insurance policy. The 
court below sustained a demurrer for want of facts to each para- 
graph of her complaint. These rulings are the errors assigned in 
this court. , 

The facts as alleged in the first paragraph are, in substance, that 
on the 9th day of January, 1893, the defendant (appellee), for value, 
executed its policy of insurance, whereby it agreed to indemnify one 
F. B. Rooker against loss or damage by fire to an amount not to ex- 
ceed the actual cash value of the property described in the policy, 
and in no event to exceed $600, on said Rooker’s one and one-half 
story frame dwelling, occupied by the assured, and $200 on his frame 
barn, situate on certain described real estate in Hamilton County, 
Ind.; that on the first day of March, 1893, Rooker sold to the plain- 
tiff the premises and property described in said policy; that at the 
time of said sale the defendant was notified that plaintiff had pur- 
chased the property, and gave its consent thereto; that at the time 


* Decision rendered, Nov. 15, 1894. Reported by R. D. Fisher. 
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such notice was given the defendant had the policy in its posses- 
sion; that on the 29th day of March, 1893, the dwelling house, while 
still occupied by Rooker, was totally destroyed by fire, originating 
from causes unknown; that the actual cash value of said house 
immediately preceding its destruction was $1,200; that within six 
days after such loss said defendant was orally notified thereof by 
plaintiff; that upon such notice being given, defendant immediately 
repudiated its previous consent given to said transfer, and gave as 
its reasons therefor that said consent was not expressed in writing, 
and declined to treat further with plaintiff concerning said loss; 
that the plaintiff has performed and offered to perform all and sin- 
gular the duties and obligations imposed upon said Rooker and up- 
on the plaintiff under the terms and conditions of said policy; that 
the defendant wrongfully declines, and has to adjust or pay such loss. 

The second paragraph differs from the first in that it is averred 
that on the 18th day of April, 1893, the defendant confirmed its con- 
sent to the transfer of said property as previously given in parol by 
a memorandum in writing, indorsed upon the policy. This memo- 
randum is in these words: “The Phoenix Insurance Company here- 
by consents that the interest of F. B. Rooker in the within policy be 
assigned to Jane Moffitt, subject, nevertheless, to all conditions con- 
tained therein. April 18, 1893. Signed in behalf of the Company. 
W. A. Wainright, Agent.” 

A copy of the policy is made an exhibit to each paragraph. The 
policy, among other things, contains the following provisions: “If 
the property be sold or transferred, * * * or any change takes 
place in the title or possession, * * * or if this policy shall be 
assigned before a loss, without the consent of the company indorsed 
hereon, this policy shall * * * be void. * * * When the 
property insured shall be sold or incumbered, or otherwise disposed 
of, written notice shall be given to the company of such sale or in- 
cumbrance or disposal, and its assent thereto indorsed hereon; 
otherwise this insurance in said property shall immediately termi- 
nate. * * * Itis understood and agreed that agents of this 
company have no authority in any manner, or by act or omission 
whatsoever, either before or after making this contract, to waive, 
alter, modify, strike from this policy, or otherwise change any of its 
conditions or restrictions, except by distinct specific agreement, 
clearly expressed and indorsed hereupon, and signed by the agent 
making it. Nor shall silence upon receipt of notice of breach of 
any condition or restriction herein, or failure to declare this policy 
forfeited thereby, or the issuance of any renewal or new policy, or the 
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acceptance of any premium or other money, or any other act or omis- 
sion whatsoever by any agent of this company, whether with or 
without knowledge of such breach, or whether before or after mak- 
ing this contract, work any waiver of such conditions or restrictions, 
or effect any estoppel against this company, or deprive it of any for- 
feiture or defense, either in law or in equity, to an action upon this 
policy.” It also appears from the policy that it was to continue 
for the period of five years from the 9th day of January, 1893, and 
the premium paid was the sum of $12. It is also provided that: 
“This insurance may be terminated at any time at the request of 
the assured, in which case the company shall retain only the cus- 
tomary short rates for the time the policy has been in force. The 
insurance may also be terminated at any time at the option of the 
company on giving notice to that effect, and refunding a ratable 
proportion of the premium for the unexpired term of the policy.” 

A contract of fire insurance is a contract of indemnity. It is an 
engagement to make good loss that may be sustained. Unless the 
assured has a pecuniary interest in the property or thing, there is 
nothing upon which the principles of indemnity can operate. The 
subject of the indemnity is not the particular article or building 
named in the contract (although generally so called), but the inter- 
est the assured has in the property or thing. Itis therefore neces- 
sary that the party insured should have an interest in the property 
at the time the policy is written and at the time of the loss. It is 
not possible to insure a thing against destruction. Insurance means 
to indemnify the owner of the thing from loss or damage. A con- 
tract of insurance is personal as to the assured. It is not such an 
incident to property as will pass to an alienee or vendee. The char- 
acter of the assured is an important element in the contract, and 
one person cannot be substituted for another without the consent of 
the insurer. These various propositions are so well established as 
to need no citation of authorities to support them. The appellant 
concedes their correctness, but contends that when the appellee re- 
ceived notice of the transfer of the property, and consented thereto, 
retaining the unearned premium, it was in legal effect an assign- 
ment of the policy, or the creation of a new contract between her 
and appellee by parol; that the conditions in the policy to the effect 
that written notice of the sale or transfer of the property must be 
given, or, if the policy be assigned before loss without the consent 
of the company indorsed thereon, shall terminate or render void the 
policy, are conditions that may be waived. 

It is well settled that a contract of insurance may be made in 
parol: Commercial Union Assur. Co. vs. State, 113 Ind., 331; 
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If the contract itself may be created in parol, we know of 
no valid reason why it may not be assigned in parol. It is true 
that the parties may stipulate how the assignment shall be made, 
and ordinarily the mode prescribed should be followed; but such 
conditions are conditions for the benefit of the insurer, and may by 
him be waived. The assignment of the policy to the purchaser of 
the property is the creation of a new contract: Insurance Co. vs. 
Munns (120 Ind., 30). The court, by Mitchell, J., said: “An 
assignment of an insurance policy without a transfer of the 
property insured would be an idle ceremony so far as transferring 
any beneficial interest in the contract. On the other hand, the 
transfer of the property insured suspends the operation of the 
policy, which becomes inoperative for want of a subject matter to 
operate upon, until by assignment and assent of the company a new 
contract of insurance embodying the same terms and conditions as 
the old one arises between the latter and the purchaser. The con- 
tract of insurance thus consummated arises directly between the 
purchaser and’ the insurance company, to all intents and purposes, 
the same as if a new policy had been issued-embracing the terms of 
the old.” This court in New vs. Insurance Co. (5 Ind. App., 83), 
in speaking of the consent of the insurer to the assign- 
ment of the policy, said: “Such consent is equivalent to the crea- 
tion of a new contract between the assignee and the insurer, ac- 
cording to the terms of the policy assigned. It is not strictly an 
assignment, but the making of a new contract.” It follows from 
this that when the appellant notified the appellee of the transfer of 
the property, a new contract of insurance was in contemplation be- 
tween them, but the terms and conditions of the old contract were 
to be the basis of the new. Had they pursued the course provided 
in the policy, it would have been necessary to give notice in writ- 
ing to the appellee of the contemplated transfer, and for the appellee 
to have indorsed its consent to the transfer upon the policy. The 
assignment or new contract would then have been completed. 
Surely the company could waive notice in writing. It is averred 
that it gave its consent to the transfer, and that it then had the 
policy in its possession. The indorsement of the consent on the 
policy was an act to be done by it, and not by the appellant. 
But a still stronger consideration for holding that the appellee 
waived these requirements is that at the time of the transfer but a 
small amount of the premium had been earned. The policy had 
nearly five years yet to run. Had the appellee refused to give its 
consent to the transfer, then the assured named in the policy would 
have had the right to cancel it at short rates, and the unearned 
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premium returned. The company also had the right to cancel the 
policy at any time at its option, upon the same terms. It did not 
avail itself of this, nor did it give the assured an opportunity to do 
so. By its acts it misled the assured and his assignee to their in- 
jury and to its own gain. Had it refused its assent, the appellant 
would then have had an opportunity to obtain insurance elsewhere. 
In assigning a policy, any method of assent which the “insurer leads 
the assured to consider sufficient is all that is required:” Shearman 
vs. Insurance Co., 2 Sweeney, 470; Fogg vs. Insurance Co., 10 Cush., 
337. It has also been held that the insurer may indorse his assent 
after the sale, though a clause provides, in the case of a transfer of 
the property without the company’s consent, that the policy should be 
void: Gilleatt vs. Insurance Co., 8 R. I., 282. The case of Phoenix 
Ins. Co. vs. Hart (Ill, 36 N. E., 990), is a well-considered case bear- 
ing upon some of the questions here involved. There, a policy up- 
on a farm building declared that any change in the title or interest of 
the assured in the property, without the consent of the company in- 
dorsed thereon, would render the policy void. The insured mort- 
gaged a part of the farm, but not the part on which the Louse stood, 
and asked the company’s local agent whether it was necessary to 
have the company’s consent indorsed on the policy. It was held 
that the agent’s reply that it was not necessary was a waiver by the 
company of the conditions, citing in support thereof May, Ins., § 
143; Insurance Co. vs. Carry, 83 Ill., 453. It is also held in same 
case that a stipulation in the policy that the conditions of the policy 
can be waived only by the general agent in writing does not render 
an oral waiver by a local agent inoperative, since such stipulation 
may itself be waived. As opposed to the rules announced in the 
Illinois cases above cited, the appellee cites and relies upon Lang- 
don vs. Association, 22 Minn., 193. We think, however, that the 
rules announced by the Illinois court are the more equitable. The 
appellee also cites a number of cases which hold that mere notice 
or knowledge on the part of the company of a change in the interest 
or the breach of the conditions does not operate as a waiver of the 
conditions: Lahiff vs. Insurance Co., 60 N. H., 75; McNierney vs. 
Insurance Co., 48 Hun., 239; Smith vs. Phoenix Ins. Co. (Cal.), 23 
Pac., 383. The averments in the case at bar go much further than 
notice or knowledge of the transfer. Consent to the transfer on the 
part of the appellee is averred. The averments with reference to 
notice and consent to the transfer are indefinite. The remedy under 
such circumstances is by a motion to make more specific. The aver- 
ments sufficiently show that Rooker had an interest in the property 
at the time the policy was executed, and that the appellant had an 
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interest at the time of the destruction within the rules laid down in 
Insurance Co. vs. Benton, 87 Ind., 132. The general averments that 
the appellant and Rooker had performed all the conditions on their 
part is a sufficient pleading of the conditions precedent: Louisville, 
etc., vs. Durland, 123 Ind., 544; Commercial Union Assur. Co. vs, 
State, 113 Ind., 331. 

Other objections made to the first and second paragraphs are the 
want of averments that the transfer or assignment of the policy 
formed any part of the transfer of the title, or that appellee had any 
notice or knowledge of any agreement between Rooker and Moffitt 
to assign or transfer the insurance. A mere naked consent to the 
transfer of the property could not operate either as a waiver of the 
conditions of the policy or as an estoppel. To be effective as an as- 
signment or a new contract of insurance between the appellant and 
appellee, the consent must have been given with the knowledge that 
it was the purpose and agreement of Rooker and Moffitt to transfer 
the insurance as well as the property. For want of such averments 
these paragraphs must be held insufficient. 

The third paragraph alleges the issuing of the policy to Rooker, 
the destruction of the house, and the subsequent assignment of the 
policy to appellant. After the destruction of the house, the policy 
became a mere chose in action, and might be assigned like any other 
chose in action. This paragraph was sufficient. Judgment re- 
versed, at cost of appellee, with instructions to overrule the demurrer 
to the third paragraph of complaint, and for further proceedings in 
accordance with the opinion. 





Miscellaneous Decisions. 


MISCELLANY. 


Cases to which an insurance company is party, which are not actions on 
policies, but which relate to matters outside of insurance; as, jurisdiction, 
injunction, mandamus, the relations of statute laws to corporations, etc., 
where the principles and practice of insurance, as such, are not specifically 
involved ; and other cases of incidental interest to underwriters, or where 
for special reasons a full report has been deemed unnecessary. These 
sketches are given merely as chapters of current information, ayd are not 
intended as digests, nor for citation. 


InpustriAL InsuRANCE—WARRANTIES—INSURANCE OF CHILDREN. 


The Court of Common Pleas of New York in the case of O’Rourke 
vs. John Hancock Mutual Life Ins. Co., decided Dec. 3d 1894, held, 
that in case of an industrial policy where the applicant was unable 
to read or write, and was not informed of the purport of the written 
application which was filled up by the agent, or questioned on mat- 
ters appearing therein as warranties, or called on to sign it, the 
company, after receiving the premiums, is estopped from setting up 
a breach of warranty. It was also held, that the New York statute 
restricting the amount which might be insured on such life, was con- 
trary to the doctrine of the common law and must be strictly con- 
strued; that it did not forbid several policies each for the amount 
limited, but only restricted the amount of each policy. 


InsuraBLeE Interest oF Partner. 

A firm procured insurance on the life of one of the partners pay- 
able to the firm or their administrators or assigns, the premium 
being paid by the firm. Afterwards the insured sold his entire in- 
terest in the business to his remaining partner. It was held by the 
Supreme Court of Texas in Cheeves vs. Anders, decided Nov. 12th, 
1894, that insurable interest having ceased, the surviving partner 
could not recover as against the estate of deceased. But he was 
entitled to be reambursed for the premiums paid by the firm. 


Service on AGENT. 

The Supreme Court of Pennsylvania in the case of Eberman vs. 
American ,F. Ins. Co., decided Oct. 29th 1894, held, that the act of 
1889, authorizing suits against insurance companies to be brought in 
the county where the property is situated and service to be made 
upon an agent, requires the service to be upon an agent in charge 
of a branch office and not a mere solicitor who delivers policies. 





Dupuy vs. Delaware Ins. Co. 


UNITED STATES CIRCUIT COURT. 


W. D. Viner. 


DUPUY 
vs. 


DELAWARE INS. CO., or PH1ILapELPHIA.* 


A sale is not invalidated because the auctioneer is a stockholder, director, and 
officer in the eompany selling, nor on account of an agreement by auc- 
tioneer to hold to purchase enough stock to comply with terms of sale. 


Such sale is not absolutely void because no contract was made in writing, but 
only voidable at option of one of the parties. 


Where in such case the purchaser at once takes possession and exercises the 
rights of ownership, and the property is susceptible of no other possession, 
he has an insurable interest. 


The policy provided that it should be void if the interest was not truly stated, 
or be other than sole and unconditional ownership, or if a building on 
ground not owned in fee simple. The auctioneer was also the agent of 
the insurance company, and fully familiar with the facts, and effected the 
insurance without any written application, relying on his own knowledge 
to fill in the policy. 


Held, That the company was estopped to object to the title. 


The building was incomplete when insured, and a builder’s permit for thirty 
days was indorsed, with agreement to renew, but a third renewal was not 
indorsed through an oversight of the agent, who was aware of its incom- 
plete state. 


Held, That the company was estopped to allege vacancy in violation of a pol- 
icy provision. 


Held, That policy provisions in fine print in violation of the Virginia statute 
of 1877-78 are void. 


Scorr & Srapres, for Plaintiff. 
Peratross & Harris, for Defendant. 
Paut, D. J. 

This action was originally brought in the Circuit Court of the 
State of Virginia for the County of Franklin, and removed into this 
court upon the petition of the defendant company; the plaintiff be- 
ing a citizen and resident of the state of Virginia, and the defendant 
a corporation under the laws of the state of Pennsylvania, and hav- 
ing its principal office in that state. It is an action of assumpsit 
brought by the plaintiff upon a policy of insurance issued by the 
defendant on a dwelling house of the plaintiff situate in the city of 
Roanoke, Va. Its object is to recover damages for a loss caused by 
the destruction of the said dwelling house by a fire which occurred 
on the 14th day of October, 1892. By a stipulation between the 


* Decision rendered, September 21, 1894, 
VoL. XXTV.—11. 
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parties, in writing, it is agreed that the issues of fact involved in this 
cause may be tried and determined without the intervention of a 
jury, a jury being expressly waived, and that the finding of the court 
upon the facts, whether general or special, shall have the same effect 
in this cause as the verdict of a jury. 

The evidence, which is voluminous, discloses the case as follows: 
On the Ist day of July, 1892, the plaintiff purchased the house and 
lot involved in this action from the Janette Land Company, a cor- 
poration doing business in the city of Roanoke, Va. Several months 
prior to that date the stockholders of the said company, in general 
annual meeting, had passed a resolution directing the general man- 
agers of the company to offer for sale to the stockholders two houses 
in process of erection, with the lots on which they are situated, and 
to receive in payment for the same the stock of the company at 80 
per cent of its par value; the purchaser to obligate himself to com- 
plete said building or buildings within six months from the date of 
the sale according to the plans and specifications on file with the 
general managers of the company, the company to retain title to 
the property until this condition had been complied with. In ac- 
cordance with this resolution the general managers of the company 
fixed upon July 1, 1892, as the time, and the city of Roanoke as 
the place, for the sale of the two houses and lots mentioned in said 
resolution, and gave notice thereof to the stockholders by circulars 
addressed and mailed to each of them; and at this sale the plaintiff, 
being a stockholder in the said company, became the purchaser of 
one of the houses and lots mentioned in said resolution, and it is 
the same that is involved in this action. The price bid and agreed 
to be paid by the plaintiff for the property was $6,000, which was 
equivalent to $7,500 in the stock of the company. At the date of 
the sale there had been no scrip issued to the stockholders for the 
stock held by them, but the plaintiff had subscribed for, and paid 
the required assessments on, 37 shares, and had purchased from an- 
other stockholder 2 more shares, and was in fact the owner of 39 
shares of the stock of the company, the par value of which was 
$3,900. In order to make up the whole of the amount which he 
bid and agreed to pay in the stock of the company for the property, 
the plaintiff purchased of Taliaferro 4 shares, and of W. P. Dupuy, 
plaintiffs brother, enough more to make up the total of $7,500, 
the amount in the stock of the company which the plaintiff bid 
and agreed to pay for the property. There was no writing made 
or signed by the plaintiff as purchaser, and no memorandum of the 
sale in writing at the time the sale was made. The sale was made 
by way of auction, and took place on the porch of the house sold. 
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At the date of the sale the house was insured by the defendant in 
a policy issued by it in favor of the Janette Land Company, but, 
this policy having but a day or two to run, the agent of the defend- 
ant, W. P. Dupuy, immediately after the sale, and before the plain- 
tiff had left the premises of the house where the sale took place, 
solicited from the plaintiff permission to insure the house as his 
(the plaintiff's) property, and the plaintiff agreed that the same 
should be done. And thereupon, on the same day, the policy 
formerly issued by the defendant to the Janette Land Company on 
the house was canceled, and a new policy issued on the said house 
to the plaintiff, and for a larger amount than the former policy 
covered. No written application was made or signed by the plain- 
tiff for this policy, and he made no representation to the defendant 
as to his title to the property, or his interest in it. W. P. Dupuy, 
of the firm of Dupuy & Taliaferro, who were the agents of the de- 
fendant, was the auctioneer who sold the house and lot to the 
plaintiff. He was also a stockholder in the Janette Land Company, 
a director in said company, and its secretary and treasurer. He was 
also # member of the firm of Dupuy & Taliaferro, who were the 
general managers of the said company. He was fully acquainted 
with the condition of the property, with respect to the title and in- 
terest of parties in it, and especially with the title and interest of 
the Janette Land Company prior to and at the time of the sale, and 
with the interest of the plaintiff in the property at the time he 
insured it. The policy was placed, together with other papers be- 
longing to the plaintiff, in a compartment used by him in the safe 
of Dupuy & Taliaferro, the agents of the defendant. It was never 
seen by the plaintiff until a short time before the fire occurred, when 
he examined it to ascertain the amount of the insurance, and the 
character of the roof, as described in the policy, which he did with 
a view of giving some information to a party with whom he was 
endeavoring to negotiate a sale of the property. When this policy 
was issued to the plaintiff, there was attached to it what is called 
a “builder’s permit ” for the period of 30 days. A few days before 
this builder’s permit expired by limitation, the defendant, by its 
same agents, issued to the plaintiff on this policy what is called a 
“vacancy permit” for the period of 30 days, and agreed to renew 
the same every 30 days until work on the uncompleted house should 
be resumed, or until the plaintiff should be notified otherwise 
This vacancy permit was first indorsed on the policy on the 1st day 
of August by W. S. Ficklen, a clerk in the office of Dupuy & Talia- 
ferro, the agents of the defendant, and on the 1st day of September 
it was renewed for the period of 30 days. But, in the latter part 
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of September, Ficklen left the employment and office of Dupuy 
& Taliaferro, the agents of the defendant, and by inadvertence the 
renewal for another 30 days was not indorsed on the policy on the 
1st of October. No notice was given to the plaintiff or to the de- 
fendant by Ficklen that such indorsement had not been made. The 
plaintiff and the defendant’s agents both supposed that it had been 
made until after the fire occurred. It is further shown that on the 
day he purchased the property, and before leaving the premises 
after making the purchase, the plaintiff consulted H. H. Huggins, 
the architect and superintendent of the house, in regard to com- 
pleting the building, and that he, some time after he had made the 
purchase, applied for and obtained the keys of the house, and ac- 
companied a prospective purchaser to and through the house, ex- 
hibiting the same to him, with a view of inducing him to purchase 
it. It is further shown that the sale of the house and lot to the 
plaintiff was reported to the stockholders of the Janette Land Com- 
pany at their next general annual meeting by the general agents of 
the company, Dupuy & Taliaferro, and that the sale was ratified by 
the stockholders, and a deed executed, conveying the property to 
the plaintiff. 

The action is defended on the following grounds: First; That 
J. A. Dupuy, the plaintiff, had no insurable interest in the property 
when the policy was issued, and none when the property was 
burned; that the policy was therefore a wagering policy, and void. 
Second; That the interest of the plaintiff in the property was not 
truly stated, and the character of the property not truly described, 
when the insurance was obtained, and that there was a breach of 
warranty in this failure, and hence the policy was avoided. Third; 
That the house was insured only while occupied as a dwelling; that 
permission was only given, if at all, for it to remain vacant until 1st 
of October, 1892; that it was burned after that date, and while va- 
cant; and that, therefore, the policy was void. It was further con- 
tended in the argument of counsel for the defendant that whereas 
W. P. Dupuy, the auctioneer who made the sale, was a stockholder in 
the vendor company, and hence part owner of the property sold, 
that he was also a general manager, director, secretary, and treasu- 
rer of the said company,—therefore the sale of the property made 
by him, and his memorandum of such sale, were void. It is not 
necessary to discuss this question so far as it relates to any memor- 
andum of the sale made by the auctioneer, for it is conceded by 
counsel for the plaintiff that no memorandum in writing was made 
of the sale by the auctioneer at the time of the sale, or afterwards, 
so as to bring the sale within the requirements of the statute of 
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frauds. The question as to the validity of a memorandum in writing 
made by the auctioneer is therefore eliminated from this case. 

As to the other contention of the defendant, to wit, that the sale 
was void: because the auctioneer was a stockholder, director, secre- 
tary, and treasurer, and a general manager, of the company whose 
property he was selling, the court is of opinion that such a position 
is untenable. There is no principle of law which inhibits a man who 
is interested in any property, either as sole or part owner, from sell- 
ing the same, either privately or at public auction. Counsel for the 
defendant have cited no authority for the position taken, nor does 
the court think any can be adduced. The evidence clearly shows 
that the auctioneer had no interest in the purchase of the property. 
All the authorities quoted by counsel for the defendant are to the 
effect that the auctioneer cannot be a purchaser of, or interested in 
the purchase of, the property which he is selling. This is the doc- 
trine laid down in Kearney vs. Taylor (15 How., 494), which is a lead- 
ing case relied on by counsel for the defendant. In that case it was 
sought to set aside a sale as void on the ground that the auctioneer 
who sold the property was a member of or interested in a company 
that became the purchaser. The failure of the case cited to apply 
to the case at bar is seen in its statement. Counsel for the defend- 
ant, in their brief, do not apply the doctrine to an auctioneer who is 
interested in a purchasing company, but to one who is interested in 
the company which is selling the property. 

Equally untenable, in the opinion of the court, is the position 
taken by the defendant, that W. P. Dupuy was disqualified to act 
as auctioneer to sell the property because of the agreement made 
between him and the plaintiff, prior to the sale, that in the event 
the plaintiff should become purchaser of the property the auctioneer 
would let him have enough of bis stock in the selling company to 
make up the requisite amount of such stock to pay for the property. 
This agreement was no more than any auctioneer might make with 
a prospective purchaser,—that, if such prospective purchaser had 
not money enough in hand to make up the purchase price, he (the 
auctioneer) would lend him enough for the purpose. An agreement 
of this kind would by no means give the auctioneer an interest in 
the purchase, but would simply establish between him and the pur- 
chaser the relation of creditor and debtor. It seems unnecessary to 
discuss this question further. 

The principal question in this case is whether the plaintiff had 
an insurable interest in the property which was insured. The de- 
fendant contends that because there was no contract in writing, 
signed by the purchaser or his authorized agent, the sale of the 





166 United States Circuit Court. (March, 


house and lot to the plaintiff was absolutely void, and cites in sup- 
port of this contention the Virginia statute as follows, from the 
Code of Virginia :— 

Sec. 2840. No action shall be brought * * * upon any contract for the 
sale of realestate * * * unless the contract * * * or some memoran- 
dum or note thereof be in writing and signed by the party to be charged 
thereby or his agent. * * * 

A void contract is defined as follows:— 

* An act is void which, when done, was bad or against the law in 
respect to the whole community, and nobody is bound byit. But it 
is voidable if only bad as to a particular person, who may or may 
not avoid it. When void it may be so treated by any person, and 
without a special plea or motion, but when voidable it is generally 
otherwise, if it has been executed:” 8 Meyer, Fed. Dec., § 874. 

The court is of opinion that the contract in this case was not void, 
but only voidable at the option of one of the parties to it; that it re- 
mained in full force until one of the parties should take some action 
or proceeding by which it would be avoided. The language of the 
statute relied on by the defendant is not that a contract for the sale 
of real estate shall be void unless made in writing, but that no action 
shall be brought thereon. The language is similar to that which is 
used in the Code of Virginia for the limitation of personal actions 
generally: See Code Va., § 2920. It is well settled that the statute 
of limitations does not affect the validity of contracts, but only the 
remedy for their enforcement. By analogy the validity of the con- 
tract here is not affected by the failure to reduce it to writing, but 
only the remedy is affected, and the defense to the binding effect of 
the contract can be made by no one except one of the parties to it. 
The current of authorities fully sustains the court in this position: 

“ Where the terms of the statute are not complied with, no action 
can be brought to charge a contracting party by reason of the con- 
tract, but the statute does not make the contract void:” 3 Minor, 
Inst., p. 156. 

“The plea of the statute of frauds is a personal privilege, which 
the party may waive, and no other can plead for him, or compel him 
to plead it, as, if he chooses to do so, the party may voluntarily per- 
form the contract:” Wood, St. Frauds, p. 877. 

“As to what amounts to an insurable interest, there has been 
much discussion in the courts, without hitherto arriving at any sat- 
isfactory definition. It may be said generally, however, that while 
the earlier cases show a disposition to restrict it to a clear, substan- 
tial, vested, pecuniary interest, and to deny its applicability to a 
mere expectancy without any vested right, the tendency of modern 
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decisions is to relax the stringency of the earlier cases, and to ad- 
mit to the protection of the contract whatever act, event, or prop- 
erty bears such a relation to the person seeking insurance that it 
can be said with a reasonable degree of probability to have a bear- 
ing upon his prospective pecuniary condition. An insurable inter- 
est is sui generis, and peculiar in its texture and operation. It 
sometimes exists where there is not any present property,—any jus 
in re or jus ad rem. Yet such a connection must be established be- 
tween the subject-matter insured and the party in whose behalf the 
insurance has been effected as may be sufficient for the purpose of 
deducing the existence of a loss to him from the occurrence of an 
injury to it:” 2 May, Ins., § 76. “But insurable interest does not 
at all depend upon the completeness or validity of the title by which 
the insured property is held. Thus possession under a contract of sale, 
upon which partial payment has been made, may give an insurable 
interest, although the conditions of the contract have been so far vio- 
lated that if the breach be insisted on the contract cannot be en- 
forced, since the contract, notwithstanding the breach of its condi- 
tions, may be carried into effect by the parties in interest. And this 
is true though the vendor, availing himself of the violations of the 
conditions by the vendee, has resold the property, and is resisting a 
proceeding in equity brought by the vendee to compel a conveyance. 
If this were not so, the property might be destroyed pending the 
litigation, to the prejudice of the vendee, should he ultimately pre- 
vail:” Id., § 87. 

“The fact that the assured does not hold the absolute title to the 
property insured does not necessarily prevent him from recovering 
the full value of the property insured. Thus, a person who has gone 
into possession of the premises under a contract to purchase, but 
who has not paid all the purchase money, nevertheless has an insur- 
able interest, to the extent of the full value, and may recover the 
same upon the policy:” 2 Wood, Ins., 483. 

“The contract being one of indemnity, it follows, as a matter of 
course, that the person insured must have an interest in the prop- 
erty, and be so situated with reference to it that an injury thereto, 
or its destruction, would result in a pecuniary loss to him. An im- 
mediate, pecuniary loss need not exist. It is sufficient if there is a 
reasonable expectation that the insured will derive a pecuniary ad- 
vantage therefrom:” 1 Woods, Ins., § 263. ‘It is not necessary that 
the assured should have either a legal or equitable interest, or in- 
deed any property interest, in the subject-matter insured. It is 
enough if he holds such a relation to the property that its destruc- 
tion by the peril insured against involves a pecuniary loss to him, or 
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those for whom he acts. It need not be an existing jus in re nor jus 
ad rem:” Id., p. 645. 

* But the oral contract to purchase was not void or illegal by 
reason of the statute of frauds. Indeed, the statute presupposes an 
existing lawful contract. It affects the remedy only as between the 
parties, and not the validity of the contract itself; and when the 
contract has actually been performed, even as between the parties 
themselves, it stands unaffected by the statute. It is therefore to be 
treated as a valid, subsisting contract, when it comes in question 
between other parties for purposes other than a recovery upon it:” 
Amsinck vs. Insurance Co., 129 Mass., 185. 

“The policy contained a warranty on the part of the assured that 
he was the sole and unconditional owner of the property covered 
by the policy, and provided that any breach of the warranties therein 
contained should render the policy void. The plaintiff was not the 
unconditional owner of the real estate, but held therefor only a con- 
tract for a deed. The contract of insurance was made on the part 
of defendant by its recording agents at Algona, Hoxie & Reaver, 
and they issued the policy. When the contract was made, plaintiff 
fully informed Mr. Hoxie, one of the agents, of the character of his 
title; and it was fully understood by the agents, and their daily re- 
port to the defendant showed the facts in regard to it. Yet, with 
knowledge of such facts, the agents issued the policy in its present 
form, and the defendant accepted the premium, and permitted the 
policy to stand. The failure of the policy to state correctly the title 
of the plaintiff was due wholly to the fault of the defendant, and it 
will not be permitted to escape liability on account of it:’ McMur- 
ray vs. Insurance Co. (Iowa.) 

“A right of property in the thing is not always indispensable to 
an insurable interest. Injury from its loss or benefit from its pres- 
ervation, to accrue to the assured, may be sufficient, and a contin- 
gent interest thus arising may be made the subject of a policy.” 
Hooper vs. Robinson, 98 U. 8., 528. 

“That an equitable interest may be insured is admitted. We can 
perceive no reason which excludes an interest held under an execu- 
tory contract. While the contract subsists the person claiming un- 
der it has undoubtedly a substantial interest in the property. If it 
be destroyed, the loss, in contemplation of law, is his. If the pur- 
chase money be paid, it is his in fact. If he owes the purchase 
money, the property is its equivalent, and is still valuable to him. 
The embarrassment of his affairs may be such that his debts may 
absorb all his property, but this circumstance has never been con- 
sidered as proving a want of interest in it. The destruction of the 
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property is a real loss to the person in possession, who claims title 
under an executory contract, and the contingency that his title may 
be defeated by subsequent events does not prevent this loss. We 
perceive no reason why he should not be permitted to insure against 
it:” Insurance Co. vs. Lawrence, 2 Pet., 48. Marshall, C. J., deliver- 
ing the opinion of the court. 


But in this case the question of insurable interest seems to be put 
at rest by the possession of the property by the plaintiff from the 
day of its purchase by him to the time of its destruction by fire. 
He, and he alone, exercised acts of ownership over it, and the prop- 
erty was susceptible of no other possession than that which he did 
exercise over it. The facts, as stated, show this. In addition to this 
it may be noted that the contract has been fully carried out by both 
parties to it. The consideration for the property has passed from 
the purchaser to the seller, and the latter has executed a deed con- 
veying the property to the plaintiff. The plaintiff directed the can- 
cellation of the stock which he held in the land company from which 
he made the purchase, thus surrendering to the seller its obligation, 
the surrender and cancellation of which was the consideration for 
which the land company had offered and agreed to convey the prop- 
erty to the purchaser; such purchaser being a holder of its stock, 
and obligating himself to complete the building within six months 
from the date of the purchase. It is true that the last-named con- 
dition was not complied with, but it had not been violated at the 
time the fire occurred. It could not be complied with because of 
the burning of the house, and was released because it was not pos- 
sible to comply with it. 


Iu the second place, as to whether the policy was void because the 
plaintiff's interest in the property was not truly stated, and the 
character of the property not truly described, when the insurance 
was obtained. The provision of the policy under which this de- 
fense is made is as follows:— 


This policy shall be void * * * if the interest of the insured in the 
property be not truly stated therein, * * * orif the interest of the insured 
be other than unconditional and sole ownership, or if the subject of the insur- 
ance be a building on ground not owned by the insured in fee simple. 


The evidence shows that Dupuy & Taliaferro were the agents of 
the defendant, and that W. P. Dupuy, a member of that firm, solic- 
ited from the plaintiff the insurance of the property for the defen- 
dant, and issued the policy on behalf of the defendant; that said 
W. P. Dupuy was the auctioneer who sold the property to the 
plaintiff; that he was a stockholder in the land company, the owner 
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of the property; that he was a director, secretary, and treasurer of 
the company; and that the firm of Dupuy & Taliaferro, of which he 
was a member, were the general agents of the said company. He 
was fully acquainted with the condition of the property, with re- 
spect to the title and interest of all parties, and especially the land 
company, prior to and at the time of the sale, and with the interest 
of the plaintiff in the property at the time he insured it. This 
brings home to the defendant full knowledge of all the facts in con- 
nection with the ownership of the property at the time it issued its 
policy of insurance upon it to the plaintiff. Besides, it appears from 
the evidence that the plaintiff made no representation whatever, 
either in writing or otherwise, as to his interest in the property, but 
that the agent of the defendant, when soliciting the insurance of the 
plaintiff, relied upon his own full knowledge of all the facts and cir- 
cumstances relating to the title and ownership of the property, and 
issued the policy of insurance to the plaintiff upon his (the agent’s) 
own knowledge of the interest which the plaintiff had in the prop- 
erty at that time, the agent’s knowledge being as full and particular 
as that of the plaintiff: Sun Mut. Ins. Co. vs. Ocean Ins. Co., 107 
U. S., 485. 

“To deliver a policy with full knowledge of facts upon which its 
validity may be undisputed, and then to insist upon these facts as 
ground of avoidance, is to attempt a fraud. This the courts will 
neither aid nor presume; and when the alternative is to find this, 
or to find that, in accordance with honesty and fair dealing, there 
was an intent to waive the known ground of avoidance, they will 
choose the latter. * * * Such anissue is tantamount to an as- 
sertion that the policy is valid at the time of delivery, and is a waiver 
of the known ground of invalidity. So is the issue of a policy upon 
an application to a question in which no answer is given.” May, 
Ins., § 497. 

“Tt is well settled by the weight of authority that where a policy 
is issued containing conditions inconsistent with the facts, and the 
agent knew the facts when the policy was issued, the conditions are 
waived, so far as they conflict with the facts known to the agent; 
and this is peculiarly the case when the agent fills up the application 
erroneously when the facts were correctly stated to him by the as- 
sured. . In such cases the doctrine of estoppel is a very just applica- 
tion, as, if it was not permitted to apply, an innocent party could be 
made to suffer:” 2 Wood, Ins., § 90. 

The doctrine of the liability of insurance companies for the acts 
of their agents is so well established that the court deems it unne- 
cessary to discuss the question, or to cite authorities to sustain it. 
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The court finds nothing in the facts of this case to distinguish it 
from the reported cases sustaining this firmly-settled principle. 
There was a provision in the policy making it void if the building 
“be or become vacant or unoccupied, and so remain for ten days,” 
unless otherwise provided by agreement indorsed on the policy, or 
added to it. It is claimed by the defendant that under this provis- 
ion the policy is void, because the building was vacant, and so re- 
mained for 10 days and longer, without permission of the insurance 
company indorsed on the policy or added to it. The evidence shows 
that at the time the building was insured it had not been completed, 
and was not fit for occupancy. Because of this fact, there was in- 
dorsed on the policy when it was originally issued, a builder’s per- 
mit for the period of 30 days. When this builder’s permit was 
about to expire, the building still remaining incomplete and unoc- 
cupied, and no work upon it being in progress, a vacancy permit, 
instead of the builder’s permit, was indorsed upon the policy for the 
period of 30 days; and it was promised the plaintiff by the agent of 
the defendant that such vacancy permit should be indorsed upon 
the policy by the agent of the defendant at the expiration of every 
30 days until the work of completing the building should be com- 
menced, or until the plaintiff should be notified otherwise. This was 
done in fact for each 30 days up to October 1st, when it was not 
done only because, through inadvertence, the agent of the defend- 
ant failed to do it, and the building was burned within the period of 
the 30 days next ensuing. Had the agent of the defendant made 
the indorsement upon the policy of the vacancy permit on the Ist of 
October, as he promised the plaintiff he would do, and as the plain- 
tiff in good faith relied upon him to do, this question could not have 
arisen in this case. The evidence clearly shows that the agent of the 
defendant promised the plaintiff that this indorsement should be 
made upon the policy every 30 days; that the agent of the defend- 
ant had ready access to the policy for the purpose of making such 
indorsement; that for two of the periods of 30 days each the agent 
of the defendant did actually make such indorsement upon the pol- 
icy; and that he failed to do it for the third of such periods only 
through his own inadvertence, which was his own fault, and for 
which the plaintiff is in no wise to blame. The agent of the defen- 
daut solicited the insurance and issued the policy with full knowl- 
edge that the house was not completed, and must remain vacant for 
an indefinite period. He was fully aware that the house had re- 
mained vacant from the day he insured it, and his promise to keep 
the insured protected from loss or risk by indorsing upon the policy 
& vacancy permit every 30 days must be taken as a waiver of the 
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condition contained in the policy. His failure to make the indorse- 
ment upon the policy as he promised the plaintiff he would do, 
whether such failure was through inadvertence or otherwise, cannot 
be used to defeat the plaintiff in seeking the indemnity which the 
defendant had contracted to secure to him. 

“Tf, at the time the agent of the company received the premium 
of insurance and delivered the policy, he had knowledge of the va- 
cation of the property, and did not then avoid the policy, but treated 
it as valid and subsisting, such conduct of the agent was a waiver of 
the condition, and a breach of it could not be relied on by the de- 
fendant to defeat the plaintiff's recovery:” Georgia Home Ins. Co. 
vs. Kinnier’s Adm’x, 28 Grat., 106, 107. “Such waiver or estoppel 
(for the terms ‘ waiver’ and ‘estoppel’ may be indifferently used in 
application to the subject we are now considering) may take place 
either pending the negotiation for the policy, or after such negotia- 
tion has been completed, and during the currency of the policy, and 
either before or after forfeiture incurred. Such waiver may be made 
by a general agent, acting within the scope of his powers, needs no 
consideration to support it, and may be by parol, although the writ- 
ten consent of the insurer is required by the terms of the policy. 
Nor will the party insured be bound, nor ought he to be bound, by 
any instructions given by the insurer to his agent, limiting the gen- 
eral powers possessed by the latter in relation to the subject of the 
agency, unless such instructicns are made known to the assured:” 
Id., 108. 

Further citation of authorities on this point is unnecessary. 

The court has discussed and disposed of all the material questions 
in the case presented in the pleadings and the arguments, except 
one, which was raised by counsel for the plaintiff, arising under sec- 
tion 3252 of the Code of Virginia. This statute, in brief, provides 
that the conditions of an insurance policy shall be printed in type 
as large or larger than that commonly known as “long primer,” or 
be written with pen and ink in or on the policy. The preamble and 
the act, as originally enacted (see Acts Assem. Va., 1877-78, pp. 80, 
81), are as follows: 

Whereas, it is the custom of many insurance companies to issue policies of 
insurance with conditions and other restrictive provisions printed in small 
type, difficult to be read and likely to escape the attention of the insured : 

(1) Be it enacted by the general assembly of Virginia, that in any action 
against an insurance company or other insurer, founded upon a policy of in- 
surance issued after the first day of July, eighteen hundred and seventy-eight, 
no failure to perform any condition of the policy, nor violation of any re- 


strictive provision thereof, shall be a valid defense to such action, unless it 
appear that such condition or restrictive provision is printed in type as large 
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or larger than that in which this act of assembly is printed, to wit: that com- 
monly known as long primer type, or is written with pen and ink in or on the 
policy. 

The conditions and restrictive provisions in the policy sued on 
here are not printed in compliance with the requirements of the 
statute, and the policy is dated subsequent to the Ist of July, 1878. 
The argument of counsel on this statute has not been by any means 
exhaustive. Counsel for the plaintiff contend for its application to 
all the grounds raised by the defendant, except as to the question 
of an insurable interest. Counsel for the defendant insisted in the 
oral argument of the case that the statute is illegal, as being in 
conflict with that provision of the constitution of the United States 
which inhibits a state from passing any act impairing the obliga- 
tion of a contract, but they do not refer to it in their written brief. 
The court, as at preseut advised, sees no ground to question the 
validity of the act. It is not in conflict with any provision of the 
constitution of the United States, being prospective in its operation, 
nor is it in conflict with the constitution of the state of Virginia. 
Its enactment is within the legislative powers of the state govern- 
ment. The reason recited in the preamble of the act for its passage is 
a sound one, and the act is in accord with a wise public policy, rea- 
sonable and just in its requirements. It is applicable to the condi- 
tions of the policy on which this action is based. The court has 
decided the case on other grounds, but if it were necessary to pass 
upon this question the court would hold that the said conditions are 
invalid as a defense to this action, because they do not conform to 
the requirements of the statute. Judgment will be entered for the 
plaintiff in the sum of $3,170.54 with interest from the 20th day of 
December, 1892, until paid, and the costs of this action. 
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An adjusting agent adjusted a loss of plaintifi’s firm on contents, which was 
paid. 

Held, That plaintiff was justified in believing that such agent had authority 
to waive proofs of loss on the building itself. 


Held, That evidence of such adjustment on the contents was competent as 
to the question of the agent’s authority to adjust on the building. 


An instruction that authority to adjust loss on the contents would not give 
the agent authority to adjust on the building did not conflict with in- 
struction that such authority as to contents might be considered by the 
jury as a circumstance in determining the authority as to the building. 
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The plaintiff was the owner of a livery barn at Atlantic, Iowa, on 
which the policy in suit issued, which is numbered 2,241. The policy 
issued to the plaintiff. The defendant also issued a policy on the 
contents of the barn to Slater & Eller, the Slater of the firm being 
the same person as the plaintiff. The Western Home Insurance 
Company also issued separate policies on the same property to the 
same persons. Other companies also issued policies in the same 
way. On the 3d day of May, 1888, and while the policies were in 
force, the building and contents were destroyed by fire. The policy 
issued to Slater & Eller by defendant was numbered 2,239. Notice 
of loss was given to the company under the two policies. Under the 
policy in suit, No. 2,241, no proofs of loss were made, and the 
defense to the suit is based on that fact, so far as concerns this 
appeal. In avoidance of the failure to make such proofs the plaintiff 
pleaded a waiver by the defendant. 

One E. F. Philbrook was the adjusting agent for the Western 
Home Insurance Company, and visited Slater & Eller for the purpose 
of adjusting the loss of that company. On his way he called at the 
office of the defendant company at Des Moines, and was by its sec- 
retary, H. E. Teachout, asked tv act for the defendant company 
with reference to its loss; but there is some conflict as to the extent 
of his authority to so act. It is the claim of the plaintiff that, under 


* Decision rendered, Jan. 18, 1894. 
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his authority, he could legally bind the defendant as to adjustments 
under both policies, while it is that of the defendant that he was 
merely authorized to “adjust or take proofs of loss,” under policy 
2,239. At the close of plaintiff's direct testimony, and again at 
the close of the testimony in the case, the defendant moved the 
court to instruct for a verdict in its favor on the ground that there 
was no testimony from which the jury could properly find that. 
Philbrook had authority to act for defendant with reference to the 
loss under the policy in suit. In each case the motion was over- 
ruled, of which rulings complaint is here made, and the considera- 
tion of the questions thus presented will largely dispose of the 
questions in the case. It will only be necessary to consider the 
ruling upon the second motion, because if, in the further progress 
of the trial, after ruling upon the first motion, the state of the evi- 
dence was so changed that such a motion was properly overruled, 
the first ruling, even if erroneous, was without prejudice. 

1. Under the authority granted to Philbrook by defendant’s sec- 
retary, he so acted that the loss of Slater & Eller was adjusted and 
paid. His own report to the defendant shows that he not only took 
proofs of loss, but that he also exercised the authority of adjusting 
values by agreement, and the company acted upon his report. This 
fact, with the statement in argument by appellant that he was 
authorized to “adjust or take proofs of loss,” warrants the conclusion 
with us that he was before Slater & Eller as the company’s authorized 
adjuster. With this relationship fixed, we can more easily apply 
the evidence as to Philbrook’s authority to bind defendant as to 
the loss under the policy in suit. It will be remembered that other 
companies than the defendant and the Western Home Company, for 
which Philbrook acted under the Slater & Eller loss, carried risks 
on the livery barn; and these other companies and Slater, at the 
time of this adjustment by Philbrook of the Slater & Eller loss, had 
agreed upon terms of arbitration, and there were at that time no 
adjustments under the policy in suit. The facts upon which plain- 
tiff relies to support his plea of waiver are that at the time of the 
adjustment of the Slater & Eller loss he and Philbrook agreed that 
no proofs of loss under the policy in suit need be made, and that 
the claim should abide the result of the arbitration with the other 
companies, the defendant pay its proportion of the loss as thus 
ascertained; and that, relying upon such agreement, no proofs of 
loss were made; and this suit is for the proportion as fixed by the 
arbitration. The evidence is conflicting, but the state of it is such 
that the jury could, as it must, have found that such an agreement 
was made, and with its finding we should not interfere if, in making 
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such agreement, he could legally bind the defendant. What, then, 
as between plaintiff and defendant, is the legal effect of the author- 
ity granted to Philbrook? The company had sent him to Slater & 
Eller as their adjuster. Neither the company nor Philbrook inti- 
mated that his authority as an adjuster was limited, but, on the con- 
trary, he in the one case authoritatively exercised the usual powers of 
such an agent. The company had said to both Slater and Eller: 
“This is my authorized agent. Deal with him as such.” In view 
of the finding of the jury, we may say that Philbrook assumed the 
same authority for adjustment under one policy as under another. 
The rule of appellant’s contention would require us to hold that 
Slater, after dealing with him as an authorized adjuster with him 
and Eller in regard to the loss on the contents of the barn on one 
policy, could not recognize him as an adjuster on a loss on another 
policy from the same company to him resulting from the same fire. 
We think that such a rule should not obtain. Looking to the man- 
ner in which the insurance business of the country is transacted, 
through agents, distant from the home offices of the companies, by 
which patrons neither see nor know any other than the soliciting 
agent, who, upon a written application, either issues or procures 
and delivers the policy, and, after loss, the adjuster, through whom 
the business of adjustment is carried on, and the consequences of 
the rule contended for will be apparent. The rules of law are de- 
signed to be in harmony with the natural and reasonable conduct 
of parties in their business intercourse, and with the changed con- 
dition in the business intercourse of the country from time to time 
must come such changes in the laws governing legal rights as will 
maintain such harmony. Philbrook had been sent to Slater as an 
adjuster. It is the law that Slater must, at his peril, know of Phil- 
brook’s authority to act as such; but with his knowledge that he 
was an adjuster came the legal right to assume that his power was 
commensurate with the duties of adjustment between the persons 
to whom he was sent and the company as to all matters that should 
reasonably be considered as intended by the company. We think 
that, after the adjustment of the Slater & Eller loss by Philbrook, 
no reasonable person would have doubted his pretended authority 
to adjust the loss on the barn, particularly in view of the close 
identity of the losses as to parties and circumstances. It was the 
act of the company that gave rise to this reasonable belief on the 
part of Slater by sending Philbrook as adjuster. If an insurance 
company does not wish to be bound up by so broad a presumption 
as to the authority of an adjuster, a reasonable and very just rule, 
as applied to the present method of insurance business, would 





1895. } Slater vs. Capital Ins. Co. 177 


require that it should impart to the assured the limitations upon his 
authority, by which means the parties could act upon an equality,— 
a condition absolutely forbidden by the rule contended for. 

The general importance of the rule we are considering will justify 
a somewhat extended quotation from Insurance Co. vs. Wilkinson, 
(in 13 Wall., 222), where the United States Supreme Court has 
adopted reasoning somewhat similar to ours with like conclusions. 
We quote therefrom as follows: “It is well known,” said the court, 
“(so well that no court would be justified in shutting its eyes to it), 
that insurance companies organized under the law of one state, and 
having in that state their principal business office, send these agents 
all over the land, with directions to solicit and procure applications 
for policies, furnishing them with printed arguments in favor of the 
value and necessity of life insurance, and of the special advantages 
of the corporation which the agents represent. They pay these 
agents large commissions on the premiums thus obtained, and the 
policies are delivered at their hand to the assured. The agents are 
stimulated by letters and instructions to activity in procuring con- 
tracts, and the party who is in this manner induced to take out a 
policy rarely sees or knows anything about the company or its offi- 
cers by whom it is issued, but looks to and relies upon the agent 
who has persuaded him to effect insurance as the full and complete 
representative of the company in all that is said or done in making 
the contract. Has he no right to so regard him? It is quite true 
that the reports of judicial decisions are filled with the efforts of 
these companies, by their counsel, to establish the doctrine that 
they can do all this, and yet limit their responsibility for the acts of 
these agents to the simple receipt of the premium and delivery of 
the policy; the argument being that, as to all other acts of the 
agent, he is the agent of the assured. - The proposition is not with- 
out support in some of the earlier decisions on the subject; and at 
a time when insurance companies waited for parties to come to 
them to seek assurance, or to forward applications on their own 
motion, the doctrine had a reasonable foundation to rest upon. 
But to apply such a doctrine, in its full force, to a system of selling 
policies through agents, which we have described, would be a snare 
and a delusion, leading, as it has done in numerous instances, to the 
grossest frauds, of which the insurance corporations receive the 
benefits, and the parties supposing themselves insured are the 
victims. The tendency of the modern decisions in this country is 
steadily in the opposite direction. The powers of the agent are 
prima facia coextensive with the business intrusted to his care, and 
will not be narrowed by limitations not communicated to the person 

Vou. XXIV.-12. 
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with whom he deals. An insurance company establishing a local 
agency must be beld responsible to the parties with whom they 
transact business for the acts and declarations of the agent within 
the scope of his employment as if they proceeded from the princi- 
pal.” The arguments in that case apply with strong, if not with 
equal, force to the business of fire insurance, and to the duties and 
authority of agents acting for companies after losses occur. In 
view of the business zeal and competition of the times, with insur- 
ance companies we may say “no stone is left unturned” to secure 
applications, and to this end agents wait upon desired customers in 
field and shop and home, to urge their superior claims for patronage. 
After a loss occurs, agents are promptly on the ground for investi- 
gation, conference, and adjustment. Under the business education 
of the times they are factors by and through which patrons may 
know and deal with the companies. The agent is the representative 
of the company. Now, it is certainly a reasonable rule that when 
an agent approaches a patron who has met with a loss, he may 
know to what extent he can safely act or deal with him as such 
agent. The company has that knowledge. If they are to do busi- 
ness upon equal terms, the patron should also have it. It is hardly 
to be expected that the business of adjustment must await a cor- 
respondence between the assured and the company to know the 
fact. But two other methods are open: First, that the company 
shall give notice of the authority possessed by its agent; or, second, 
that the assured may lawfully assume that the agent has authority 
to transact the business in hand as if possessing general powers for 
that purpose. Such a rule has full support in Insurance Co. vs. 
Wilkinson, supra, and also in considerations of both public and pri- 
vate good. See, also, as bearing on this question: Silverberg vs. 
Insurance Co. (Cal.), and, to some extent, Insurance Co. vs. Gallatin, 
(Wis.). There are very many cases in which other, but somewhat 
kindred, subjects are discussed, wherein, from the reasoning, this 
position receives support. Of those, see Morrison vs. Insurance 
Co. (Tex. Sup.); Cleaver vs. Insurance Co. (Mich.); Schoener vs. 
Insurance Co. (Wis.); Alexander vs. Insurance Co. (Wis.), and 
cases therein cited. It should be stated that the state of Wisconsin 
has a general statute on the subject, which controls the decisions of 
that state to some extent. We think the facts of this case justify 
the application of such a rule, and that the company is responsible 
for failure to make the proofs of loss. The evidence and admissions 
were such that, under the law as we have expressed it, it was not 
error to refuse the motion to instruct the jury to return a verdict 
for the defendant. 
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2. There is a complaint that the court admitted evidence as to the 
Slater & Eller loss and adjustment, and it will be seen that we think 
such testimony was proper, as showing the connection of the two 
losses, and the relation of the parties to this suit in the two trans- 
actions. The court told the jury that “authority from the defend- 
ant to Philbrook to adjust and settle the Slater & Eller loss would 
not give authority to bind the defendant as to the loss of the plain- 
tiff under the policy in question,” and of this appellant does not 
complain; but the court further says: “Still the fact that authority 
was given him to settle the Slater & Eller loss is proper to be con- 
sidered by you as a circumstance to show the relations existing at 
the time between defendant and said Philbrook, and from these and 
every other fact and circumstance shown by the evidence you must 
say whether said Philbrook was authorized to adjust and settle 
plaintiff's loss or not.” We see no error in the instruction. The 
two statements are not in conflict. The first deals with the legal 
effect, only, of a particular fact, and the latter permits its use with 
other facts to reach a conclusion. It may be said that the theory 
on which the court submitted the case differs from the rule an- 
nounced by us in this; that it required the jury to find as a fact that 
Teachout authorized Philbrook to act for the company in adjusting 
the Slater loss, without stating the presumption arising from the 
fact of his being sent to Slater as the company’s adjuster. But 
appellant cannot complain of the neglect to state a presumption of 
law against it. We think the effect of the instructions, taken 
together, wus to permit the jury to assume from the manner in 
which Philbrook was sent, in view of the entire surroundings, the 
authority to act in the Slater case. While the court did not, in 
terms, state the rule as to presumptions, it was inferable from the 
instructions given. 

There is no error in the record, and the judgment is affirmed. 





Supreme Court of Icwa. | March, 


SUPREME COURT OF IOWA. 


GREEN 
v8. 


LIVERPOOL & LONDON & GLOBE INS. CO.* 


The plaintiff desired additional insurance on furniture, books, etc., and agreed 
with the agent for a new policy in place of the old, to cover the entire 
amount. The policy was issued and accepted, being similar to the old 
except as to amounts. 


Held, That where such policy was void for noncompliance with the statute, 
it will be presumed that the terms of the written contract were similar to 
those of the oral agreement. 


Held, That where the articles were described as being in a dwelling, which 
was a rectory, but were in fact kept in the church, a few feet distant, 
for their “‘ordinary, necessary, and convenient use,” there could be no 
recovery. 


The court below found the following facts and conclusions: “(1) 
That on the 7th day of November, 1891, the parties orally negotiated 
a contract of insurance, by the terms of which, in consideration of 
thirty dollars, then paid by the plaintiff to the defendant, the de- 
fendant promised and agreed to insure the plaintiff against damage 
or loss by fire to an amount rot exceeding $2,500, plaintiff’s house- 
hold furniture, useful and ornamental, beds, bedding, linen, family 
wearing apparel, printed books and music, silver plate and plated 
ware, pictures, paintings, engravings, and mirrors and their frames, 
piano-forte or organ, stool and cover, sewing machine, fuel and 
family stoves, watches and jewelry in use, and all other family goods 
not otherwise named, including pamphlets, magazines, sermons, and 
other writings, at not exceeding actual value, for the term of three 
years from November 7, 1891, at noon, to the 7th day of November, 
1894, at noon, and plaintiff paid to defendant the sum of thirty dol- 
lars, which the defendant received in full as consideration and com- 
pensation for said insurance, which defendant still retains. (2) 
That at the time of negotiating said contract the plaintiff was a min- 
ister of the gospel, and rector of Grace Church, in Cedar Rapids, 
Towa, and resided at No. 133 A Avenue, in said city, said residence 
being a few feet distant from said Grace Church. (3) That the 
property described, being Schedule A of plaintiff’s petition, was, as 
to each article, covered by said contract of insurance with defen- 
dant. and each article was, at the date of loss, of the value set out 


* Decision rendered, Oct. 5, 1894. 
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in said schedule, aggregating in value $727. (4) That said prop- 
erty so described was by the plaintiff, in the ordinary, usual, and 
necessary use of the same at the time it- was destroyed by fire, kept 
by plaintiff in said chapel of Grace Church for its ordinary, neces- 
sary, and convenient use as rector of said church. (5) That on 
January 24, 1892, while said property was so kept in said chapel of 
said church, said chapel took fire, and from said fire in said chapel 
all of said property was thereby destroyed, of the value of $727. (6) 
That afterwards, February 15, 1892, plaintiff served on defendant an 
aftidavit showing said loss, of which Schedule A of the petition is a 
copy, and demanded of defendant payment of said loss, which de- 
fendant refused to make, and still refuses. (7) That at the time of 
said verbal negotiations for insurance it was understood between 
the plaintiff and the defendant that a written policy of insurance 
was to be made out by defendant and delivered to the plaintiff, and 
the same was so executed by the agent of defendant on the 7th day 
of November, 1891, and mailed at Cedar Rapids to the plaintiff the 
same night, which is Exhibit B of plaintiff’s petition, which the 
plaintiff received before loss, and has since retained, without objec- 
tion, up to date of loss, and still holds said policy. (8) Prior to the 
execution of policy (said Exhibit B), the plaintiff held a policy is- 
sued by said defendant, which is Exhibit No. 1 of the evidence. (9) 
That during all the times mentioned in plaintiffs petition the de- 
fendant was an insurance corporation for pecuniary profit, organized 
under the laws of Great Britain as a stock insurance company, and 
doing business as such within the state of Iowa, under license is- 
sued by the auditor of Iowa, said permit being Exhibit No. 5 of the 
evidence, doing business in the state of Iowa as a cash stock insur- 
ance company, and not as a mutual insurance company. (10) From 
the foregoing facts, I find, as a conclusion of law, that said written 
policy (Exhibit B of plaintiff's petition) was issued in violation of 
the law of the state of Iowa, and is therefore void, for the reason 
that said policy does not set forth whether the defendant is a mutual 
or stock company, as required by law. That plaintiff is entitled to 
recover on the oral agreement. Plaintiff is entitled to judgment in 
the sum of $727, with interest on said amount at the rate of six per 
cent per annum from February 15, 1892, and costs. 
Joun T. Sroneman, Judge.” 


Mus & Keeter, for Appellant. 


Cuas. A. Crarg, for Appellee. 
Granc_er, C. J. 


As to the facts of the case, there is no substantial dispute. In 
January, 1889, the defendant company issued to the plaintiff a policy 
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on the property specified in the first finding of fact by the court, 
with slight exceptions, among which is the item of “ printed books.” 
The aggregate amount of the policy was $2,000, and it was specific 
in this: that $500 of the amount was on a “ library of books, pamph- 
lets, magazines, sermons, and other writings,’ and the remaining 
$1,500 on other items. November 7, 1891, the plaintiff applied to 
the agent of the company at Cedar Rapids, Iowa, for some additional 
insurance, saying he had been buying a number of new books, 
among other things, which he wanted insured, and he asked to have 
the amount of his insurance increased $500. At the suggestion of the 
agent, it was agreed that the former policy should be canceled, and a 
new one issued for the full amount of the insurance wanted, namely, 
$2,500, and in “ blanket form,” instead of being specific. In pursu- 
ance of this agreement, the new policy issued, in form as agreed 
upon, and was sent to and retained by plaintiff till the loss in ques- 
tion occurred. These facts, with perhaps others, appear from the 
record, and are proper to be considered with those found by the 
court in passing upon the assignments of error argued. 

It will be remembered that this action is upon the oral contract 
for insurance, and not upon the policy. The property for which re- 
covery was sought was burned in Grace Chapel. Both of the poli- 
cies referred to limited the liability of the company to loss for the 
property described “while contained in the two story brick and 
frame dwelling house, with a shingle roof, situated on No. 133 A 
Avenue, Cedar Rapids, Iowa.” Because of this limitation, there 
could be no recovery on the policy, for the building described was 
not Grace Chapel, but separate, and some feet from it. To justify 
a recovery on the oral contraet for insurance, it is averred in the 
petition that the policy is void for the reason that it “does not set 
forth whether the company is a mutual or stock company, as re- 
quired by law.” It is true that neither of the policies conformed to 
the provisions of Code, § 1703, to show whether the company issu- 
ing the policy was a mutual or stock company, and much attention 
is given in argument to the propositions whether or not the section 
is applicable to foreign insurance companies, and, if it is, whether 
the omission renders the policy void so as to justify an action on the 
oral agreement. We do not find it necessary to determine either of 
these questions, for, if it be conceded that the action on the oral 
contract may be maintained, the undisputed facts are against plain- 
tiffs right of recovery. The contract, whatever may be its terms, 
was made on the 7th day of November, 1891, and that is the date of 
the last policy. The policy, though void as such, as an instrument 
of writing contains the terms and conditions upon which the insur- 
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ance was obtained. When plaintiff went to the agent for additional 
insurance, it was to be additional to what he then held, and it is a 
fact not to be questioned that the first policy then contained the 
understanding of the parties as to the terms of insurance. It had 
been delivered to plaintiff, and accepted and retained by him as 
embodying the contract or understanding. On the 7th day of No- 
vember, 1891, he simply asked for additional insurance, and it was 
agreed that another policy should issue, and the changes to be made 
were clearly understood. Both parties then knew the conditions of 
the policy us to the location of property insured, and no change in 
that respect was in any way suggested or considered. It was then 
clearly understood that a policy, with the terms as changed, was to 
issue, and it did issue, and was accepted. Had the policy shown on 
its face that it was a “cash stock company,” it would have consti- 
tuted the contract of the parties. And why? Because it contained 
the terms agreed upon by the parties. The terms expressed in the 
policy are just as clearly those agreed upon by the parties as if the 
instrument had shown that it was a stock company. There is no 
pretense in the record of any other understanding than as expressed 
in the policy. 

There is no finding by the superior court that the oral contract 
was in any way different from the policy, and, if the oral agreement 
contained the same limitation as to the location of the property, the 
liability for loss would have been the same as if the policy had been 
valid. The case of Barre vs. Insurance Co. (76 Iowa, 609) is quite 
in point. In that case there was a breach of a contract to issue a 
policy. A loss occurred, and an action was brought on the agree- 
ment to issue one. It is there held that the parties were bound by 
the terms the policy would have contained had it issued. Under 
plaintiff's contention in this case, that the policy is void, it is as if 
none had issued; and there is not a word of testimony in this record, 
outside of the policy itself, except of an agreement to issue a policy 
of insurance. The right of action upon the oral promise is because 
of a failure to issue a valid policy. The terms of the oral agreement 
are the same as if the policy had been valid. The minds of the par- 
ties met on the terms and conditions as expressed in the policy. 
The Barre case goes even further, and says: ‘‘ The law will presume 
that the minds of the contracting parties met upon a contract con- 
taining the terms and conditions of the policy usually issued by de- 
fendant covering the risks:” See Smith vs. Insurance Co., 64 Iowa, 
716. In this case the parties actually put in writing the terms and 
conditions of their agreement. The writing, when unquestioned, as 
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in this case, as to its containing the terms as agreed upon, is con- 
clusive upon the question. 

Appellee urges that the restriction as to the place is a mere mat- 
ter of description, and that the company is liable, notwithstanding, 
if the property is destroyed at another place “in its ordinary, neces- 
sary, and convenient use,” and the case of Longueville vs. Assurance 
Co. (51 Iowa, 553), with other like cases, are cited in support of the 
rule. In the Longueville case certain wearing apparel and house- 
hold goods were insured, “ all contained in a two-story frame dwell- 
ing.” Some of the wearing apparel was worn away, and burned 
while in such use, and the words, “contained in * * * aframe 
dwelling,” were held to be words of description, and that the parties 
used them as indicating the place of deposit when not in use. This 
policy is different, and limits the liability of the company for loss 
on the property “ while contained in the two-story brick and frame 
dwelling house,” etc. This contract is widely different from those 
in the cases cited. The evidence shows that the property was kept 
sometimes in the chapel and sometimes in the house, and parts of it 
used in both places; and if we assume that the parties, when mak- 
ing the contract, knew of this, we have additional reason for limit- 
ing the liability to losses while in the house. It is sufficient to say 
that the liability is thus limited, and the courts have no right to ex- 
tend it. We think, under the undisputed facts of the case, there 
should have been a judgment for defendant, and that entered for 
the plaintiff is reversed. 


SUPREME COURT OF CALIFORNIA. 


MEYER ET AL. 
vs. 
GREAT WESTERN INS. Co.* 


The vessel having sprung aleak, put into an intermediate port, and the mas- 
ter, who was part owner of the vessel, sold the cargo, abandoned the voy- 
age, and after repairing sailed for another port. There was evidence that 
the cost of repairs was small; that much of the cargo was sold before it 
was discharged, and before the extent of damage to the vessel had been 
ascertained, some of it beyond its original cost ; that the master knew the 
owners of the cargo and failed to notify them. 


Held, That this was evidence for the jury of barratry by the master, for the 
purpose of making a more profitable voyage elsewhere. The fact that he 
was part owner did not incapacitate him from committing barratry. 


* Decision rendered, Oct. 5, 1894, 
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A telegram at the instance of the insurer to the representative of the Board of 
Underwriters, at the port where the cargo was sold, justified the admission 
as evidence of the representative’s response to the board regarding the 
sale, though adverse to insurer. But a letter from such representative to 
a third party with whom insured had no relations was not admissible. 


Mitton Anpros (E. J. McGrew, of counsel), for Appellant. 
Pace & Eetis and Prussury & Branpine, for Respondents. 


Harrison, J. 

The defendant issued its policy of insurance to the plaintiffs in 
the sum of. $9,500, against an actual total loss of certain merchan- 
dise, consisting of coke, coal, soda crystals, and soda ash in the ship 
Melanesia on her voyage from Newcastle-on-Tyne to San Francisco, 
and also $500 on commissions and freight profits. The risks against 
which the insurance was made were the perils of the sea, barratry of 
the master and mariners, and other perils usually insured against in 
a policy of marine insurance. The Melanesia sailed from Newcastle 
on the 21st day of December, 1884, and on the 21st of June follow- 
ing, in consequence of having sprung aleak, she proceeded to Mon- 
tevideo, where she was repaired and put in a fit condition to pro- 
ceed on her voyage, and on the 17th of October, 1885, she sailed 
from Montevideo for Akyab, in India, where she arrived January 4, 
1886. Upon her arrival at Montevideo, the master discharged the 
soda ash and soda crystals from the vessel, and sold them at public 
auction. The coke and coal were sold by him upon the vessel be- 
fore they were discharged. Other portions of the cargo were sold 
by him, and the voyage to San Francisco was abandoned. The 
plaintiffs brought this action, claiming an actual total loss under the 
provisions of the policy, while the defendant denied that the loss 
had occurred within any of the risks assumed by it. Upon the 
issues thus made, evidence was presented to the jury, from which 
they were called upon to determine whether the sale by the master 
was necessitated by reason of the perils of the sea, or whether he 
was actuated by improper motives in making the sale. Upon these 
points the jury were fully instructed by the court in reference to the 
law applicable thereto, and to these instructions no exception was 
taken. The jury rendered a verdict for the plaintiff; and a new trial 
was asked upon the ground of insufficiency of the evidence to sustain 
the verdict, and for certain errors of law occurring at the trial. 
From the judgment and the order denying a new trial, the defend- 
ant has appealed. 

In the statement on motion for a new trial the defendant speci- 
fies, as the particulars in which the evidence is insufficient to show 
that the cargo was lost by reason of any of the perils insured 
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against, that it does not appear that there was any necessity for its 
sale, or that, if the cargo had been reshipped, it would not have 
arrived at San Francisco as the article originally shipped, or that it 
was in such a conditicn as to make it dangerous for the ship to carry 
it forward to its place of destination; and also that the evidence was 
insufficient to show that the master acted in bad faith, or fraudu- 
lently, or from any improper motive in making the sale. These 
specifications are pointed to the instructions of the court, in which 
the jury were told, in substance, that if, from the evidence, they 
found these facts, the plaintiffs were entitled to recover. There was 
evidence before the jury upon all of these matters, and at the re- 
quest of the respective parties the jury were fully instructed by the 
court upon the propositions of law applicable thereto. They were 
told the conditions which would create a necessity for the sale, and 
what would be an actual total loss of the articles insured, within the 
meaning of the policy; and they were also told that the necessity of 
the sale was to be determined by them from all the circumstances of 
the case, as disclosed by the evidence. Their verdict in favor of the 
plaintiffs establishes that they were satistied from the evidence that 
there was an actual total loss, within the meaning of the policy, as 
construed under the instructions of the court; and, if there is any 
evidence in support of the verdict, the verdict must be upheld. 
The refusal of the trial court to set it aside is itself of great weight, 
and shows that, in the opinion of the judge who heard the case, the 
evicence was sufficient to uphold it. It is not sufficient thereafter 
upon an appeal, to point out, or even demonstrate to this court, that 
the verdict is against the preponderance of evidence, or that upon. 
the same evidence other persons would come to a different conclu- 
sion. If there is any evidence upon which the jury could have 
found its verdict, it must be upheld. 

It would serve no useful purpose to review the record, and point 
out the portions which sustain the conclusion of the jury. The in- 
trinsic character of the cargo, its condition upon its arrival at Mon- 
tevideo, and the extent of injury it had then received; the effect of 
discharging and reshipping the several portions thereof, the liability 
to further injury by a prosecution of the voyage, and the probability 
of risk or danger in attempting to continue the voyage to San Fran- 
cisco with some portions of the cargo, were all laid before the jury; 
and they were required to determine whether, upon a fair consider- 
ation of all these circumstances, acting as reasonable men would act, 
there was that necessity for making the sale which the court had 
told them was necessary in order to bring the loss within the risks 
assumed by the defendant. It was not necessary to demonstrate 





1895. ] Meyer et al. vs. Great Western Ins. Co. 187 © 


with mathematical exactness the impossibility of continuing the 
voyage with the cargo, or that, if it was reshipped, it would not 
. sustain injury or create danger; nor was the actual condition of the 
cargo at Montevideo an absolute test of the necessity of the sale. 
The question to be determined by the jury was whether a prudent 
man, in the exercise of his deliberate judgment, and upon a reason- 
able calculation of the future, under the light of these circumstances 
and the facts disclosed by this evidence, would deem it necessary to 
sell the cargo. The consideration of these circumstances as they 
were presented to the jury created at least a substantial conflict in 
the evidence upon this proposition, and we are not at liberty to dis- 
regard the conclusion at which they arrived. 

The jury were also instructed that, if the sale by the master was 
barratrous, there was an actual total loss, within the meaning of the 
policy; and upon this subject they were told that “if the master 
acted in bad faith in selling the cargo of the Melanesia for the pur- 
pose of serving his own ends, or acted against what he knew or be- 
lieved to be the law, though he thought he was advancing the in- 
terests of the owners of the cargo, then his conduct in selling the 
cargo was what is called ‘ barratrous.’” Upon this point there was 
evidence to the effect that the cost of repairing the vessel was tri- 
fling, and occupied only a few days; that much of the cargo was 
sold before it was discharged, and before the master had had an op- 
portunity to ascertain the extent of damage to his vessel; that some 
of it was sold for a price beyond that of its original cost; that the 
master knew the insured and the owners of the cargo, and failed to 
communicate with them, or notify them of the damage, or of his 
sale of the cargo, or of his purpose to make the sale; that the mas- 
ter was himself a part owner of the vessel; and that, very soon after 
its repair, he abandoned the voyage to San Francisco, and sailed for 
a distant port in India. These facts might wel! cause the jury to 
believe that he had acted in bad faith in making the sale; that his 
interest in the vessel and its earnings prompted him to seek a differ- 
ent field therefor, and caused him to forego his obligation to pro- 
tect the cargo, for the benefit that he might derive by abandon- 
ing the voyage. See New Orleans Ins. Co. vs. Albro Co., 112 U. S., 
506. Especially if the jury had believed, as is contended by the ap- 
pellant upon the proposition previously discussed, that the ship was 
in a seaworthy condition and fit to make the voyage to San Fran- 
cisco, and that there was no necessity for a sale of the cargo, would 
they be authorized to find that the sale was made in bad faith, and 
that the master had been guilty of barratry. The fact that the mas- 
ter was a part owner in the vessel did not incapacitate him from 
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committing barratry, especially with reference to the cargo: Jones 
vs. Nicholson, 10 Exch., 28. 

Certain rulings of the court are assigned as error, but none of 
them are such as to authorize a reversal of the judgment. The 
plaintiff offered in evidence a letter from Theobald & Co., of Monte- 
video, to the secretary of the San Francisco Board of Underwriters, 
of which body the defendant was a member, acknowledging the re- 
ceipt of a telegram regarding the loss of tha Melanesia. The plain- 
tiff Meyer had testified: “I had a conversation with the agent of the 
defendant with reference to the agents of the board of underwrit- 
ers at Montevideo,—Theobald & Co. He several times tuld me they 
were waiting to get an answer from Theobald & Co. about the par- 
ticulars of the accident to the Melanesia, and of the action taken 
thereupon. * * * From the conversations I had with the agent 
of the Great Western Insurance Company, he told me, while the risk 
on the Melanesia was pending, that the Union Insurance Company 
was interested as reinsurers of the Great Western, and he had to 
consult with Mr. Touchard, the then president of the Union Insur- 
ance Company, and that they had decided to telegraph to J. K. 
Theobald & Co. that the ship must continue on her voyage; and they 
gave me at the time even the terms of the identical cable which they 
had sent.” The defendant objected to a portion of the letter “as 
being immaterial and irrevelant, and as being the talk of Theobald, 
giving his opinion on a variety of matters not responsive to any tel- 
egram sent to him;” but the objection was overruled. There was 
no error in this ruling. The portion objected to was not inadmissi- 
ble for the reason that it was not responsive to the language of the 
telegram. It was written by reason of the telegram that had been 
sent at the instance of the defendant, and was a part of the corre- 
spondence by the defendant with reference to the loss. It was rel- 
evant to the issues before the court, and might become material 
upon showing the relations of Theobald & Co. to the defendant. No 
objection was made to its competency on the ground that Theobald 
& Co. were not the agents of the denfendant, or that the scope of 
their agency did not include the disposition of the insured property. 
Meyer had referred to them as the agents of the Board of Under- 
writers, and it was admitted that the defendant was a member of 
that board, and the agent of the defendant had stated to him 
that the telegram had been sent at his instance. The statement of 
facts connected with the disposition of the cargo isto be considered 
in the nature of a report by a general agent to his principal. Such 
a report is equivalent to a declaration by the principal himself. See 
Whart. Ev., § 1177. The statements in the letter that the writer 
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considered the sale best for all concerned, and that he considered 
the prices obtained very good, were, it is true, mere matters of opin- 
ion; but they were not specially objected to, and, even if they had 
been, they are of such a character that no harm could have resulted 
from their being brought to the knowledge of the jury. The subse- 
quent letter from Theobald & Co. to the Union Insurance Company 
was properly excluded. It was merely a statement to a third party, 
with whom the plaintiffs had no relation. The other rulings objected 
to are not of such a nature as to require any comment. The court 
committed no error in modifying the instructions asked for by the 
defendant. The judgment and order are affirmed. 
We concur: Van Fleet, J.; Garoutte, J. 
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PHENIX INS. CO., or BROOKLYN 
v8. 


OMAHA LOAN & TRUST CO.* 


One Crew borrowed of a trust company $4,000, agreeing to repay it in five 
years, with semiannual interest. To secure the payment of this debt, 
Crew executed to the trust company a mortgage upun his real estate. 
This mortgage provided that Crew should insure the mortgaged property 
against loss by fire for five years, for the benefit of the trust company. 
About the date of the mortgage an ins.rance company issued to Crew a 
policy insuring the property against loss by fire for five years. This pol- 
icy contained the following provisions: (a) ‘‘If the property be sold or 
transferred in whole or in part without written permission in this policy, 
then, and in every such case, this policy is void.” (b) ‘‘ When the prop- 
erty shall be sold or incumbered, or otherwise disposed of, written notice 
shall be given the company of such sale or incumbrance or disposal ; 
otherwise, this insurance on said property shall immediately terminate.” 
Attached to this policy, and made part thereof, was a ‘‘ mortgage slip,” 
as follows: ‘It is hereby agreed that this insurance, as to the interest of 
the mortgagee only therein, shall not be invalidated by any act or neglect 
of the mortgagor or owner of the property insured, nor by the occupation 
of the premises for purposes more hazardous than are permitted by this 
policy. It is further agreed that the mortgagee shall notify said company 
of any change of ownership or increase of hazard which shall come to the 
knowledge of the said mortgagee, and that every increase of hazard not 
permitted by this policy to the mortgagor or owner shall be paid for by 
the mortgagee on reasonable demand, according to the established scale 
of rates, for the whole term of use of such increased hazard. It is also 
agreed that whenever the company shall pay the mortgagee any sum for 
loss under this policy, and shall claim that, as to the mortgagor or owner, 
no liability therefor existed, it shall at once be legally subrogated to all 
the rights of the mortgagee under all the securities held as collateral to 


* Decision reudered, Sept. 19, 1894. Syllabus by the Court, 
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the mortgage debt, to the extent of such payment, or, at its option, may 

pay to the mortgagee the whole principal due or to grow due on the mort- 
gage, with interest, and shall thereupon receive a full assignment and 
transfer of the mortgage and all other securities held as collateral to the 
mortgage debt; but no such subrogation shall impair the right of the 
mortgagee to recover the full amount of its claim.” The policy, on its 
issuance, was delivered to the trust company, which retained the posses- 
sion and title thereof. Crew sold and conveyed the mortgaged property 
without the written permission of the insurance company, and of which 
sale the latter had no notice of any kind until after the insured property 
was destroyed by fire. The trust company learned of the conveyance of 
the property soon after it occurred, but negected to notify the insurance 
company thereof until after the fire. Prior to the destruction of the in- 
sured property by fire the trust company sold and assigned the mortgage 
debt, guarantying the collection and payment thereof, but did not assign 
the insurance policy, or part with its possession. The mortgage debt was 
unpaid and not due at the time of the destruction of the insured property. 
The trust company brought suit against the insurance company to re 

cover the amount of the loss. While this action was pending the mort- 
gage debt matured, and the trust company, in pursuance of its contract 
of guaranty, paid it off. Held: (1) That neither the sale and conveyance 
of the mortgaged property by Crew without the permission of the insur- 
ance company, nor his failure to give the insurance company notice 
thereof, voided the policy as to the trust company. (2) That the status 
of the trust company was not that of a mere assignee of the insurance 
policy issued to Crew. nor that of a person appointed to collect the loss 
for him; that the policy contained a contract between the insurance com- 
pany and the trust company separate and independent from the contract 
between Crew and the insurance company; and that the rights of the 
trust company could not be made to depend upon Crew’s observance of 
his agrvements with the insurance company. (3) That the neglect of the 
trust company to notify the insurance company of the sale of the mort- 
gaged property did not void the policy as to the trust company. 


That as by the terms of the insurance policy the loss was made payable to the 
trust company, and as it owned and held possession of the policy, and had 
guarantied the payment of the mortgage debt, the suit was properly 
brought in its name, although the assignee of the mortgage debt was also 
a proper party plaintiff. 


Fawcert, Caurcaitt & Srurpevant, for Plaintiff in Error. 
Howarp B. Suir, for Defendant in Error. 
Raaay, C. 

The Omaha Loan & Trust Company, hereinafter called the “ trust 
company,” sued the Phenix Insurance Company, of Brooklyn, N. Y., 
hereinafter called the “insurance company,” in the District Court of 
Douglas County, to recover the value of certain property destroyed 
by fire, and insured by the insurance company. The trust company 
had judgment, and the insurance company brings the case here for 
review. The material facts in the case are: In February, 1886, one 
Nathaniel S. Crew was the owner of a tract of land in Buffalo 
County, Neb., on which were situate a barn and some other build- 
ings. In said month of February, Crew and his wife borrowed of 
the trust company $4,000, and, as an evidence thereof, executed and 
delivered to the trust company their coupon bond payable to the 
order of the trust company five years after February 1st, with in- 
terest payable semiannually, and secured the same by a first mort- 
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gage on their said real estate. By the terms of this mortgage, Crew 
and his wife agreed to insure, and keep insured for five years, the 
buildings on their real estate, for the benefit of the trust company. 
On the third day of March, 1886, the insurance company issued the 
policy sued on, insuring the buildings of Crew on his real estate 
against loss or damage by fire for a period of five years. The pol- 
icy contained the following clauses:— 


(a) If the property be sold or transferred in whole or in part without writ- 
ten permission in this policy, then, and in every such case, this policy is void. 
(b) When the property shall be sold or incumbered, or otherwise disposed of, 
written notice shall be given the company of such sale or incumbrance or dis- 
posal; otherwise, this insurance on said property shall immediately terminate. 

Attached to this policy, and made a part thereof, was also what is 
known and called among insurance men a “mortgage slip,” which 
coniained the following :— 

Phenix Insurance Co., of Brooklyn, N. Y. Loss, if any, payable to Omaha 
Loan and Trust Company, of Omaha, Neb., mortgagee, or its assigns, as its 
interests may appear. It is hereby agreed that this insurance, as to the in- 
terest of the mortgagee only therein, shall not be invalidated by any act or 
neglect of the mortgagor or owner of the property insured, nor by the occu- 
pation of the premises for purposes more hazardous than are permitted by 
this policy. It isfurther agreed that the mortgagee shall notify said company 
of any change of ownership or increase of hazard which shall come to the 
knowledge of the said mortgagee, and that every increase of hazard not per- 
mitted by this policy to the mortgagor or owner shall be paid for by the mort- 
gagee on reasonable demand, according to the established scale of rates, for 
the whole term of use of such increased hazard. It is also agreed that when- 
ever the company shall pay the mortgagee any sum for loss under this policy, 
and shall claim that as to the mortgagor or owner no liability therefor existed, 
it shall at once be legally subrogated to all the rights of the mortgagee under 
all the securities held as collateral to the mortgage debt, to the extent of such 
payment; or, at its option, may pay to the mortgagee the whole principal 
due or to grow due on the mortgage, with interest, and shall thereupon re- 
ceive a full assignment and transfer of the mortgage and all other securities 
held as collateral to the mortgage debt; but no such subrogation shall impair 
the right of the mortgagee to recover the full amount of its claim. Date, 
March 3, 1886. John H. Roe, Agent. 


The policy, with the mortgage slip attached, upon its issuance, 
was delivered to the trust company, and has ever since been owned 
and held by it. The bond and mortgage executed by Crew to the 
trust company was in April, 1886, by it sold and assigned to one 
Huey, the trust company guarantying the collection of the principal 
and the prompt payment of the coupons of said mortgage loan. 
On the 1st day of April, 1886, Crew and wife sold and conveyed 
their real estate to one Platter. For the purposes of this case, we 
take it as established by the evidence that no notice, written or 
otherwise, of this conveyance, was given to the insurance company, 
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either by Crew or Platter or the trust company, though the latter 
knew thereof soon after it occurred, until after the property insured 
had been destroyed, which occurred on the 27th day of April, 1889. 
On the 12th day of October, 1889, the insurance company having 
refused to pay the loss, the trust company brought this suit; and on 
the 1st day of February, 1891, in pursuance of its contract of guar- 
anty with Huey (the mortgage loan being due on that date) paid off 
and took up the mortgage loan, and owned and held it at the date 
of the trial of this case (December 30, 1891); the amount at that 
date due and unpaid on the loan being about $3,000, such amount 
being largely in excess of the value of the insured property destroyed 
by fire. To reverse the judgment rendered in this case, counsel for 
the insurance companies make three arguments in this court:— 

1. It is contended that, as Crew sold and conveyed the premises 
on which was the insured property without the written consent of 
the insurance company to such sale being indorsed on the policy, 
and as neither Crew nor Platter furnished the insurance company 
any written notice of such conveyance, the policy had become void, 
and was not in force, even as to the trust company, at the time of 
the loss sued for. This argument is based upon the theory that the 
right of the trust company depends upon the observance of the 
stipulations of the policy by Crew; that the trust company cannot 
enforce the policy if Crew could not. But we do not agree with this 
contention. The trust company is not here as the mere assignee of 
the insurance policy issued to Crew, nor is it here simply as the per- 
son appointed to collect the loss for Crew. We are not concerned 
in this case with the question as to whether Crew has forfeited his 
right to enforce the policy. It may be that, by reason of his sale of 
the property without the written permission of the insurance com- 
pany thereto indorsed on the policy, so far as he is concerned, the 
policy from that moment ceased to be of any effect. It may be that, 
by reason of the failure of Crew and Platter to give written notice 
to the insurance company of the conveyance of the property to 
Platter, neither of them can enforce the policy. However this may 
be, it does not follow that because Crew, by his conduct, has pre- 
cluded himself from enforcing the policy, therefore the trust com- 
pany has. As we view it, the insurance company, by its policy, 
agreed with Crew to insure his property, on certain terms and con- 
ditions, and, in case it was destroyed by fire, to make good the loss 
and damage. But this is not all the insurance company agreed to do 
in this policy. It also, in this policy, contracted and agreed with the 
trust company that it would pay to it or its assigns whatever loss or 
damage the insured property might suffer from fire within the life of 
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the policy. This contract with the trust company was a separate 
and independent contract from the one entered into between Crew 
and the insurance company, and the right of the trust company to 
enforce it does not depend upon whether Crew has kept his engage- 
ments with the insurance company. 

In Hastings vs. Westchester Fire Ins. Co. (73 N. Y., 141), the facts 
were: Stout and husband executed a mortgage to Hastings for $14,- 
000, and on the same day the insurance company issued to Mrs. 
Stout a policy of insurance on the mortgaged property, insuring it 
for three years in the sum of $10,000. This policy contained a pro- 
vision that in case any other insurance should be taken out on the 
insured property the assured should be entitled to recover of the 
Wes‘chester Company no greater proportion of the loss sustained 
than the sum insured by it bore to the whole amount of insurance 
effected on such property. The policy also contained a provision 
that the loss, if any, should be payable to Hastings, the mortgagee, 
and the policy also contained a provision almost identical with the 
one contained in the mortgage slip attached to the policy in suit. 
After this policy was issued, Mrs. Stout procured $4,000 additional 
insurance on the property. The insured property was destroyed by 
fire, the loss amounting to $9,832.52. Hastings, the mortgagee, and 
to whom the loss under the Westchester policy was payable, claimed 
the entire amount of this loss from that company. The Westchester 
Company resisted this, claiming that, by reason of the additional in- 
surance procured on the property by Mrs. Stout, it was only liable 
for 10-14 of the total loss. Miller, J., delivering the opinion of the 
Court of Appeals of New York, said: “It is claimed, however, by 
the appellant’s counsel, that the policy was an insurance of the in- 
terest of the owner of the property solely; that such owner was the 
assured, and the defendant only agreed to make good the loss of 
such owner, and inasmuch as another policy existed at the time in 
favor of such owner, although entirely unknown to both the plain- 
tiffs and the defendant, the latter was entitled to the benefit of the 
condition contained in this policy, which declares that in case of any 
other insurance * * * the assured is entitled to recover no 
greater proportion of the loss sustained than the sum insured bears 
to the whole amount insured thereon. This position cannot, I think, 
be maintained. Prior to the time when the mortgage clause was 
entered upon the policy, the word ‘assured’ referred to the owner, 
and it is hardly to be assumed that the mortgagees would have ac- 
cepted such a provision if there was any reason to suppose that they 
would be affected by any prior insurance. They would, no doubt, 


have demanded a separate policy as mortgagees, instead of trusting 
VoL. XXIV.—13. 
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to the hazard and uncertainty of pursuing a remedy upon a policy 
of which they had no knowledge, and against a company to which 
they were strangers, and in regard to whose responsibility they had 
no information whatever. The legal effect of the mortgage clause 
was that the defendant agreed that in case of loss it would pay the 
money directly to the mortgagees, and they were thus recognized as 
a distinct party in interest. It created a new contract from that 
time with the mortgagees, the terms of which most clearly indicate 
that it had no relation to the application of the condition referred 
to. The insurance had been to the owner, and the additional pro- 
visions, which were incorporated in the policy by the mortgage 
clause, created u distinct contract with the mortgagees. It was an 
independent agreement, partaking in no sense of the character of an 
assignment of a policy of insurance, but one in which the mortga- 
gees were recognized as a separate party, having distinct rights, and 
entitied to receive the full amount of insurance money, without any 
regard whatever to the owner of the property. The meaning of the 
word ‘assured’ has not been changed by the addition of the mort- 
gage clause, the object of which evidently was to protect the mort- 
gagees against the effect of the provision in which the word is em- 
ployed. The interest of the latter was distinct and separate when 
this change in the policy was made, and the intention of the parties 
was, beyond question, to insure the plaintiffs under a new contract. 
Any different interpretation would lead to great injustice, and place 
the mortgagees under the control and at the mercy of the owner, by 
changing the character of the defendant’s liability, which might op- 
erate to prevent the indemnity which the defendant intended to 
provide. If the condition referred to was in force either before or 
alter the arrangement, the owner might effect other insurance, and 
thus jeopard the rights, if not entirely control the security, of the 
plaintiffs.” All that is said by Miller, J., in the Westchester Case, 
is applicable to the case at bar. In this case the insurance company, 
by the mortgage slip, stipulated that the rights of the trust company 
should not be invalidated by any act or neglect of the mortgagor or 
owner of the insured property. Reading the entire policy together, 
the only reasonable construction that can be placed upon it is that 
it was never the intention of the insurance company or of the trust 
company that the rights of the latter should be made in any man- 
ner to depend upon any act or omission of Crew, the mortgagor and 
original owner of the insured property. 

In Insurance Co. vs. Coverdale (Kan.) a policy substantially like 
the one in controversy here was considered by the Supreme Court 
of Kansas; and in deciding the rights of a mortgagee to whom, by 
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a mortgage slip attached to the policy, the loss was made payable, 
that court said: “The mortgage clause [slip] created an independ- 
ent and a new contract, which removes the mortgagees beyond the 
control of the effect of any act or neglect of the owner of the prop- 
erty, and renders such mortgagees parties who have a distinct inter- 
est, separate from the owner, embraced in another and a different 
contract. The tendency of the recent cases is to recognize these 
distinctions, and thus protect the rights of the mortgagee, when 
named in the policy, and the interests of the owner and of the mort- 
gagee are regarded as distinct subjects of insurance.” In City Five- 
Cents Sav. Bank vs. Pennsylvania Ins. Co. (122 Mass., 165), the Su- 
preme Court of Massachusetts had under consideration a policy 
substantially like the one in suit, and, in discussing the rights of a 
mortgagee to recover on the policy notwithstanding the violation of 
its terms by the owner, said: “But the [insurance] company has 
made a special contract with the plaintiff, by the fair construction of 
which we think it is entitled to recover the whole loss proved in this 
case, it being less than its debt. The [insurance] company has 
agreed that ‘no sale or transfer of the property hereby insured shall 
vitiate the right of the mortgagee to recover in case of loss.’ A ne- 
cessary consequence of a sale and transfer of the property is that 
the purchaser has a right to insure his interest. Such right is an 
incident of his ownership. The object of the special stipulation 
which the mortgagee took care to procure was to secure the in- 
surance of its interest as mortgagee, and to avoid its defeat 
by any sale or transfer of the property; and, by a fair inter- 
pretation of the contract, it means that its right to recover shall 
not be vitiated by any of the natural consequences or incidents of a 
sale or transfer. Otherwise, the stipulation is of very slight value 
to the mortgagee.” In Insurance Co. vs. Olcott (97 Ill., 439), the 
facts were: The owner of property procured a policy of insurance 
on the buildings thereof in his own name, for his own benefit, and 
for the benefit of a bank to which he owed a debt secured by a 
mortgage on the insured property. This mortgage required the 
owner to insure the property for the benefit of the bank. The policy 
provided that in case of loss the insurance company should pay the 
amount of it to a trustee named in the mortgage, for the benefit of 
the bank or the holder of the note. The policy also provided that 
the owner might procure additional insurance, but that in case he 
did so, and loss occurred, he should not be entitled to recover of 
the Hartford Insurance Company any greater proportion of the loss 
than the amount insured by its policy bore to the whole sum in- 
sured. The policy also provided that in case of loss, and a failure 
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of the insurance company and the insured to agree upon the amount 
thereof, the controversy should be submitted to arbitration. There 
was a mortgage clause or mortgage slip attached to the policy, con- 
taining substantially the provisions of the mortgage slip made a 
part of the policy in controversy here. The owner of the property 
procured additional insurance thereon. A loss occurred, and the 
owner and the insurance company arbitrated the amount thereof. 
The insurance company having refused to pay the amount of loss to 
Olcott, the trustee in the mortgage held by the bank, this suit re- 
sulted. The Supreme Court of Illinois decided that the owner and 
the bank held distinct interests under the policy, it being in sub- 
stance two contracts: that the owner, in a suit on the policy for a 
loss, would be limited to a recovery of a pro rata share of the com- 
pany, when prorated with the amounts of the subsequent policies, 
and would be bound by his act of submitting the amount of dam- 
ages to appraisal, but the bank, in a suit by it or its trustee, would 
not be limited to a recovery of the insurance company’s prorated 
share, with the other companies issuing the subsequent policies, nor 
would it be bound by the selection of appraisers in which it did not 
join, and that it had no control over the acts of the mortgagor, and 
was not bound by his acts or neglect. 

In the case at bar, if the trust company was suing simply as the 
assignee of Crew, then its right to recover would depend upon 
whether Crew could recover, or if, by the insurance policy, the trust 
company had been named as a party to whom the loss should be 
paid, as the agent or trustee of Crew, then its right to recover would 
depend upon whether Crew could enforce the policy. But the trust 
company does not stand in either of these relations in this case. It 
had an interest in the assured property, in that it had a lien upon 
it, and stands here to enforce rights of its own under the contract 
between it and the insurance company. 

2. As already stated, one of the terms of the policy, or the mort- 
gage slip made a part thereof, was that the trust company would 
notify the insurance company of any change of ownership of the 
insured property, or increase of hazard thereto, which should come 
to the knowledge of the trust company. The trust company learned 
of the conveyance of the property by Crew to Platter soon after it 
occurred, but neglected to notify the insurance company thereof. 
The second argument of counsel for the insurance company is that, 
because of the failure of the trust company to notify the insurance 
company of the change of ownership of the insured property, the 
trust company has lost its right to enforce the policy. It is not 
claimed that the transfer of the property in any manner increased 
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the hazard of the risk. So we have the question as to whether the 
neglect of the trust company to notify the insurance company that 
Crew had conveyed the property worked a forfeiture of the rights 
of the company to enforce the policy. The policy does not provide 
when the mortgagee shall give this notice, nor is there any provision 
in the policy or mortgage slip to the effect that in case the mort- 
gagee comes into possession of knowledge that the hazard of the 
risk has been increased, or that the property has been conveyed, 
and neglects to notify the insurance company thereof, the policy 
shail therefore be void. We are not prepared to say that such a 
provision could be enforced if it was contained in the policy. There 
is no claim here on the part of the insurance company that it has 
suffered any injury or damage by reason of the neglect of the trust 
company in this respect. The insurance company has received a 
premium for carrying this risk for five years, and we do not think that 
it should be allowed to escape compliance with its contract because 
the trust company has neglected to perform an immaterial promise 
on its part, and which neglect of the trust company has worked no 
injury whatever to the insurance company: Hastings vs. Westchester 
Fire Ins. Co., 73 N. Y., 141. 

3. The third point relied upon by counsel for the insurance com- 
pany for reversing this case is that this suit was not brought in the 
name of the real party in interest. We have already seen that the 
policy contained a separate and independent contract between the 
insurance company and the trust company, and that the trust com- 
pany had an interest in the insured property. By the terms of this 
contract, the policy, when issued, was delivered to the trust com- 
pany, and it has never parted with its possession or the title to it 
since. ‘Where, by a policy of fire insurance, the loss is made pay- 
able to a third person as his interest may appear, the language im- 
parts an interest in the property in such third person to the extent 
of his interest. The insurance is for his benefit, and he or his as- 
signee may maintain an action upon the policy in case of loss:” Pit- 
ney vs. Insurance Co., 65 N. Y., 6. In this case, Crew, had he never 
conveyed the insured property, could not have maintained an action 
against the insurance company to recover this loss, at least without 
showing that he had paid and discharged the mortgage debt: In- 
surance Co. vs. Coverdale (Kawm.). At the time the suit was brought, 
Huey, the owner of the mortgage debt, may have been a proper 
party plaintiff, but that question was not raised in the court below, 
and is not raised here. Furthermore, Huey, by assigning the mort- 
gage debt to the trust company during the pendency of the action, 
parted with all his interest, if he had any, in the subject matter of 
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this action, and disqualified himself from being a party thereto. 
The trust company, by assigning the mortgage debt to Huey, did 
not thereby assign him the insurance policy, nor part with his in- 
terest in it, nor its right to enforce it. As the trust company guar- 
antied the collection and payment of the mortgage debt, it still had 
such an interest in the insured property as entitled it, in case of a 
loss, to sue for a recovery, and at the time the judgment was ren- 
dered the only party that could have maintained this action was the 
trust company: Blackwell vs. Insurance Co., 48 Ohio St., 533; Cone 
vs. Insurance Co., 60 N. Y., 619; Weed vs. Insurance Co. (N. Y.); 
Insurance Co. vs. Coverdale (Kan.). There is no error in the record, 
and the judgment of the district court is affirmed. 
Judgment affirmed. 


SUPREME COURT OF MICHIGAN. 
WOLF . 


DISTRICT GRAND LODGE No. 6, I. O. B. B.* 


Under How. Ann. St., § 8718, providing that, if any person entitled to bring 
a personal action is absent from the United States and from the British 
provinces of North America at the time the cause of action accrues, the 
statute of limitations shall not run until the disability is removed, the 
statute does not run against the liability of an endowment association on 
its policy where one of the beneficiaries lives in Germany, and dies there, 
leaving as heirs residents of the United States, until after such bene- 
ficiary’s death. 

Where a mutual endowment association, with knowledge that a deceased 
member misstated his age in his application for membership, refuses to 
pay the endowment, on the ground that the member designated no bene- 
ficiary, it is estopped to defend an action for such endowment on the 
former ground. 

A by-law of an association, formed under the Illinois statute in regard to as- 
sociations ‘‘ intended to benefit the widows, orphans, heirs, and devisees 
of deceased members,”’ which provides that, in case a member dies with- 
out leaving any widow, children, or parent, the endowment shall go to 
the reserve endowment fund, unless such member shall have designated 
a beneficiary, is invalid; and, where a member dies without designating 
any beneticiary, the endowment goes to his heirs. 


Watser & Worr, for Appellant. 
Maurice M. Houseman, fur Appellee. 
McGratu, C. J. 
The Independent Order of B’nai B'rith is a fraternal organization. 
Defendant is one of a number of subordinate organizations known 
* Decision rendered, Sept. 25, 1894. 
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as “district grand lodges,” having authority to institute lodges, and 
exercising certain independent powers not in conflict with the laws 
promulgated by the parent organization. Each district grand lodge 
has jurisdiction over certain lodges in its district, and each district 
seems to have carried on, within itself, entirely independent of the 
parent organization and also of the other districts, a system of in- 
surance on the assessment plan. Applications for membership in 
the order are made in writing to the local lodges, in which the ap- 
plicant is required to state his age, residence, ete. Certain past of- 
ficers of the local lodges become members of the district grand 
lodge of that district, with the right to sit aud debate, but without 
the right to vote. Each lodge in the district elects a representative 
to its district grand lodge, and that body, so constituted, legislates 
for the district. In case of the death of a member of a lodge, that 
lodge reports such death to its district grand lodge, and the amount 
is assessed, upon a per capita basis, upon each lodge in the district 
in proportion to the endowment members in such lodge. The funds 
are forwarded to the district grand lodge, and paid by it. No cer- 
tificate or policies are issued. 

The defendant is incorporated under the statutes of Illinois re- 
lating to “ corporations not for pecuniary profit.” The act provides 
that “associations and societies which are intended to benefit the 
widows, orphans, heirs, and devisees of deceased members thereof, 
and where no annual dues or premiums are required, and where the 
members shall receive no money as profit or otherwise, shall not be 
deemed insurance companies:” Laws 1874, p. 74. In Rockhold vs. 
Benevolent Soc. (Ill. Sup.), the Illinois court held that, while the 
language quoted from the act was “in form expository,” yet the 
powers of the corporation were defined and determined thereby. 
The same court, in Association vs. Blue (120 Ill, 121), held, under a 
similar statute, that the language conferred the power on a member 
to name any stranger as a beneficiary. The parent organization has 
a constitution which is known as the “Constitution of the I. O. B. B.” 
This constitution contains no reference whatever to the endowment 
feature. The articles of association of the defendant body were filed 
January 27, 1878, and are as follows: “ We, the undersigned, Charles 
Kozminski, Herman Felsenthal, Adolph Loeb, and Philip Stein, citi- 
zens of the United States, propose to form a corporation under an 
act of the general assembly of the state of Illinois entitled ‘An act con- 
cerning corporations,’ approved April 18, 1872, and that for the pur- 
pose of such organization we hereby state as follows, to wit: (1) The 
name of such corporation is District Grand Lodge No. 6,1. O. B. B. 
(2) The object for which it is formed is the practice of charity, and 
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the promotion of humanity and enlightenment, in harmony with the 
constitution, laws, and tenets of the Independent Order of B’nai 
Brith, the performance of all acts believed to accomplish these ends, 
and the securing to widows, orphans, heirs, and devisees of deceased 
members of said order in said district No. 6 an endowment in ac- 
cordance with the laws of said grand lodge. Said corporation is 
not, and shall not be, for pecuniary profit. (3) The management of 
the aforesaid district grand lodge shall be vested in eleven man- 
agers, who are to be elected annually. (4) The following persons 
are hereby selected as the managers to control and manage said 
corporation for the first year of its corporate existence, viz: Charles 
Kozminski, R. Reichman, D. M. Amberg, Philip Stein, B. H. Selig- 
man, Adolph Loeb, E. Rubovits, 8. Benjamin, David Adler, Samuel 
Glickauf, and John M. Levy. (5) The location is in the city of 
Chicago, county of Cook, state of Illinois.” The defendant body 
has, however, what is termed a “ Constitution,” two sections of ar- 
ticle 10 of which are as follows: Section 6 provides that “the widow 
of a member in good standing shall be endowed. If there be no 
widow, all his children shall be endowed. If there be no widow or 
such children or parent, then the endowment shall go to the reserve 
endowment fund, unless such member shall have formerly desig- 
nated a beneficiary or beneficiaries in a book to be kept for that 
purpose by the lodge, recording therein in his own handwriting, or 
causing the same to be done at his request, before two witnesses, 
the name of such beneficiary; but the testamentary disposition of 
the endowment, brought to the notice of the trustees, shall be re- 
spected and carried out by them, provided that such testamentary 
disposition be confined to the children, parents, brothers, or sisters 
of the deceased brother in good standing or to the reserve endow- 
ment fund.” Section 9 provides that “any applicant for member- 
ship above the age of forty-five years, if elected a member, shall be 
excluded from the benefit of the endowment law, and be under no 
obligation to comply with its requirements, provided that this sec- 
tion shall not apply to applicants for membership by card.” A lodge 
of this order was instituted at Grand Rapids, June 6, 1875. The 
by-laws of the lodge contain no reference to a will book, nor to the 
age of applicants, except that candidates for membership must be 
21 years of age, nor do they intimate who may or who may not be 
beneficiaries. Section 1 of article 9 provides that “ the fees for can- 
didates for membership shall be sixteen dollars, of which five dol- 
lars shall be paid on application, ten dollars for degrees, and one 
dollar to be sent to D. G. L. for endowment fund;” while, under the 
constitution of the parent organization and that of the district grand 
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lodge, two classes of members were possible, viz.: (1) Members 
having received degrees, and entitled to all rights and benefits, ex- 
cept participation in the endowment fund; and (2) members entitled 
to all the rights and benefits of the first class, and also the right of 
participation in the endowment fund. Yet the by-laws of Grand 
Rapids contemplated but one class, and that the latter. 

Solomon Wolf, plaintiffs intestate, who resided at Saugatuck, 
made a written application to said lodge for membership July 11, 
1875, was elected, received the degrees, and continued to be a mem- 
ber, paying dues and assessments as a benefit member, until his 
death, in July, 1880. He was never married, and died intestate, 
leaving no father or mother surviving him. He left a sister who, at 
the time of his death, resided in Germany, where she continued to 
reside until her death, in 1890; a brother, Jacob Wolf, who resided 
in Grand Rapids; and a sister who resided in Ohio. Plaintiff, a 
nephew, as administrator and as assignee, brings this suit to recover 
the death benefit. The defendant insists (1) that the 10-years stat- 
ute of limitations, which was pleaded, had run; (2) that decedent 
had made no designation in the will book, as provided in the con- 
stitution, and left no will; and (3) that decedent was 51 years of age 
when he became a member, and was therefore ineligible. 

As to the first point, one of the parties entitled to the fund re- 
sided in Germany when the cause of action accrued, and continued 
to reside there until she died, in 1890. Under How. Ann. St., 
§ 8718, the statute did not begin to run until her death. At her 
death, her interest, under our statute of distributions, would go to 
her brother and sister, whom plaintiff represents. 

Upon the second point, it is conceded that plaintiff's intestate was 
51 years of age when he became a member. It appears that dece- 
dent and his brother, Jacob Wolf, were solicited to become charter 
members of the lodge. Jacob became a charter member, but Solo- 
mon made written application for membership a month later. His 
application was referred to a committee, who reported favorably, and 
he was admitted. This application was not produced, or its absence 
accounted for. In its absence, it must be presumed that, in con- 
formity with the requirements of the by-laws, it contained a state- 
ment of the age of the applicant, and that the age was therein cor- 
rectly given. When he appeared for initiation on August 10, 1875, 
he was required to sign, and did sign, a “ declaration,” the material 
portion of which is as follows: “On this eighth day of August, 1875, 
appeared Mr. Solomon Wolf for initiation in our Grand Rapids 
Lodge No. 238, I. O. B. B., and, having been instructed to make true 
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&@nswers to the questions which he would be asked, made the fo!llow- 
ing declaration: My name is Solomon Wolf. I am 44 years old. I 
reside at Saugatuck. Iam by occupation a merchant. I am not 
married. I am in good health. Am not aware of having any sick- 
ness or bodily infirmity. I have read the constitution of the I. O. 
B. B., and the by-laws of Grand Rapids Lodge No. 238, und am will- 
ing to obligate myself to observe the constitution, laws, and rules of 
the order faithfully.” The body of this declaration is written in 
English, and is in the handwriting of the secretary, and the testi- 
mony tends to show that decedent could neither read nor write the 
English language. The material out of which this lodge was con- 
structed was collected by officers of the defendant body. It is con- 
ceded that such officers so collecting the material for the lodge 
held out to the persons applied to by them that the organization 
was a benefit organization, providing for $1,000 at the death of its 
members, and that age was no bar to admission in the organization 
of lodges; that both decedent and his brother were urged to join as 
charter members; that the requisite number for the formation of a 
lodge was 20; that but 17 had been secured when the lodge was 
instituted; that decedent was not named in the charter; that dece- 
dent’s brother became a charter member; that he was 49 years of 
age at the time; that Jacob was told that his age was not a bar; and 
that he gave his correct age at the time, but in the declaration 
which he signed his age was given at 44 years. The testimony tends 
to show that, at the institution of the lodge, the charter members 
were informed for the first time that the constitution excluded from 
participation in the endowment fund all above the age of 45 years, 
but that in the formation of lodges they did not observe this limi- 
tation; that the committee to whom decedent’s application was 
referred called upon Jacob Wolf to make inquiry concerning the ap- 
plicant, and Jacob informed the committee that Solomon was over 
age; that both Jacob and Solomon were well known, not only to 
the charter mewbers of the lodge, but to the officers who instituted 
the lodge; and that the fact that decedent was upwards of 45 years 
of age was known to the charter members generally. After the 
death of Solomon Wolf, the lodge at first ordered the assessment. 
They afterwards countermanded the order, and again directed the 
assessment to proceed; and the assessment was accordingly made 
and collected. The officers of the defendant body, before payment, 
made inquiry as to why the order for the assessment had been 
countermanded, and the reasons given were that he had made no 
will or will-book designation, and a question had arisen as to the 
age of the applicant at the time of his admission. At the next ses- 
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sion of the district grand lodge, an investigation was held, and cer- 
tain preambles and resolutions were adopted, reciting and resolving 
that, “ whereas, it appears that on various occasions the officer in- 
stituting lodges has represented to certain applicants for member- 
ship (charter members) that their age was no bar to the benefits of 
the endowment law of this district, and that they were entitled to 
the rights and privileges thereof by virtue of their being charter 
members; and whereas, under such representations, a number of 
applicants who were above the age of forty-five were so initiated 
and admitted as members; and whereas, many of the members so 
admitted paid, and continue now to pay, the assessments levied 
under the endowment law; and whereas, we believe that under 
these representations the members so initiated and paying have a 
full and just claim to the benefits of said endowment law: There- 
fore, be it resolved that Jacob Wolf, of Grand Rapids Lodge No. 238 
(and 23 other members of lodges in the district), be, and are here- 
by, entitled to all rights, privileges, and benefits of article 10 of the 
constitution, known as the ‘Endowment Law,’ they having been 
above the age of forty-five when initiated, to the contrary notwith- 
standing; * * * and the grand secretary shall enroll their names 
upon his record of members entitled to the benefits of article 10 of 
the constitution of District Grand Lodge No. 6.” Prior to this 
action, the grand lodge had sent out a circular letter to each of the 
lodges in the district, asking what charter members had been ad- 
mitted who were over the age of 45 years, and the circumstances 
under which admitted. Grand Rapids lodge reported as follows: 
“The only case in our lodge coming within the terms of the letter 
is that of Brother J. Wolf. On investigation, we find the facts and 
circumstances surrounding the same to be as follows: Brother Wolf 
joined our lodge as a charter member, and did so join at 
the special instance and request of the grand lodge installing of- 
ficers; that one of the inducements to join our lodge held out to 
Brother Wolf by the installing officers was the endowment benetit, 
which they assured him all charter members were entitled to; that, 
at the time of making his declaration, Brother Wolf truly and cor- 
rectly stated his age to the two installing officers, but they stated it 
in this declaration to be 44 years; that Brother Wolf probably knew 
of their so stating it at the time, but it was so inserted by their di- 
rections; that Brother Wolf acted in entire good faith, sought to 
conceal nothing, and made no attempt to defraud the lodge or order; 
that Brother Wolf was at the time ignorant of the terms of our en- 
dowment law; that he had always been treated as an endowment 
member, and has always been in good standing, and now insists 
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that he should be acknowledged as an endowment member, and en- 
titled to the endowment benefit.” At the same session of the dis- 
trict grand lodge at which this action was taken, that body declined 
to pay the death claim in the present case. The committee reported 
upon both matters as follows: “In regard to the overaged charter 
members referred to in the president’s message and the secretary’s 
report, your committee, in consideration of the established fact that 
those members have joined the lodges under the representztions of 
the installing grand lodge officers that they would be entitled to the 
benefits of the endowment, recommend that they should be entitled 
to all the rights, privileges, and benefits of article 10 of the consti- 
tution, known as the ‘Endowment Law.’ In the matter of the de- 
ceased Brother Solomon Wolf, of Grand Rapids Lodge No. 238, 
after whose death assessment was levied on the lodges, and which 
money is at present in the hands of the district grand lodge, because 
there are no legal heirs to the same, your committee recommends 
that it should be used as payment of the next assessment.” A sub- 
stitute for the first paragraph of the report was adopted, and the 
recommendation contained in the second paragraph was concurred 
in by the district grand lodge. While it is true that the question 
of decedent’s age was discussed at length, yet the defendant body, 
after a full knowledge of all the facts, put the refusal to pay not up- 
on that ground, but upon the ground that no beneficiary had been 
designated by plaintiff's intestate. Defendant is estopped from as- 
serting any other defense after suit brought: Towle vs. Insurance 
Co., 91 Mich., 219. 

Upon the third point raised, it appears by the journal of the pro- 
ceedings of the defendant body that in 1875, at the time of the adop- 
tion of the constitution, and while it was under consideration, a 
motion was made to substitute for section 2 of article 10, as reported 
by the committee on legislation, the following: “The trustees shall 
pay to the widow, or, in absence thereof, to the legal representatives, 
of a deceased brother in good standing, the sum of $1,000. They 
shall assess this sum ‘ pro rata’ among all the members of the dis- 
trict who are amenable to the endowment act as reported to the 
G.S. previously. Such pro rata assessment shall not be made in 
fractions of less than five cents, any excess over $1,000 to be paid 
into the reserve fund.” The motion prevailed, and the constitu- 
tion, including said substitute, was adopted. The constitution, as 
afterwards printed in the proceedings by the secretary, does not 
contain the substitute. As the case was taken from the jury at the 
close of plaintiff's proofs, no explanation is made of the situation. 
If this substitute section is to be treated as a part of the constitu- 
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tion, there is an irreconcilable conflict between it and section 6 of 
the same article, as above given. The well-established rule is that, 
when the charter or by-laws of a mutual benefit society contain two 
inconsistent provisions, that most favorable to the assessed will be 
adopted: Nibl., Mut. Ben. Soc., 15, 172; Insurance Co. vs. Hazelett, 
105 Ind., 212; Supreme Lodge vs. Abbott, 82 Ind., 1; First Nat. 
Bank vs. Hartford Fire Ins. Co., 95 U. S., 673; Burkhard vs. Insur- 
ance Co., 102 Pa. St., 262. 

We do not think, however, that the provisions of section 6 of the 
constitution can be sustained. In the first piace, the section under- 
takes to restrict the member in his choice of a devisee. The statute 
under which defendant is organized and its articles of incorporation, 
under the Illinois cases hereinbefore referred to, clearly entitle the 
member to devise the fund to any person, although not of any of the 
classes named. See, also, Raub vs. Association, 3 Mackey, 68. In 
the next place, no designation in the will book is necessary if the 
member leaves a widow or children, or parent or parents. In the 
Nairn Case (60 Mich., 44), a certificate or policy was issued, in which 
the beneficiary was expressly named, and the constitution provided 
how a change in that contract should he effected. Suppose, how- 
ever, that in such a case the beneficiary had died before the insured, 
and the latter had neglected to make a new designation, would it be 
contended that the policy had lapsed, and that the heirs would not 
take? Association vs. Rolfe, 76 Mich., 146. In that case it was held 
that, there being no beneficiary named in the certificate qualified to 
take, and as the deceased had no family, the fund was payable to 
his heirs. In the present case it is not claimed that the policy 
lapsed, but the constitution undertakes to name a beneficiary, not a 
member of any class named in the statute or articles of association. 
In no sense can the association itself or the reserve fund be said to 
be a devisee. The relations between the insured and defendant re- 
specting the endowment fund were purely contractural. The po- 
sition of the defendant is that the heirs, although clearly within the 
terms of the statute, cannot take in the absence of a devise; but 
that it, although not within the contemplation of the statute, may 
take, by virtue of the contract and in the absence of a devise. This 
contention cannot be sustained. A devise is essential to support 
the claim of the society to the fund. It is well settled that no per- 
son, not of the class for whose benefit the association is authorized, 
can be a beneficiary: Association vs. Rolfe, supra. In Dietrich vs. 
Association (45 Wis., 79), an assignment of the insurance to the 
society, to secure an indebtedness to it, was held void. The court 
say: “The action of the company in these respects was without 
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lawful authority, and in violation of its charter, which limits and re- 
stricts its business to insurance of lives for the sole benefit of certain 
special classes of beneficiaries.” In the absence of a devise or des- 
ignation, the heirs take under the rule laid down in the Rolfe Case. 
The court erred in directing a verdict for defendant. Under the 
case as made, a verdict should have been directed for plaintiff. The 
judgment will therefore be reversed, and judgment entered here for 
plaintiff, with costs of both courts. 
Montgomery, J., did not sit. The other justices concurred. 


SUPREME COURT OF IOWA. 
FOX 


CAPITAL INS. CO., or Drs Mornes.* 


The insurance was effected by a consignee of goods, to be paid for if sold, or 
otherwise to be returned, and the policy specified them as received and 
held on consignment, but by another clause limited liability to the inter- 
est of the insured. The policy was written by the agent, knowing the 
——— to be to insure for the full value, and knowing the nature of 
the title. 


Held, That recovery should be for the full value. 


Gatcu, Connor & Weaver, for Appellant. 
Reap & Reap, for Appellee. 
Graneaer, C. J. 

This is a law action, and it was tried in the district court without 
a jury, and the trial judge filed a earefully prepared opinion, in 
which the facts are found and considered in the light of the law ap- 
plicable thereto; and, as there is no question as to the correctness 
of the facts as found, we quote the part of the opinion showing the 
facts and some of the conclusions of the court upon legal questions 
involved :— 

“ Action was brought on a policy of insurance, by the terms of 
which the defendant company agreed to insure the plaintiff 

Against loss or damage by fire, not exceeding the sum of $750, on the fol- 
lowing specified and located property; namely, $750 on stock consisting prin- 
cipally of saws, saw-sharpening machinery, and saw teeth, received and held 
by him on consignment, all while contained in the two-story, corrugated iron 


building situated on the south side of Yesler Avenue, west of Railroad Avenue, 
Seattle, W. T. 


* Decision rendered, Dec. 17, 1894. 
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The only other clause of the policy material to the issue made is 
the following: ‘ And the Capital Insurance Company hereby agrees 
to make good unto the assured, his executors, administrators, or as- 
signs, all such immediate loss or damage, not exceeding the sum 
insured, nor the interest of the assured, as may occur by fire to the 
property above specified.’ The defense relied upon was that under 
the facts shown in evidence, and the clause in the policy last re- 
cited, the plaintiff is not entitled to recover. The cause was tried 
to the court, resulting in a finding for the defendant. Counsel for 
plaintiff felt that upon the question decided by the court he had not 
given that investigation and thought that, in view of the holding of 
the court, it deserved, and he was granted time to prepare and argue 
a motion for a new trial. The cause has now been carefully and 
fully submitted by counsel for both parties. The court has given 
the question involved all the attention circumstances will permit. 
In view of the very full discussion of all the questions, upon this 
submission, I will treat the cause as having been originally sub- 
mitted upcn this hearing. It is not denied that the property cov- 
ered by the policy was destroyed, and for my present purposes I 
will assume that due proofs of loss were made, and that all acts have 
been done by the plaintiff requisite to fix the liability of the defen- 
dant company. 

“1, What interest did plaintiff have in the goods destroyed ? 
Plaintiff's deposition was taken, and the following answers will show 
his claim: ‘The goods were held by me in trust or on consignment, 
and to be paid for as sold by me.’ ‘My title was that of consignee, 
on the condition that all goods not sold or used by me were to be 
returned to consignor at his request.’ ‘My interest, by reason of 
freight advanced and liability for the goods, until returned, or the 
price therefor paid.’ ‘Being well known by the parties from whom 
I received the goods, I ordered the same, and informed them of the 
terms on which I desired the goods, which was to pay for the same 
as sold, and, if not sold, t> be returned at their option.’ The last 
answer seems to be the only one in which he has attempted to state 
the terms of the contract between the consignors and himself. His 
other answers are largely in the nature of conclusions drawn by him- 
self, from his course of dealings with the parties. I am disposed to 
accept this last statement as the more satisfactory, and to conclude 
that plaintiff had the right to sell the property; and when he sold 
any portion of the goods he was bound to pay therefor, and the pur- 
chaser received a good title to the property purchased; that the 
consignors had the right to demand the return of the unsold goods 
at any time, and that it was plaintiff's duty to return them; that 
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plaintiff fixed the prices at which he should sell the goods, of which 
the consignors had no knowledge, so far as shown, and I infer that 
plaintiff settled and paid for goods sold on the basis of the consign- 
or’s prices therefor. Assuming such to be the contract, in whom 
was the title and ownership of the property destroyed at the time 
of the fire? If it was in the plaintiff, he is clearly entitled to recover 
therefor. I have been unable to find any case exactly parallel to 
this. The case which seems to me to most clearly correspond with 
the one under examination, to which my attention has been called, 
is the one referred to by Mr. Benjawin in his work on Sales (section 
598): ‘In a case before the lords justice (Ex parte White, In re 
Nevill) the facts were that Alfred Nevill was a partner in a firm of 
Nevill & Co. He also did business on his individual account with 
Towle & Co., cotton manufacturers. His dealings with Towle & 
Co. were conducted as follows: They consigned: goods to him, ac- 
companied by price list, and he sent to them monthly an account of 
the goods which he had sold, debiting himself with the price given 
in the price list, giving no particulars whatever as to his sales; and 
in the next month he paid according to his accounts thus rendered. 
He frequently had the goods received from Towle & Co. dyed or 
bleached before selling them, but he gave no account of this to 
Towle & Co., and did not charge them with the expense. By an 
arrangement between Nevill and his partners, he paid to the credit 
of the firms general account the money received by him from the 
sale of Towle & Co.’s goods, and when he made payments to Towle 
& Co. he sent them either bills received from the purchasers of the 
goods, subject to a discount which Towle & Co. charged against 
him on their books, or checks, or both; and when checks were sent 
they were always drawn by the firm of Nevill & Co. Nevill dealt 
with his own firm as his bankers. He had a private account with 
them of all moneys paid in and drawn out in matters not relating to 
the partnership, and this account included many entries not at all 
connected with the goods of Towle & Co. Nevill & Co. became 
bankrupt, and there was a balance in favor of Alfred Nevill on their 
books in the above-mentioned private account, and Towle & Co. 
claimed that this was trust money improperly paid by Nevill to his 
firm, with knowledge by the latter of the trust; and it was not dis- 
puted that the balance in Nevill’s favor on the private account arose 
chiefly from the proceeds of the goods received from Towle & Co. 
On these facts both the lords justice (James and Mellish) decided 
that the true contract between Nevill and Towle & Co. was not an 
agendy by which the former on a de] credere commission sold goods 
on behalf of the latter, but that it was one of ‘sale or return;” that 
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the money received by Nevill for the goods was his own money, 
arising out of the sale of his own goods, the property in the goods 
passing to himself as soon as, by his sale, he put it out of his power 
to return them. Lord Justice James said that Nevill’s unquestioned 
authority to deal with the goods as above described was quite in- 
consistent with the notion that he was acting in a fiduciary char- 
acter in respect to those goods. If he was entitled to alter them, 
to manipulate them, to sell them at any price he thought fit after 
such manipulation, and was still only liable to pay for them at a 
price fixed beforehand, without any reference to the price at which 
he had sold them, or to anything else than the fact that he had sold 
them in a particular month, it seems to me impossible to say that 
the produce of the goods so sold was the money of the consignors, 
or that the relation of vendor and purchaser existed between Towle 
& Co. and the different persons to whom Nevill sold the goods.’ It 
will be noticed that the question in this case was who was the owner 
of the proceeds of the goods sold, rather than of the goods them- 
selves. But, as the owner of the goods is entitled to the proceeds 
of their sales, it necessarily follows that the party entitled to the 
proceeds is the owner. From what is disclosed of the relation be- 
tween the consignors and the plaintiff in this case, and of the course 
of dealings between them, I am unable to distinguish between the 
case just referred to and the one at bar; and it seems to me that the 
goods in question were the property of the consignors, and so re- 
mained until sold by the plaintiff, unless before that time the con- 
signors should order them returned. As to what would have been 
the rights of the parties in case the goods had been destroyed by 
reason of the gross carelessness of plaintiff, or in case the consign- 
ors had ordered them returned and plaintiff had refused to do so, 
or had held them an unreasonable length of time after notice from 
the consignors, it is not necessary to here discuss. There is no evi- 
deuce of plaintiff's carelessness, nor is there any evidence that the 
consignors had demanded the return of their goods. Plaintiff tes- 
tifies that since the fire he has paid to some of the consignors the 
value of their goods destroyed, which perhaps tends to show that 
he considered himself responsible to them until their goods were in 
fact returned or paid for. Of course, he had the right to take any 
view he saw fit of his moral and legal obligations, but his views can- 
not be binding on the court, nor can they bind the defendant in this 
case. It was suggested in argument that plaintiff was a del credere 
agent, and as such could insure the property in question for the 
benefit of the consignors. My understanding of a del credere agent 
is that he guaranties payments by purchasers to whom he makes 
Vou. XXIV.—14. 
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sales of goods received on consignment, and that by reason of such 
guaranty he may make an additional charge for his services. There 
is no claim that plaintiff guarantied payments by those to whom he 
made sales; on the contrary, he became liable for all goods sold as 
soon as they passed out of his possession. 

“2. I do not wish to be understood as hoiding that the plaintiff 
did not have an insurable interest in the property described. I have 
no doubt that he had the right to effect insurance thereon, and that 
such insurance would ordinarily be binding upon the insurers to the 
full value of the property described. Besides this, he had a per- 
sonal interest in the property to the extent of the freights, insur- 
ance, and other charges by him paid thereon, and possibly to’ the 
extent of the difference between the prices at which the goods were 
received by or billed to him, and the market prices thereof at the 
time of the fire. As to these elements of damage or loss, it may as 
well be stated here that he has furnished no proof as to the amount 
of charges paid by him, nor the difference in prices referred to, so 
that the court is unable to determine the extent of his personal and 
direct interest in the property. The liability of the defendant de- 
pends entirely upon the terms of its undertaking. It is quite prob- 
able that plaintiff intended to secure insurance which should pro- 
tect not only his own interest in the property, but also that of the 
consignors. It is even likely that the agent of the defendant com- 
pany who wrote the policy so understood, and that he intended to 
make a contract which should cover both interests; but for the pur- 
poses of this action I must take the contract as I find it, and if, in 
plain terms, it exonerates the defendant company from losses sus- 
tained by persons other than the plaintiff, and limits his right of re- 
covery to his own interest in the property described, this court can- 
not enlarge the contract, nor can it give a greater measure of relief 
than the parties have stipulated for.” 

A third division of the opinion presents the question considered 
therein as follows: “There yet remains to be determined the ques- 
tion whether this contract of insurance covers any other interest in 
the property insured than the personal interest of the plaintiff, as 
stated in the last paragraph.” By this “ personal interest” is meant 
freights, insurance, and other charges paid by plaintiff on the goods, 
with certain differences in prices, for which no recovery could be 
had, because he furnished no proofs of such payments or difference 
in prices. The court states the contention of the parties as follows: 
“The plaintiff contends that his interest in the property was up to 
the full value thereof; while the contention on the part of the de- 
fendant is that the plaintiff’s interest was confined to the items last 
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above set out,” being freight, insurance, etc. The opinion then 
deals with a construction of the policy as bearing on the question 
under consideration by reviewing several cases cited by plaintiff, 
and concludes that defendant’s contention is correct, and plaintiff’s 
petition was dismissed. A few significant facts may be properly 
restated. The court said: “I do not wish to be understood as hold- 
ing that the plaintiff did not have an insurable interest in the prop- 
erty described. Ihave no doubt that he had the right to effect 
insurance thereon, and that such insurance would ordinarily be 
binding upon the insurers to the full value of the property de- 
scribed.” From this we understand the court to have found that 
the plaintiff had an insurable interest in the property insured to its 
full value. The court further said upon the question of fact: “It 
is quite probable that plaintiff intended to secure insurance which 
should protect not only his own interest in the property, but also 
that of his consignors. It is even likely the agent of the defendant 
company who wrote the policy so understood, and that he intended 
to make a contract which should cover both interests.” These con- 
clusions can mean only this: that plaintiff had an insurable interest 
to the full value of the property, which, beyond his personal interest, 
must have been the interest of his consignors, for the two embrace 
every known interest in the property. We construe the language 
of the court as to the probable intent of the parties to mean that 
the evidence warrants such a belief or conclusion. We have, then, 
a case in which an applicant for a policy desires insurance to the full 
value of the property described, and the party who writes his policy 
understands that he desires it, and writes the policy intending to 
give it. This understanding should prevail, unless the language of 
the policy, without reformation, forbids it. By the terms of the 
policy it insures the plaintiff on a stock of goods “held by him on 
consignment.” It is stated in the policy:— 

And the Capital Insurance Company hereby agrees to make good to the as- 
sured * * * all such immediate loss or damage, not exceeding the sum 
insured, nor the interest of the assured, as may occur by fire to the property 
above specified. 

Under the facts as found, the parties, when contracting, knew the 
plaintiff was a consignee of the goods. They understood that he was 
seeking insurance for their full value, and there was an insurable 
interest to that extent. The limit of liability in the policy to an 
amount “not exceeding * * * the interest of the assured” does 
not, of necessity, nor by arbitrary rule of construction, apply to a 
personal or pecuniary interest, so there is nothing to prevent that 
application that will harmonize with the intent of the parties in 
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making the contract. It seems to have been the thought of the 
court below that the language is an absolute limitation to what is 
spoken of as a persoual interest. We do not concur in that view. 
We think the “interest of the assured” should have as broad an 
application as the mutual understanding of the parties warrants 
under the facts of the case. Such a construction is violative of no 
law, and compels the defendant company to pay a loss it unques- 
tionably contracted to pay. This view is conclusive of the case, 
and other points need not be considered. The cause is remanded 
to the district court, with instructions to ascertain the amount of 
the loss under the evidence, not exceeding the limit of the policy as 
to amount, and enter judgment for plaintiff therefor. Reversed. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


THIRD CIRCUIT. 


SMITH 
v8. 
NEW ENGLAND MUT. LIFE INS. CO.* 


The policy provided that no agent could alter the contract or give credit; 
that all premiums must be paid in advance, but an annual premium might 
be paid in cash in installments secured by notes, but no lability should 
attach except for that portion paid for in cash. Premium notes and a 
promissory note given the agent for premiums were unpaid at time of 
death, and were unknown to the company. The agent had previously 
accepted payment of premiums and of premium notes overdue. 


Held, That forfeiture was not waived by the acts of the agent. 


The policy contained the following conditions:— 


General agents appointed directly by the company are alone authorized to 
receive premiums at the day when payable, and not afterwards, but cannot 
give credit, or make, alter, or discharge contracts, or waive forfeiture; and 
no alteration or waiver of the conditions of this policy shall be valid unless 
made in writing at the office in Boston, and signed by the president or sec- 
retary. All premiums due on this policy shall be paid in advance, but any 
annual premium may, at the election of the assured, be paid in cash, 
either in one sum, or in semiannual or quarterly installments, to be secured 
by the notes of the assured; it being understood that the company assumes 
no risk for the period covered by such deferred payments, but only for that 
portion of the year for which the premium shall have been actually paid in 
cash, in advance, and that in case of loss all such deferred payments are to 
be deducted from the amount payable. 


* Decision rendered, Oct. 18, 1894. 
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The premiums due May 24, 1891, were not paid until August 5th 
of the same year, or 73 days after they were due, and the three in- 
stallment premium notes were not paid for 50 days, 120 days, and 
30 days, respectively, after they were due. When the premiums fell 
due May 24, 1892, the assured delivered to the local agent at Pitts- 
burgh premium vouchers for $46.90 on each policy, and premium 
notes for three quarterly installments, and an ordinary promissory 
note, payable in 30 days to the order of defendant, for $86.61, with 
interest, for the balance of the first quarterly installments on 
both policies. This note and the regular premium notes were 
never paid. The assured died November 22, 1893, and, the company 
having refused to pay the amount of the policies, brought this 
action, and a verdict rendered, under instructions of the court, 
for the amount of paid-up insurance due on the policies, under the 
Massachusetts statute, as lapsed policies. 


W. K. Jenninas, for Plaintiff in Error. 
Sutras & Dickey, for Defendant in Error. 
Butter, D. J. 

The suit is on a policy of insurance for $10,000, issued on the 
life of Zant McD. Smith, dated May 24, 1890, which recites as a 
condition the payment of a premium by the assured of $352, at its 
date, and the payment of like premiums on or before the 24th of 
May in every year thereafter until 34 such premiums have been 
paid, or during the term of Mr. Smith’s life if he shall die within 34 
years of its date. The defendant is a corporation of the state of 
Massachusetts, and the policy recited that it is issued “subject to 
the provisions of the insurance act” of that state, the 76th section 
of which was indorsed, and provides that F 

No policy of life insurance thereafter issued by any domestic corporation 
shall become forfeited or void for nonpayment of premiums after two full an- 
nual premiums have been made, but in case of default of payment thereafter, 
then, without any further stipulation or act, such policy shall be binding on 
the company for the amount of paid-up insurance. 
To be computed and valued according to a prescribed rule. Mr. 
Smith paid two full annual premiums. Whether he paid or tendered 
another, which fell due May 24, 1892, or was excused from doing 
so, is the question raised. The company, treating him as in default 
for failure to pay, refused payment subsequently, because, as it as- 
serted, the policy had lapsed. 

Under direction of the court, a verdict was rendered for the plain- 
tiff in the amount of paid-up insurance under the statute only. The 
plaintiff appealed, and assigned the following errors :— 
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First: The court erred in refusing to affirm the plaintiff's first 
point, which was as follows:— 

“Tf the jury believe from the evidence that Z. McD. Smith, the 
insured, on the 24th day of May, 1892, signed and delivered to the 
defendant company a dividend receipt or voucher for $46.90 in each 
policy, authorizing the company to apply the same on the premiums 
then due; that he gave his three premium notes upon the forms pro- 
vided by the company, payable in three, six, and nine months, in 
accordance with the company’s custom, and also gave an ordinary 
promissory note for $82.61, payable in thirty days, being for the 
balance of the cash payment of premium in each policy, to wit $1.10, 
with interest on the note, and that the same were accepted by the 
company in payment of the annual premiums due that day upon 
policies Nos. 88,946 and 88,947; that said policies were thereby con- 
tinued in force for another year, and said company having after- 
wards refused payment of said ordinary note and attempted to can- 
cel said policy, and the said Smith having subsequently died, 
plaintiffs are entitled to recover in each case, and the verdict should 
be for the full amount of the policies, with interest from the insured’s 
death.” 

Second: The court erred in refusing to affirm the plaintiffs sec- 
ond point, which was as follows:— 

“Tf the jury believe, from the evidence, that the previous course 
of dealings between the insured and the company in regard to re- 
ceiving payment of overdue premiums at any time within ninety 
days from the date that they fell due had been such as to lead him 
to believe that the same course will be pursued in regard to the 
small portion of the annual premium due May 24, 1892, covered by 
the promissory note for $82.61, mentioned in the first point, and 
that he tendered payment thereof within ninety days of its date in 
good faith, the defendant company should have accepted payment, 
and had no right to forfeit the policy, and for that reason, in ad- 
dition to the one set out in the first point, the verdict should be for 
the plaintiffs in each case for the full amount of the policy, with in- 
terest from the date of the decedent’s death.” 

Third: The court erred in affirming the first point of the de- 
fendant, which was as follows:— 

“ That under all the evidence the verdict must be for the de- 
fendant, except as to the paid-up value of the policy as set forth in 
the defendant’s third point.” 

Fourth: The court erred in the general charge in stating that 
“Mr. Dermitt had no authority to accept the insured’s note at 
thirty days instead of cash; besides, the evidence does not justify 
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the finding that he did so accept the note for $82.61. The company 
itself did not accept that note or authorize the acceptance thereof, 
and knew nothing of the transaction.” 

Fifth: The court erred in the general charge in stating that 
“ The indulgence which Mr. Smith received in the year 1891 did 
not excuse his default in 1892. The evidence, in the opinion of the 
court, does not justify the finding that Mr. Smith was misled.” 

The only questions raised are those presented by the first and 
second assignments. Were the answers to the points thereon 
recited erroneous? 

To the first of these points the court said:— 

“This point is refused because, in the opinion of the court, it is 
not warranted by the evidence in the case. Mr. Dermitt had no 
authority to accept the assured’s note at 30 days, instead of cash; 
besides, the evidence does not justify the finding that he did so ac- 
cept the note for $82.61. The company itself did not accept that 
note or authorize the acceptance thereof, and knew nothing of the 
transaction.” 

This answer seems fully justified by the evidence. A careful ex- 
amination has not discovered anything to warrant a belief that Mr. 
Dermitt undertook to accept the note mentioned in payment of the 
premium; and besides it is clear that if he had so undertaken his 
act would have been unauthorized, and therefore ineffectual. He 
had no power to postpone payment of the premium, or to substitute 
anything for it. The defendant, personally, neither accepted the 
note nor knew of its existence. 

To the second point the court replied :— 

“Under the uncontradicted evidence, this point is refused. The 
evidence does not warrant its affirmance. The indulgence which 
Mr. Smith received in the year 1891 did not excuse his default in 
1892. The evidence, in the opinion of the court, does not justify a 
‘belief that Mr. Smith was misled.” 

We do not see how the point could have been answered differently. 
We find no evidence to warrant its submission. The dealing re- 
ferred to was slight, and standing alone would not justify a belief 
that Mr. Smith thought himself excused from the obligation to make 
prompt payment. But it is clear that he did not so think—that he 
was not betrayed or misled into delay; for it distinctly appears that 
he was repeatedly warned, in ample time, of the necessity of prompt 
payment, and the danger of delay. 

There is no room for question about the rules of law applicable. 
A course of dealing which justifies the assured in believing that 
punctuality in paying premiums is not required, or will be excused, 
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will relieve him from the consequences of delay, as was held in In- 
surance Co. vs. Unsell, 144 U. S., 439. But it must be dealing which 
actually creates such belief, and justifies a jury in finding its exist- 
ence. The assured seeking relief from the terms of his contract 
must prove they were waived, or that he was misled. Punctuality 
in paying premiums is of the essence of such contracts, and the con- 
sequences of delay can only be avoided by waiver, or other sufficient 
excuse: Thompson vs. Insurance Co., 104 U. S., 252; Statham vs. 
Insurance Co., 93 U. S., 24; Klein vs. Insurance Co., 104 U. S., 88; 
Miles vs. Insurance Co., 147 U. S., 177. 

A discussion of the evidence involved would extend the opinion 
without serving any useful purpose. The case was well tried, and 
the conclusion reached the only one admissible. The assured 
acquiesced in the company’s position—that his policy had Japsed— 
and accordingly neither paid nor tendered subsequent premiums, 
but treated the policy as a security simply for the interest acquired 
under the statute. Had his life been continued, the claim now made 
would never have been urged or thought of; his early death alone 
suggested it. Had he lived ten years longer without payment or 
tender, this claim would then have been as unreasonable as it is now. 

The judgment is affirmed. 


SUPREME COURT OF IOWA. 


HAWLEY 
v8. 


MICHIGAN MUTUAL LIFE INS. CO.* 


An agent agreed with a creditor who held his note that the latter should 
secure a party to apply for insurance under agreement that the creditor 
would pay the premium, receiving an assignment of the policy as security, 
the creditor to pay the premium by indorsing the amount on the note. 
The application under the arrangement was secured from one S., and the 
policy was sent to a third party for delivery to the creditor upon the 
indorsement of the note. ‘The insured died before such indorsement or 
delivery. 

Held, That there had been no delivery of policy nor payment of premium. 


W. H. C. Jaques, for Appellant. 
Wma. McNett and J. W. Lewis, for Appellee. 


* Decision rendered, Dec. 14, 1894. 
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Granoer, C. J. 

The plaintiff is the administratrix of the estate of L. A. Stevens, 
deceased. L. A. Stevens, in his lifetime, had a policy for $2,000 in 
the defendant company, which was, by its terms, payable to one 
H. Moyer, and bearing date October 24, 1891. A. G. Edwards was 
the general agent of the defendant company. Edwards made a 
written agreement with one N. E. Sherwood, whereby Sherwood 
was to engage in the service and employ of Edwards as agent in the 
state of Nebraska:— 

To procure applications for insurance; to collect, so far as practicable, when 
authorized so to do, all premiums payable on account of such insurance; and 


to deliver, upon such collections, the policies and renewal receipts sent by 
the party of.the second part for that purpose. 


The application for the policy in suit was obtained on the imme- 
diate solicitation of Moyer, and sent by Moyer to Sherwood at 
Detroit, Mich., and was by Sherwood sent to the office of the com- 
pany, and the policy made out and returned through Sherwood to 
Moyer, and received by him on the 28th day of October, 1891, at 
Omaha, Neb.; and the assured, L. A. Stevens, died at Ottumwa, 
Towa, on the same day. A ground of defense to the action on the 
policy is that when Stevens died the policy had not been delivered 
and the premium paid, as required by the terms of the application 
and policy. Because of a clause in the policy, plaintiff concedes 
that “the company is not liable unless there was a delivery of 
the policy and a payment of the premium within the lifetime of 
the assured, and while he was yet in good health.” The following 
are important facts as to the application and the delivery of the 
policy. Moyer held the note of N. E. Sherwood and one Hodson 
for $300. Sherwood and Moyer agreed that Moyer should secure 
an application for a policy, the premium on which would be $59.80; 
that the premium should be paid by an indorsement on the Moyer 
note for that amount; and that the policy should be made payable 
to Moyer, to secure him for the amount of the premium thus 
advanced to Stevens. Moyer, in accord with this understanding, 
secured the application. The application is dated October 6, 1891, 
and signed by Stevens and Moyer, the latter being designated as 
“party in whose favor the policy is to be drawn.” The application 
is approved and recommended by “N. E. Sherwood, agent.” When 
the policy was returned to Sherwood, at Detroit, he inclosed it to 
his father, E. Sherwood, at Omaha, with instructions not to deliver 
it to Moyer until the $59.80 was indorsed on the note, and the in- 
struction to E. Sherwood was observed. The jury made the follow- 
ing special finding. “At the time Dr. Sherwood first handed the 
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policy sued upon to Herman Moyer, do you find that Lewis A. 
Stevens was dead or alive? Answer. Dead.” The following is a 
clause of the policy: “It is hereby agreed that the policy shall not 
be in force unless the premium is actually paid to the company or 
its authorized agent, or a note given and accepted in the place of 
such payment, during the lifetime of the person whose life is insured, 
and the policy is actually delivered to the person for whose benefit 
is the insurance, during such lifetime.” Because of this clause, 
appellee conceded that the company is not liable, under the terms 
of the policy, “unless there was delivery of the policy and a pay- 
ment of the premium within the lifetime of the assured.” The jury 
also specially found that Dr. E. Sherwood made the indorsement on 
the note, and gave the policy to Moyer, “Oct. 28th, 10 a. m., 1891.” 

After verdict the defendant moved for judgment in its favor on 
the special findings, which the court overruled, and the ruling is 
assigned as error. It would seem from the finding and concessions 
by appellee that the motion should have been sustained. Appellee, 
however, insists that the condition of the record is such that the 
jury could have found both a delivery of the policy and a payment 
of the premium. Some additional facts are important in this con- 
nection. Sherwood, as agent under his contract with Edwards, had 
resided at Omaha, Neb., but before the application in question was 
taken he had moved to Detroit. Moyer was in Sherwood’s office at 
Omaha, and it is contended by appellee that when the application 
was taken he was still duing the work of Sherwood’s office, and was 
an agent for the company. It is then urged that Stevens, in giving 
his application, had no part or concern in the arrangement by which 
the premium was to be paid by the indorsement on the note, but 
that his understanding was that he borrowed the money of Moyer 
to pay the premium, and hence that, with the money in Moyer’s 
hands, there was a payment. Then, upon the question of the deliv- 
ery of the policy, it is urged that because of the agreement between 
N. E. Sherwood and Moyer, by which the premium was to be paid 
by the application on the note, and the money was loaned by Moyer 
to Stevens, and held by Moyer as a fund for the payment of the 
premium, when the company approved the application and sent the 
policy to N. E. Sherwood it was a delivery of the policy. Neither 
of these positions can be sustained, and, unless both can be, the 
motion for judgment should not have been overruled. As to the 
payment, it seems to us that it is hardly a doubtful question. Ap- 
pellee conceded that Moyer never passed the money to Stevens, and 
the most favorable conclusion is that they agreed that Moyer would 
furnish the money and pay the premium, and take the policy pay- 
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able to himself as his interest might appear. It is said that it would 
have been an idle form to have passed the money to Stevens to have 
been handed back. In many respects that would be true, and for 
many purposes, especially as between Stevens and Moyer, a liberal 
rule, to meet their understanding, might be applied. But, if the 
money never passed to Stevens, nor to others for him, there was 
never a loan, but only an unexecuted agreement. It may be con- 
ceded that Moyer said, “I will loan you the money for the premium, 
and I will pay it to the company for you, or I will loan you the 
money for the premium, and you may regard the premium as paid;” 
but if the money was never paid to Stevens nor to the company 
there was never a loan, and a quite satisfactory test of the question 
is, is there anything on which Moyer could base an action against 
Stevens? Certainly not, because Stevens never directly nor in- 
directly received anything from Moyer, nor did Moyer ever part 
with anything for Stevens. Then what could be said of the trans- 
action between Moyer and Stevens? This only: that Moyer agreed 
to furnish the money and pay the premiums. In doing that, Moyer 
did not act for the company, but for Stevens. It is not, and we 
think it would not be, claimed that the company would be bound 
by its agent’s agreement to pay the premium for its policyholders. 
The record shows that there is no proof that the company had any 
knowledge of the agreement for the payment of the premium by 
the indorsement on the note. There was, then, no payment by 
Stevens. He simply arranged for Moyer to pay for him, and Moyer 
did not do it. 

2. It is also very apparent that there was not a delivery of the 
policy before Stevens’ death. It is true that it came into the hands 
of Sherwood, and was sent by him to his father for delivery, before 
the death, but the special finding above shows that it was handed 
to Moyer after the death. Nothing in the record, in any way, indi- 
cates that either Stevens or the company understood that Sherwood 
was the agent, or in any way acted, for either Stevens or Moyer, but, 
in so far as they had information, he was the agent for the company 
only. Moyer, it is true, knew of his arrangement with Sherwood 
by which the premium was to be paid by the indorsement on the 
note, but, at the same time, Moyer knew of Sherwood’s relation to 
the company, and dealt with him, not as his or Stevens’ agent, but 
as the agent of the company. Whatever may have been the rela- 
tion between Sherwood and Moyer, or the company and Moyer, in 
other respects, it is not to be said that Moyer was the agent of 
either in this transaction. He was, as has been said, an applicant 
for the policy with Stevens. This fact was known to the company 
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and to Sherwood. Sherwood, in sending the policy to his father 
for delivery, directed that it was not to be delivered to Moyer until 
the indorsement was made on the note. Both the company and 
Sherwood dealt with Moyer as an applicant, but neither Moyer nor 
Stevens dealt with Sherwood as his agent. 

The undisputed facts and the special findings by the jury are 
such that the defendant was entitled to a judgment, and the motion 
for that purpose should have been sustained. Reversed. 


SUPREME COURT OF IOWA. 


SATER 
v8. 
HENRY COUNTY FARMERS’ MUT. FIRE INS. CO.* 


An interrupted personal conversation between the secretary of a mutual com- 
pany and the insured regarding a renewal desired by the latter, in which 
the amount of insurance was not determined, but left entirely to the sec- 
retary, and, according to the latter, was to be incorporated in an appli- 
cation, but according to the insured in a policy, was not a completed 
oral agreement. 


Srursman & Stutsman and T. A. Bereman, for Appellant. 
T. M. McApam and W. S. Wirurow, for Appellee. 


Rorurock, J. 

The defendant is a mutual insurance company. Its membership 
is composed of the persons who insure property in the company. 
The plaintiff was a member of the company by reason of insurance 
on his barn. The insurance expired on the 2d day of June, 1892. 
About the 1st of July he met the secretary of the company at the 
end of a lane in the country. They had a brief conversation about 
insuring the property again. He claims in his petition that an oral 
contract was then made to “renew the plaintiff's insurance upon the 
terms and conditions it was before insured, and to issue a certificate 
or policy covering said barn, to commence and run from July 1, 
1892.” The barn was destroyed by fire on the 21st day of July of 
that year. There is a conflict in the evidence as to the conversa- 
tion between the plaintiff and the secretary of the company. The 
learned district judge who tried the cause found, as a fact, that there 
was no contract made. The findings on that question are as fol 


* Decision rendered, Dec. 14, 1894. 
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lows: “The plaintiff says, as a witness, that on July 11, 1892, he 
met Kitchen, the secretary of the company, and Kitchen asked him 
if he (plaintiff) knew that his policy had run out, and asked him if he 
wanted to renew. Plaintiff answered, ‘Yes.’ Plaintiff said, ‘You 
write me a policy.’ Kitchen asked him, ‘What amount?’ Plaintiff 
replied, ‘Put on such amount as you think right.’ Kitchen then 
said he would fix it up and send to me. Kitchen’s testimony is 
somewhat different from that of the plaintiff. He says that, at the 
conversation referred to by plaintiff, that insurance was talked 
about, and the plaintiff said, ‘See what you can take on the build- 
ing, and send me an application.’ He says he ‘told plaintiff that he 
could not take as much as he did before.’ Plaintiff said, ‘It is going 
to rain, and I can’t attend to it now. Send me anapplication. You 
know what the buildings are, and you can take what you can on the 
buildings.’ The parties agree that the conversation was broken off 
on account of a storm which was coming up, and they were at that 
time in the public road. There is some other testimony tending to 
show that the plaintiff's version of the conversation is correct, and 
that Kitchen was to send a policy to plaintiff, and not an applica- 
tion; and also testimony tending to show that Kitchen’s version is 
correct, and that he was to send an application. I think the weight 
of the testimony preponderates in favor of Kitchen’s version.” 

The court, in determining the case, filed a brief opinion, in which 
the following language is employed: “Take the plaintiff's claim to 
be the true one,—that Kitchen was to send him a policy,—yet there 
was no binding contract between them. The plaintiff admits that 
the sum or risk to be taken upon the barn was undetermined, the 
agent saying that he would not take as much as he did before, and 
did not say what. The plaintiff did not say what ke was willing the 
risk should be, but left the sum to be taken entirely to the agent. 
Here, then, was a very important part of the contract not agreed 
upon; it was not determined in any manner by the parties. The 
court cannot supply such averment for the parties. It cannot say 
that the policy should have been for six hundred, seven hundred, 
eight hundred dollars, or any other sum. The sum should have 
been definitely fixed by the parties. As it was not, there was no 
contract. Suppose the agent had sent a policy for $500; would it 
have been binding upon the plaintiff? I think not.” 

It occurs to us that the case requires but very brief consideration. 
The finding of the court upon the facts is fully authorized by the 
evidence, and must be regarded in this court the same as the ver- 
dict of a jury; and the conclusion of law that no binding contract 
was made, it appears to us, follows as a necessary consequence. 
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Counsel for appellant contends that the district court overlooked 
the material question presented by the pleadings. It is claimed 
that this action is not to recover on an oral contract of insurance as 
an independent transaction, but, to use counsel’s language, “the 
action is to recover damages resulting from a failure to perform a 
duty growing out of an agreement to renew insurance, well under- 
stood between the parties.” If it is intended by this statement that 
some sort of an agreement or promise which is wanting in some 
element essential to a binding contract will support an action for 
damages for a breach or failure to perform, we cannot approve of 
any such doctrine. It would be rather too violent an assault on 
elementary principles. We do not intend to disturb the well-under- 
stood rule that a valid contract of renewal of insurance may be made 
by parol, upon terms well understood by the parties, or that a parol 
contract to execute a policy of insurance is valid: City of Davenport 
vs. Peoria M. & F. Ins. Co., 17 Iowa, 276. The rule was recognized 
and followed in Hubbard vs. Insurance Co. (33 Iowa, 325), and in 
Smith vs. Insurance Co. (64 Iowa, 716), but we know of no authority 
or reason for holding that anything in the way of an oral promise 
without the essential elements of a valid contract can be the basis 
of an action for damages. 
The judgment of the district court is affirmed. 


SUPREME COURT OF MINNESOTA. 


ANDERSON. 
vs. 


MANCHESTER FIRE ASS’E CO.* 


The act of 1889, c. 217, providing for a uniform policy of fire insurance by 
making the use of the standard policy compulsory, enables the parties to 
bind themselves by the conditions contained in it, thus changing the rule 
in Lamberton vs. Insurance Co. (39 Minn., 129), in respect to the condition 
considered in that case. 


S. T. & Wm. Harrison, for Appellant. 
JouN JENSWOLD, JR., for Respondent. 
GILFILLAN, C. J. 


May 9, 1893, the defendant, by a Minnesota standard policy, in- 
sured a building of plaintiff against loss or damage by fire for one 
year, and June 18th the building was destroyed by fire. At the 
time of and prior to the issuance of the policy, the plaintiff had other 


* Decision rendered, Nov. 20, 1894. Syllabus by the Court. 
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insurance on the building to the amount of $500. The policy of 
defendant (the standard policy) contains this condition :— 


This entire policy, unless otherwise provided by agreement indorsed hereon 
or added hereto, shall be void if the insured now has, or shall hereafter make 
or procure, other contract of insurance, whether valid or not, on property 
covered in whole or in part by this policy, 
and this further condition:— 


And no officer, agent, or representative of this company shall have power 
to waive any provision or condition of this policy exceptsuch as, by the terms 
of this policy, may be the subject of agreement indorsed hereon or added hereto; 
and, as to such provisions and conditions, no officer, agent, or representative 
shall have such power or be deemed or held to have waived such provision or 
condition unless such waiver, if any, shall be written upon or attached hereto. 

There was no indorsement or the policy referring in any way to 
the other and previous insurance. 

The only question in the case is, could an agent of the defendant, 
notwithstanding the last above quoted condition, waive by parol, 
and without indorsing on the policy, the condition as to other in- 
surance? In Lamberton vs. Insurance Co. (39 Minn., 129), the 
court passed upon a condition similar to the condition last above 
quoted, and held it to be not an attempt to limit or restrict the power 
of any particular agent or class of agents, but to disable one of the 
parties to make, even with the consent of the other, an agreement 
that would otherwise be valid; and the court said: “ A contracting 
party cannot so tie his own hands, so restrict his own legal capacity 
for future action, that he has not the power, even with the assent of 
the other party, to bind or obligate himself by his further action or 
agreement contrary to the terms of the written contract.” The 
court decided, in effect, that such a condition was nugatory; that 
the parties could not bind themselves by any such. The defend- 
ant claims that Laws 1889, c. 217, providing for a uniform policy of 
fire insurance, to be known as the “ Minnesota Standard Policy,” 
changed the rule of law in that particular; and that, by requiring 
the standard policy to be used, the act not only enables, but enjoins 
the parties to bind themselves by the terms, provisions, and condi- 
tions contained in it. No other question on that act is suggested 
by either party, either as to its validity or construction in any par- 
ticular, except as above stated; and we will pass on nothing but the 
point thus made as applying to the condition last above quoted. 

The standard policy was, under the act, prepared by the insurance 
commissioner, with the assistance of the attorney-general. Its use 
by insurance companies doing business in this state is made com- 
pulsory. The courts must, when cailed on, interpret it and its vari- 
ous provisions and conditions, and generally by the same rules as 
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though the form of policy were voluntarily adopted by the parties. 
But in respect to the power of the parties to insert the provisions 
and conditions that are contained in the standard policy, and the 
binding effect of them, the act is conclusive; for it would be absurd 
to say that, while the statute compels the use of a particular condi- 
tion, the parties cannot or shall not bind themselves by it, but it 
may be nugatory. By requiring the conditions to be inserted, the 
statute certainly enables the parties to make the condition. It 
follows that the conditions quoted are valid and binding. In re- 
spect to the power of the parties to bind themselves by such condi- 
tions, the act changes the rule in the Lamberton Case. 

Order reversed. 

Canty, J. (dissenting.) 

I cannot agree to the foregoing opinion, for reasons that I will 
state. The questions involved in this decision are of very great im- 
portance to the people of this state, as well as to the insurance com- 
panies. By chapter 217, Gen. Laws, 1889, the legislature, under 
the guise of reform, enacted a most extraordinary law. It provides 
that the insurance commissioner, within sixty days after the passage 
of that act, shall prepare and file in his office, “a printed form in 
blank of a contract or policy of fire insurance, together with such 
provisions, agreements or conditions as may be endorsed thereon 
or added thereto and form a part of such contract or policy, and 
such form when so filed shall be known and designated as the Min- 
nesota standard policy.” It further provides that he shall call upon 
the attorney-general for such assistance as to him may seem neces- 
sary inthe preparation of the policy. It further provides that all fire 
insurance contracts made after June 1, 1890, shall conform in all 
particulars as to provisions, agreements, and conditions to this 
printed form. It further provides that printed or written forms of 
description, “ or any other matter necessary to clearly express all 
the facts and conditions of insurance on any particular risk (which 
facts or conditions shall in no case be inconsistent with, or a waiver 
of any of the provisions or conditions of the standard policy herein 
provided for), may be written upon or attached or appended to any 
policy issued on property in this state.” If these provisions mean 
anything, they mean that every condition in such standard form 
which will allow the insurance company to escape liability must be 
inserted in every insurance policy issued, and, when so inserted, it 
cannot be waived by any power on earth, but absolutely protects 
insurance companies in taking advantage of every technical viola- 
tion for the purpose of evading payment of losses, and under no cir- 
cumstances can the company waive or forgive any such technical 
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violation. Within sixty days after the passage of this act the insur- 
ance commissioner did prepare and file the Minnesota standard 
policy, which contains at least thirty-five conditions, the violation of 
any one of which will forfeit the policy. Any one familiar with in- 
surance law can readily understand that one such forfeiture clause 
protected from the doctrine of waiver as heretofore applied by the 
courts will render void more policies than a dozen such clauses to 
which such doctrine of waiver is applied; and, if this statute and 
standard policy is the law of this state, then not one insurance loss 
in ten which the insurer sees fit to refuse to pay can be collected. 
By the law of waiver the party to a contract who would enforce an 
act of forfeiture committed by the other party'must do no act recog- 
nizing the contract as still in force after he learns of the forfeiture. 
If he does, he waives the forfeiture. This rule applies as well to 
forfeiture clauses in leases, deeds, and other contracts as it does to 
those in insurance policies. If this statute is constitutional, the de- 
cision of the majority is right. But it seems to me that the consti- 
tutionality of this statute is very questionable. Is it not an attempt 
to delegate legislative power to the insurance commissioner? Ifthe 
legislature can thus delegate to an individual the power to prescribe 
what provisions shall, and what provisions shall not, be inserted in 
an insurance contract, why can they not in the same manner dele- 
gate the power to prescribe what provisions shall, and what provis- 
ions shall not, be inserted in a deed or a mortgage or a promissory 
note? Why can they not designate some one as the czar of the law 
of contracts, and delegate to him complete and absolute power to 
say what the law of any and all contracts shall be? It is true that 
the question of the constitutionality of this legislation has not been 
raised by either party to this appeal; but it seems to me that, on 
account of the great public importance of the question, this court 
should not dispose of the case in a way that, to a considerable ex- 
tent, implies that it considers the legislation constitutional, but 
should when the question is suggested, raise it of its own motion 
and order a further argument of the case as to this question. If 
such a course is unprecedented, it seem to me that it is time such a 
precedent was established. For this reason, I cannot agree with 
the opinion of the majority. 
Couns, J. 

Because of its importance, I am of the opinion that it would be 
advisable to order a reargument of this case upon the question 
suggested by Mr. Justice Canty, although I do not wish to be un- 
derstood as concurring in all that he has said. On the case as pre- 
sented, I assent to the majority opinion. 

VoL. XXIV.-15. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


ANTHONY 
v8. 


MERCANTILE MUTUAL ACCIDENT ASS’N.* 


The policy insured against bodily injuries effected through external, violent, 
and accidental means, within the intent and meaning of the conditions. 


Held, That the burden of proof was on the company to show that death was 
from an excepted cause. 

The policy was exempt from liability in case of death caused by being on the 
platform of, or attempting to enter, a moving train. 

Held, That where the train had stopped at an intermediate station, but the 
insured was found crushed between the car. and the platform of the station 
after it started, the question whether the policy was exempt was for the 
jury. 

Held, That the facts do not establish a voluntary exposure to unnecessary 
danger as a question of law. 


Lixcotn & Hoop, for Plaintiff. 
E. & A. E. Avery, for Defendant. 
Knowtrton, J. 

The plaintiff claims under a policy of insurance whereby the de- 
fendant promised to pay her $5,000 on proof of the death of her 
husband, William A. Anthony, from “bodily injuries effected 
through external, violent, and accidental means, within the intent 
and meaning of the conditions” recited therein. The testimony in 
regard to the material facts was uncontradicted. William A. Anthony 
was a passenger on a train on the Colorado & Midland Railroad. 
He was seen in his usual health in one of the cars of the train late 
in the evening of September 3, 1891, just before it reached Granite, 
Colo., which was a station at which trains were accustomed to stop. 
He had a ticket for Denver, a place to which the train was going. The 
train stopped at Granite to take the mail. The night was dark, and 
there was no light on the platform at the station. The train started 
slowly, and when it had gone not more than 30 or 50 feet he was 
discovered on the ground between the piatform and the nearest 
rail of the tract with his legs crushed by the wheels of one of the 
trucks which had passed over them. He survived about four hours, 
being unconscious most of the time, and then died from the injury. 
No witness saw the accident, and nothing more was shown in regard 
to the cause of it. The policy contains numerous conditions, which 
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immediately follow the words, “provided always,” among which 
are these:— 

No claim shall be valid under this certificate when the death or injury may 
have been caused by dueling, fighting, * * * or when the death or injury 
may have happened in consequence of war or invasion, or of riding or driving 
races, or of any voluntary exposure to unnecessary danger, hazard, or peril- 
ous adventure. ‘‘ Standing, riding, or being upon the platforms of moving 
railway coaches other than street cars, or riding in any other place not pro- 
vided for the transportation of passengers, or entering or attempting to enter 
or leave any public conveyance using steam as motive power while the 
same is in motion, * * * are hazards not contemplated or covered by this 
certificate,” etc. 

The only question reserved by the report is whether there was 
evidence to warrant the submission of the case to the jury. This 
question may be divided into two branches: First, whether the 
burden of proof is on the defendant, after the plaintiff has shown 
that the injuries were effected “through external, violent, and acci- 
dental means,” to show that they resulted from some of the causes 
specified in the conditions as not within the insurance, or on the 
plaintiff to show that they did not; secondly, if the burden of proof 
is on the defendant, ought the judge to have instructed the jury 
that the burden was sustained, and that their verdict must be for 
the defendant. The question in regard to the burden of proof has 
been considered and practically decided-in previous cases: Free- 
man vs. Insurance Co., 144 Mass., 572; Coburn vs. Insurance Co., 
145 Mass., 226; Badenfeld vs. Association, 154 Mass., 77. The sub- 
stance of the contract is to pay if death results from injuries effected 
through external, violent, and accidental means, with a proviso stat- 
ing many exceptions, most of which depend upon the subsequent 
conduct of the insured. While the use of the words, “within the 
intent and meaning of the conditions herein recited,” may have been 
intended to have the same effect as if all the matters contained in 
the conditions had been written into the sentence descriptive of the 
risks insured against, and as if the general description of the risks 
had been in affirmative words, which would not include any of these 
excepted cases, and while there is logical force in the argument that 
the plaintiff should show affirmatively that his case comes within 
the terms of the policy by showing that the injury was not from any 
one of the excepted causes, we are of opinion that practically, and 
under the general rules of pleading, it is better to hold the plaintiff 
is not bound to allege or prove that his is not one of the cases to 
which the insurance does not apply. These cases, in whatever lan- 
guage they may be stated, are in the nature of exceptions under an 
affirmation previously stated in general terms. In this respect there 
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is no good ground of distinction between the present case and 
Freeman vs. Insurance Co. and Coburn vs. Insurance Co., cited 
above. '‘I'here can hardly be any doubt that the death of the in- 
sured was the result of accident. The burden being on the defend- 
ant to prove that it was from one of the excepted causes, the 
question remains whether the jury should have been instructed as a 
matter of law that the burden was sustained. It is not often, where 
a party has the burden of proving a fact by the testimony of wit- 
nesses, that the jury can be required by the court to say that the 
fact is proved. They may disbelieve the witnesses. If the conclu- 
sion is to be reached by drawing inferences of fact from other facts 
agreed, ordinarily the jury alone can draw these inferences. It is 
only when no inferences are possible except those which lead to one 
conclusion that the jury can be required to find a proposition affirma- 
tively established. In the present case it cannot be said, as a matter 
of law, that death was the result “of a voluntary exposure to unnec- 
essary danger,” within the meaning of these words as explained in 
Keene vs. Association, 161 Mass.— See, also, Badenfeld vs. Associa- 
tion, 154 Mass., 77. The circumstances point strongly to an infer- 
ence that the deceased was “standing, riding, or being” on the 
platform of one of the cars, or entering or attempting to enter or 
leave a car, while it was in motion. But we cannot say as matter 
of law that the jury were bound to draw this inference of fact. It 
is conceivable that while walking on the unlighted platform as the 
car was about to start he accidentally fell between the platform and 
the rail, or in some way was accidentally or intentionally pushed or 
thrown down. If the burden were on the plaintiff in this branch of 
the case, a verdict for the defendant might well be directed, but we 
are of opinion that the principal question before the court at the 
trial was one of fact, and not of law. Judgment on the verdict. 
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SUPREME COURT OF PENNSYLVANIA. 


STAUFFER 
v8. 
PENN MUT. FIRE INS. ASS’N OF LANCASTER CO.* 


The policy of a mutual company provided that it should be void in case of 
other insurance without the consent of the directors in a regular meeting, 
indorsed in writing, and signed by the president or secretary. The in- 
sured applied for other insurance at the time of a board meeting, but un- 
known to him the board had just adjourned, and the president directed 
the consent to be indorsed without formal action by the board. 


Held, That the company was estopped to deny the validity of the indorsement. 


Grorce Nauman and Evcene G. Sarr, for Appellant. 

Brown & Henset, for Appellee. 

Fett, J. 

The defendant is a mutual insurance company, and the policy 
upon which this action is founded contained the following provisions 
applicable to the question involved :— 

(1) The company shall not be liable for loss if there is either prior or subse- 
quent insurance without its written consent. (2) A compliance with the 
terms of the policy shall not be considered waived unless the waiver is in 
writing, and signed by the president or secretary. (3) The insurance shall 
cease at the time the property is insured in anothercompany. (4) A member, 
in order to procure additional insurance without invalidating his policy, shall 
make application to the company, and the same must be allowed and approved 
at a regular meeting of the board of directors. 

The policy was issued to the plaintiff September 3, 1887, and on 
May 8, 1888, he procured additional insurance in another company. 
There was testimony to show that at the time the policy was issued 
the insured told the secretary of the company, who was also a direc- 
tor, that he intended to procure additional insurance, and that as 
soon as it was procured he notified him of the fact, and went through 
the building with him, and was told by him that it was “all right,” 
and that he should meet the directors at their regular meeting, and 
have it fixed. No time was then named, the direction being, “any 
time you come up.” Subsequently, on notice from this director, Mr. 
Zortman, who had charge of the district in which the insured lived, 
he went to the office of the compary at the time fixed for the meet- 
ing of the board of directors. When he reached the office the meet- 
ing of the board had adjourned, and three only of the six directors 
were present, but of this he had no knowledge. At the office of the 
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company he handed the policy to Mr. Zortman, who took it to the 
president. The president said that he knew all about it, and direc- 
ted Mr. Zortman to write the necessary consent on the policy. This 
was done by Zortman, who then showed the policy to the president, 
who approved it, and it was handed back to the plaintiff. There was 
no formal action by the board of directors, but there was the written 
consent which the conditions of the policy required; and, if there 
was any waiver of the condition, it was expressed in writing, and 
approved by the proper officer. The condition that the insurance 
should cease at the time additional insurance was taken must be 
read in connection with the provision for procuring additional in- 
surance; and what was done fell short of a literal compliance with 
the conditions only in that there was no formal allowance and ap- 
proval of the additional insurance by the board of directors as such. 
The prohibition of additional insurance was of the substance of the 
contract, and notice of such insurance to a director, and his assent 
and approval thereof, would not save the policy, as a director has no 
authority to allow or approve additional insurance: Bard vs. Insur- 
ance Co., 153 Pa. St., 257; Hook vs. Insurance Co., 160 Pa. St., 229. 
But the question here is not whether a director could waive a con- 
dition of the policy, but whether the company, because of the acts 
and declarations of its officers, is now estopped from denying its ap- 
proval of the additional insurance. The plaintiff, acting in good 
faith, and intending to comply with all the conditions of his policy, 
sought information of the executive officers of the company as to 
what he should do, and fully complied with their directions. He 
went to the office of the company at the time of a regular meeting 
of the directors, and was at once asked if he had come in relation to 
the additional insurance on his property, and was told that they knew 
all about it, and that it was all right. In his presence the president 
directed the indorsement of the company’s approval to be made on 
the policy, and, after it was done, approved it, and returned the pol- 
icy to him; and he left with the assurance that he had fully complied 
with the regulations of the company, and that the policy was valid. 
He might well have assumed, if he had chosen to act upon his own 
judgment of what was necessary to be done instead of relying upon 
the direction and assurance of the officers of the company defendant, 
that the board of directors had formally acted upon and granted his 
application. What was said and done by the officers of the company 
was equivalent to a declaration that all the conditions had been act- 
ually complied with, aud estopped the defendant from controvert- 
ing the fact. In Mentz vs. Insurance Co. (79 Pa. St., 475), the pol- 
icy contained a condition that, if additional insurance was procured, 
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it should be indorsed on the policy, and it was there held that the 
declaration of a general agent of the company to the insured that 
the indorsement of the second insurance had been made on the pol- 
icy estopped the company from objecting to the want of an indorse- 
ment; Sharswood, J., saying: “Such a declaration, made by a duly 
authorized agent or officer, would clearly operate as an estoppel. It 
lulled the party to sleep by the assurance that the condition of the 
policy had been complied with, and that his indemnity was secure.” 
The judgment is affirmed. 


SUPREME COURT OF OREGON. 


NORTH BRITISH & MERCANTILE INS. CO. 


v8. 


LAMBERT Et AL.* 


The company brought suit against its agents for issuing and failing to cancel 
a policy on a forbidden risk. The agents set up that upon notice to can- 
cel they orally contracted as representatives of the insured for another 
policy to take its place with the president of a company which they also 
represented. 


Held, That such contract would be binding. 


Held, That the agents could lawfully make such contract if dealing with the 
president as representatives of the insured; and not assuming to act for 
the company. 


Zera Snow, for Appellants. 
M. W. Smrra, for Respondent. 
Moors, J. 

This is an action brought by a fire-insurance company against its 
agents to recover a sum of money which it is alleged it was com- 
pelled to pay in consequence of a loss under a policy written by 
them contrary to instructions, and which they neglected to cancel 
when directed so todo. The facts show that the defendants, having 
been appointed local agents to solicit business for plaintiff in Port- 
land, Or., and write fire-insurance policies in plaintiff's name, were 
furnished a list of prohibited risks, which, among other property, in- 
cluded vinegar factories; that in August, 1891, the defendants 
wrote a policy in the name of the company, insuring the vinegar 
factory of the Western Vinegar Company, which was, by order of 
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the plaintiff, canceled, and defendants’ attention particularly called 
to this class of prohibited risks; that in the summer of 1892 a gen- 
eral agent of the plaintiff, upon inspecting the books kept by de- 
fendants as such agents, found a memorandum therein of the policy 
written in 1891 upon said vinegar factory, which did not appear to 
have been canceled, and, believing the property was insured by 
plaintiff, he examined said factory, and, not having expressly or in 
any way disapproved of the apparent risk, the defendants were led 
to believe the company would approve an insurance of the property, 
and on August 18, 1892, they wrote a policy of concurrent insurance 
on said factory in plaintiff's name for the sum of $1,000, to take 
effect on the 22d of that month at 12 o’clock m., and mailed a report 
to the plaintiff's general agent at San Francisco, Cal., containing a 
memorandum of said policy, which was received on Saturday, the 
20th of said month; that, two days thereafter, the general agent 
wrote the defendants, directing them to cancel and return the policy 
without delay, which order they received on August 24th, but did 
not on that day inform the assured of the plaintiff’s intention to 
cancel the policy, and on that evening, between 11 and 12 o’clock, 
the said factory was destroyed by fire; and, proof of the loss having 
been made, the plaintiff, on October 3, 1892, paid $941.16, the 
amount thereof, and brought this action for reimbursement, which 
resulting in a verdict and judgment for plaintiff. The defendants 
appeal. 

Numerous assignments of error are made in the notice of appeal, 
but we shall only consider those which relate to the pleadings. The 
defendants, after denying the material allegations of the complaint, 
in substance alleged that upon receipt of plaintiff's notice to cancel 
said policy they fully set forth all the facts concerning the risk to 
another insurance company, which by its officers directed and 
authorized the defendants, who were also agents of said company, 
to write a policy upon said vinegar factory for the sum of $1,000, in 
lieu of plaintiffs policy, and deliver it to the assured, to take effect 
from 12 o’clock m. of the day when said factory burned; that they 
represented the assured, and had authority to secur2 and accept 
said insurance in lieu of plaintiff's policy; that they proceeded to 
the writing of said policy, to take effect as agreed upon, but, before 
they had time to exchange it for plaintiffs policy, the fire occurred, 
but that they had effected an oral insurance with said other com- 
pany in lieu of the insurance under plaintiff's policy, and had author- 
ity from the assured to assent to such oral insurance. These allega- 
tions were, upon plaintiffs motion, stricken out, and, as defendants 
contend, erroneously, while the plaintiff contends that it appeared 
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therefrom that the defendants were the agents of the assured and 
the insurance company with which the alleged contract of oral in- 
surance was made; that as the agents of both parties they could not 
make a valid contract, and hence said allegations did not constitute 
a defense to its action. The rule is well established that if the 
terms of insurance are settled between the parties, and it is agreed 
that a policy evidencing the contract shall be issued, to take effect 
from the date of the agreement, such contract is valid and binding 
upon an insurance company when made within the real or apparent 
scope of the agent’s authority: Hardwick vs. Insurance Co., 20 Or., 
547. It remains to be seen whether a person representing the 
assured can make a valid contract of insurance through an agent of 
the company of which he is also an agent. No agent will ever be 
permitted to take upon himself incompatible duties and characters, 
or to act in any matter where he has an adverse interest or employ- 
ment (Story, Ag., § 9); nor can any person, without their knowledge 
and consent, be the agent of both parties to the same transaction 
(New York Cent. Ins. Co. vs. National Protection Ins. Co., 14 N. Y., 
85; Mercantile Mut. Ins. Co. vs. Hope Ins. Co., 8 Mo. App., 408; 
Utica Ins. Co. vs. Toledo Ins. Co., 17 Barb., 132). A contract made 
by an individual as the agent of both parties is not void, but void- 
able only at the election of either principal, if made within a rea- 
sonable time: Greenwood vs. Spring, 54 Barb., 375. There can 
be no meeting and agreement of the minds of the contracting parties 
when represented by the same individual without their knowledge 
and consent, and hence no contract is effected by the acts of such 
agent, except by the ratification of both principals after knowledge 
of all the material facts; but if the agent act for both, with their 
knowledge and consent, and according to their instructions, the 
minds of the parties have met and agreed upon the terms of the 
contract, and it is of binding force from the date of its execution 
by the agent. Had the defendants confined themselves to the alle- 
gation that, as agents of the assured and insurance company, they 
made the contract of insurance, without alleging that it had been 
done with the knowledge and consent of both principals, or that it 
had been ratified by both, after knowledge of all the facts, it might 
well be considered that the pleading failed to allege a valid contract; 
but they have alleged that, as agents of the assured, they made the 
contract with the officers of the insurance company, and were directed 
by them to write a policy carrying it into effect; and the question is 
whether, under such circumstances, they could make a valid con- 
tract. There is no arbitrary rule of law prohibiting contracts be- 
tween a corporation and its agents when such corporation is 
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represented by other agents with whom the contract is made. If the 
defendants did not assume to represent the insurance company in 
entering into the contract with it, but dealt with its officers, who 
were independent agents and had authority to act for it, the con- 
tract, though oral, is binding upon the insurance company: Mor. 
Priv. Corp., § 527. In Northrup vs. Insurance Co. (48 Wis., 420), it 
appeared that one Edwards, the general agent of the defendant 
company, had been occasionally employed to collect rent, pay taxes 
on, and find purchasers of, certain portions of plaintiff's real property, 
and that the key to one of his buildings had been delivered to 
Edwards, who had been instructed to guard the property, and in- 
sure the building in the company he represented, which he prom- 
ised to do; but, claiming to be very busy at the time, he stated that 
the building was insured, and that he would write the policy thereof 
the next day. This he neglected to do for more than a month, and 
finally wrote it, and mailed the report thereof only a few hours 
before the building was destroyed by fire. In an action brought 
by the plaintiff against the insurance company for the loss under 
the policy, a nonsuit was granted because Edwards was the agent 
of the plaintiff when he wrote the policy for the defendant. The 
court, upon appeal, held that Edwards had no control of the prop- 
erty except to watch over it, and guard it against injury or destruc- 
tion, and that such care of the property, being to the advantage of 
the insurance company, would not preclude its general agent from 
writing a policy thereon. In a note to the foregoing case, reported 
in 19 Am. Law Reg. (N.S.), 291, Marshall D. Ewell collates the rules 
applicable to double agencies, and says: “The rule that the same 
individual cannot be the agent of both parties seems properly to be 
limited to cases where the agency relates to the same transaction, 
or involves incompatible duties; and, with relation to both of these 
cases, the knowledge and consent of both parties that the agent 
should act for both will remove the objection.” The allegation that 
the contract of insurance was made with independent agents of an- 
other company shows that the defendants were not assuming to act 
as the agents of both parties in relation to the same transaction, nor 
does it necessarily involve incompatible duties, and hence is not 
within the rule above announced. If the agents with whom it is 
alleged the oral contract was made had real or apparent authority 
to enter into it, when consummated it took the place of plaintiff's 
policy, and the defendants had a right to a hearing on that question. 
It results from this view of the case that the defense pleaded was 
material, and hence it was error to strike it from the answer, for 
which the judgment is reversed, and a new trial ordered. 





1895. } Simpson vs. Life Ins. Co. of Virginia. 


SUPREME COURT OF NORTH CAROLINA. 


SIMPSON et AL. 
v8. 


LIFE INS. CO. OF VIRGINIA.* 


The company agreed that all restrictions of travel, occupation or residence in 
the original policy should be waived, and that it should from that date 
be incontestable, and when it became a claim that the “ amount of insur- 
ance’’ should be paid to the beneficiary. 


Held, That this agreement rendered nugatory « provision in the original con- 
tract limiting the liability in case of suicide to the net value of the policy. 


Ossorne, Maxwett & Keerans, for Appellant. 
McBrayer & Duruam, for Appellees. 
BurweEtt, J. 

The defendant agreed “that all restrictions of travel, occupation, 
or residence expressed in the original policy” should be waived. 
By this stipulation, the fourth section of the original policy was in 
effect stricken out, and forms no part of the contract between these 
parties. It further agreed that the policy should be, from the date 
of that agreement, “incontestable,” and, as if to emphasize this 
promise, it added that when the policy became a claim “the amount 
of insurance” should be paid to the beneficiary immediately upon 
approval of proof of death. If the-policy had lapsed or been dis- 
continued, as by nonpayment of the stated premium, it would not, 
upon the death of Robert Simpson, have become a claim against 
the defendant insurer. It was in full force at the time of that death, 
and has become “a claim,” and the plaintiff demands the “ amount 
of insurance.” What is meant by “the amount of insurance?” 
Certainly the sum for which the life was insured,—the sum which, 
under the contract, was to be paid to the plaintiff, in case of her 
husband’s death, as indemnity for her loss. Those words cannot, 
we think, be construed to mean “the net value of the policy,”—a 
sum which, by the terms of the original contract, was to be paid 
under certain circumstances in lieu of the amount of insurance, 
to wit, $2,000. This construction is consonant with the preceding 
provision that the policy should be “incontestable.” The quality of 
incontestability could with no propriety be predicated of this con- 
tract of insurance if it was still allowed to the insurer to dispute its 
liability to the insured for the “ amount of the insurance” upon the 
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ground that the death was caused “by the use of intoxicating liquor, 
or by opium, or from the violation of law, or any condition or agree- 
ment contained in this policy, or the application upon which this 
policy is issued.” And yet, if it may now, under its contract, con- 
test with this beneficiary as to its liability for the amount of the 
insurance upon the allegation that the deceased committed suicide, 
it may contest with beneficiaries under other similar contracts upon 
the grounds enumerated above. If this can be done, the policy is 
certainly not incontestable, for the whole field of dispute would 
then be open to the defendant. 

In Bliss on Life Insurance (2d Ed., p. 428) the word “ indisputa- 
ble” is used to designate the quality here expressed by the word 
“incontestable.” In a note on page 431 that author remarks: 
“Lord Campbell says (Wheelton vs. Hardisty, 8 El. & Bl., 232, 283) 
that a promise that all assurances shall be ‘unquestionable’ means 
‘indisputable, and amounts to an absolute guaranty that no objec- 
tion shall be taken to defeat the policy on the death of the person 
whose life is insured, subject to the implied exception of personal 
fraud, which will vitiate any contract.” This policy became, by 
virtue of the defendant’s agreement, what Mr. Bliss, on page 482, 
denominates “a really indisputable policy,” which should be “subject 
to no condition whatever.” Affirmed. 

MacRag, J. (dissenting). 

I cannot concur with the reasoning or the conclusion arrived at by 
a majority of the court in this case. It seems to me that by all rules 
of construction the agreement of defendant that the policy should be 
incontestable had reference to the matters named in the same sen- 
tence: “all restrictions of travel, occupation, or residence.” Further, 
the express agreement in the original policy was that if the insured 
should die by suicide the company should not be liable beyond the 
net value of the policy. In other words, in case of natural death, 
the amount of insurance was $2,000; in case of suicide, it was only the 
net value of the policy. And this the defendant is not contesting. 





1895.] Delaware Farmers’ Mut. Fire Ins. Co. vs. Wagner. 


SUPREME COURT OF MINNESOTA. 


DELAWARE FARMERS’ MUTUAL FIRE INS. CO., 
OF GRANT, TRAVERSE, AND STEVENS COUNTIES. 


v8. 


WAGNER.* 


A mutual insurance company organized under sections 338-347, c. 34, Gen. 
St., 1873, and the various amendments thereto, has no power or authority 
to insure the standing or growing grain of one of its members against 
loss by hail, and such insurance is ultra vires. 


J. W. Reynotps, fur Appellant. 
S. A. Fraverty, for Respondent. 


Canty, J. 

Section 338, c. 34, Gen. St., 1878, as amended at various times 
since its passage, provides that not less than twenty-five persons 
residing in adjoining towns and owning, collectively, property of not 
less than $25,000 in value, may form themselves into a corporation 
for the purposes of mutual insurance against loss or damage by fire, 
hail, lightning, or storms. Section 347 provides:— 

Nor shall they insure any property other than detached dwellings and their 
contents, and farm buildings and their contents, and live stock, and hay and 
grain in the bin or stack. 

The plaintiff corporation was organized under this statute, and 
the defendant became a member thereof. The amended articles of 
incorporation specify the hazards to be insured against, and the 
kinds of property to be insured, as specified in the statute. Neither 
the statute nor the articles authorize the insurance of standing or 
growing grain, and the statute, by its terms, expressly forbids it. 
Notwithstanding this, the plaintiff organized what is called the 
“ Hail Department” of its business, and went into the business of 
insuring standing grain against loss by hail. It attempted so to 
insure the defendant’s standing grain, and issued him a policy pur- 
porting to do so. This is a suit brought by it to enforce payment 
of the premiums or assessments which he agreed to pay for such 
insurance. The defendant defended on the ground that such insur- 
ance was ultra vires, and, beyond the powers of the corporation, and 
the court below so held, and ordered judgment on that ground for 
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the defendant. We are of the opinion that such attempted insur- 
ance was clearly ultra vires, and that the judgment for the defend- 
ant should be affirmed. So ordered. 


SUPREME COURT OF PENNSYLVANIA. 


COMMONWEALTH Ex REL. WILLIAMS 
v8. 
PROVIDENT LIFE ASS’N.* 


Upon receiving notice of default in assessments, payment was made to and 
accepted by the general agent without condition, and an application was 
made for reinstatement. A subsequent assessment was made and promptly 
paid. 

Held, That the company was estopped to deny that the member had been 
reinstated. 


A. E. Srocxwetz, for Appellant. 
H. B. Amertine and Wa. W. Wirrsans, for Appellee. 


McCottivm, J. 

The appellant is a Maryland corporation having its principal 
office in Baltimore. It has a branch office in Philadelphia, in 
charge of Thomas C. Balderston, who is its general agent for 
Pennsylvania.. It is engaged in the business of life insurance. 
On the 8th of January, 1883, it issued a policy of insurance on 
the life of the appellee in the sum of $1,000, payable to him ten 
years from the date thereof, if he survived that period, and, if he 
did not, then to his executors or administrators, ninety days after 
his death. By the terms of the policy it was to be null and void 
if the semiannual dues or assessments upon it were not paid at 
maturity, and there could be no modification of the provisions of 
the contract, or waiver of any forfeiture under it, “except by an 
agreement in writing, signed by the president or secretary of the 
association.” The policy, the application therefor, and the by-laws 
of the association, taken together, constituted the contract between 
the insurer and the insured. The by-laws provide, inter alia, that 

Any member failing to pay his semiannual payments and pro rata assess- 
ments at the death of a member or members within thirty days after he is 
notified, or according to the terms stated in the notice, shall forfeit his mem- 
bership; 


* Decision rendered, Oct. 1, 1894. 
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And that 


Only as many members as shall pay their mortality assessments within 
thirty days after date of notice shall be counted in determining the assess- 
ment basis of the death claim. Others shall be forfeited in like manner as 
those who fail to pay their dues, with opportunity for reinstatement, or 
similar conditions. 


There is nothing in the policy, in the application therefor, or in 
the by-laws prescribing the conditions of reinstatement in the case 
of a forfeiture for nonpayment of semiannual dues, and there is no 
designation of them in the oral testimony. The assessment notices, 
signed by the secretary of the association, and delivered to the 
appellee, informed him that after forfeiture of his policy no payment 
could be received, or reinstatement made, except upon the condi- 
tion that he was alive, and in good health. He might reasonably 
conclude from these notices that the only condition of restoration 
to membership in case of forfeiture of his policy was that mentioned 
in them. Four notices of mortality assessments were sent to him 
after he failed to make payment of the July assessment within the 
time prescribed in the by-laws we have quoted, and in them he was 
requested to remit the assessments to the company’s office, or pay 
the same to its authorized collecting agent. He paid the mortality 
assessments on the 24th of December, 1890, in accordance with the 
company’s request. He signed and delivered to it its representative 
at its Philadelphia office the application for reinstatement which it 
prepared and sent to him, and he furnished the requisite proofs 
that he was “in good health, and in every respect in a good, insur- 
able condition.” He received notice January 8, 1891, of an assess- 
ment of his semiannual dues, which he promptly paid. All of 
the payments were accepted without condition. The company is 
chargeable with knowledge of the appellee’s default when it made 
these assessments, requested him to pay them, and informed him of 
the condition on which he could be reinstated in case he failed to 
make the payments within thirty days from the date of the notice. 
Its action, therefore, was clearly inconsistent with a declaration of 
forfeiture, or a purpose to relieve him of the duties, and deprive 
him of the privileges, pertaining to membership in it. Such action 
ought, in equity,.to estop the company from repudiating what was 
done on the faith of it. It was a recognition of the appellee as a 
member, «nd well calculated to create the belief that payment of 
arrearages and proof of continued good health were all that were 
required for the preservation of his rights as such. He knew that 
the by-laws provided for the reinstatement of a member on com- 
pliance with conditions which did not appear in them or in the 
body of the policy. His sole knowledge of these conditions was 
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derived from the assessment notices received from the company 
over the signature of its secretary, who was authorized by the con- 
tract to waive any forfeiture under it. In view of the facts recited, 
all of which appear in the undisputed testimony, or are established 
by the verdict of the jury, we think the appellee was entitled to re- 
instatement as a member of the defendant company. We discover 
no error in the instruction complained of, and we overrule all the 
specifications. Judgment affirmed. 


MISCELLANY. 


Cases to which an insurance company is party, which are not actions on 
policies, but which relate to matters outside of insurance; as, jurisdiction, 
injunction, mandamus, the relations of statute laws to corporations, etc., 
where the principles and practice of insurance, as such, are not specifically 
involved ; and other cases of incidental interest to underwriters, or where 
for special reasons a full report has been deemed unnecessary. These 
sketches are given merely as chapters of current information, and are not 
intended as digests, nor for citation. 


DerectivE Proors—Unsare Buriprna. 


In the case of Monteleone vs. Royal Ins. Co., decided by the Civil 
District Court of New Orleans, Jan. 21, 1895, it was held that defects 
in proofs of loss are waived where the insurer examines the dam- 
aged building, estimates the loss, and offers to pay a specific sum, 
or claims the right to repair. An insurance company is liable under 
a policy on a building which after a fire the owner was compelled to 
demolish by Girection of the city authorities; even though at the 
time of the insurance the building was in an unsafe condition, so 
long as the owner was privileged to enjoy the continued use of it 
before the fire, and it did not appear that he would have been de- 
prived of such use by anything likely to have occurred except for 
the fire. 
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SUPREME COURT OF NEBRASKA. 


OMAHA FIRE INS. CoO. 
vs. 
DIERKS Et At.* 


An assignment in a petition in error that the district court erred in not grant- 
ing a litigant a new trial on account of ‘‘ accident or surprise” must be 
sustained by affidavits showing the truth of the assignment. Code Civ. 
Proc., § 317. 


And such affidavits must be filed in, and called to the attention of, the court 
below, and incorporated in the bill of exceptions brought here, in order 
to enable this court to review the ruling of the district court on the motion 
for a new trial. 


The supreme court, as an appellate tribunal, is authorized by law to review 
the action of the district courts; but in doing so it can pass upon no ques- 
tion which was not presented to and passed on by said courts; nor will 
this court, for the purpose of determining whether a district court came 
to a correct conclusion, examine any evidence which was not presented 
to that court. 

The rule of this court announced by Crounse, J., in McReady vs. Rogers (1 
Neb., 124), that: ‘‘When the charge of a court involves more than one 
single proposition, a general exception to it will be unavailing; and, if 
any portion of it be correct, the whole will stand. Each specitic portion 
of it which is claimed to be erroneous must be distinctly pointed out, and 
specifically excepted to,”—re-examined, and reaffirmed. 


Where an insurer incumbers his personal property by a chattel mortgage 
after such property has been insured,—and contrary to the provisions of 
the insurance policy,—he may nevertheless recover the value of the in- 
sured property destroyed if at the time of its destruction it was free from 
the lien of the mortgage. 


A fire insurance policy provided that in case of loss the insured should forth- 
with give the insurance company written notice thereof. The insured 
did not himself give such notice, but the insurer, soon after the destruc- 
tion of the insured property by fire, received notice in writing thereot 
from one of its agents, residing in the vicinity where the loss occurred, 
and through whom the insurance was placed; and refused to pay the loss 
on the ground that the policy at the date of the fire was not in force. 
Held: (1) That the insurance contract should not be so technically con- 
strued as to compel the insured to furnish information to the insurer which 
it already possessed. (2) That the verdict of the jury did not lack evidence 
to support it because the allegation of the insured, in his petition, that he 
had notified the insurance company of the loss, was not proved. 

The right of an insurance company to notice of loss is a right which the com- 
pany may waive; and when the insurer denies all liability for the loss, 
and refuses to pay the same, and places such denial and refusal upon 
grounds other than the failure of the insured to give notice of the loss, 
such denial and refusal avoid the necessity of such notice. 


An insured, in a suit on an insurance policy, alleged in his petition that, as 
provided by the terms of the policy, he gave notice of the loss in writing 
to the insurer, and gave notice of said loss to the agent of the insurer 
nearest to where the loss occurred. The insurance company, by its 
answer, expressly denied this averment of the petition, and pleaded as an 
affirmative defense to the action that the insured, contrary to the provis- 
ions of the insurance contract, and without the knowledge or consent or 
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the insurer, incumbered the insured property by a chattel mortgage, and 
that said mortgage was a lien on the insured property at the time it was 
destroyed by fire; and that by reason of such conduct of the insured the 
policy was not in force at the date of the destruction of the insured prop- 
erty. Held: (1) That the defense that the policy was not in force at the 
time the loss occurred was inconsistent with the defense of the want of 
notice of the loss; (2) that the insurance company, by placing its defense 
to the action on the ground that the policy sued upon was not in force at 
the time of the destruction of the property, waived the provision in the 
policy which required the insured to give notice of the )~cs. and made 
that issue ~wholly immaterial. 


J. Fawcert, for Plaintiff in Error. 

M. F. Harrineton, for Defendants in Error. 

Raaay, C. 

Dierks & White brought this suit to the District Court of Holt 
County against the Omaha Fire Insurance Company to recover the 
value of certain live stock which they alleged they owned, which had 
been insured against loss or damage by fire by the insurance com- 
pany, and which live stock had been destroyed by fire. Dierks & 
White had a verdict and judgment, and the insurance company 
brings the case here for review. 

1. The first error assigned is: “ Irregularity in the proceedings of 
the court, and abuse of discretion, by which the defendant was pre- 
vented from having a fair trial.” This assignment is too indefinite 
for consideration, and, indeed, is not referred to in the briefs of 
counsel for the insurance company. 

2. The second error is assigned in the following language: “Irreg- 
ularity in the proceedings of the jury.” This assignment is also too 
indefinite for review. 

3. The third assignment is: “ Accident and surprise, which ordin- 
ary prudence could not have guarded against, in the evidence of the 
witness Dierks in testifying to a verbal release of a part of the prop- 
erty from the mortgage.” This is one of the causes for a new trial 
permitted by the third subdivision of section 314 of the Code of 
Civil Procedure; but section 317 of the same Code provides that 
such 2 ground for a new trial must be sustained by aftidavits show- 
ing the truth of the ground alleged. This means that the affidavits 
showing the truth of the facts alleged for a new trial on the grounds 
of accident or surprise must be filed in, and brought to the attention 
of, the court below. The record contains no affidavit filed by the 
insurance company in the district court in support of a new trial on 
the grounds of accident or surprise. Affidavits which tend to show 
that the insurance company was taken by surprise in the trial of the 
case below have been filed in this court, but we cannot consider 
them. This, as an appellate court, is authorized by law to review 
the action of the district courts; but in doing so this court can pass 
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upon no question which was not presented to and passed upon by 
the district court, nor will this court, for the purpose of determining 
whether the district court came to a correct conclusion, examine any 
evidence which was not presented to that court. 

4. The fourth assignment of error is: “Excessive damages, ap- 
pearing to have been given under the influence of passion or preju- 
dice.” And the fifth assignment is: “ Error in the assessment of the 
amount of recovery, it being in excess of the amount the plaintiffs 
were entitled to under the evidence.” Neither of these assignments 
are referred to in the briefs of counsel for the insurance company, 
and are therefore considered waived. 

5. The eighth assignment is: “Errors of law occurring at the 
trial, and excepted to at the time by the defendant.” This assign- 
ment is too indefinite and uncertain for review. 

6. The ninth assignment is: “The court erred in each of the in- 
structions given upon its own motion, and in each of the instruc- 
tions given at the request of the plaintiffs, to which exception was 
taken at the time.” The charge of the district court contains 12 
paragraphs or instructions, and the exception noted to these instruc- 
tions by counsel for the insurance company is in the following lan- 
guage: “Comes now the defendant, and excepts to the instructions 
numbered from one to seven, inclusive, given to the jury by the 
court on the trial of said cause.” In McReady vs. Rogers (1 Neb., 
124), the exception taken to the charge of the court was in the fol- 
lowing language: “To all of which charge, and each and every part 
thereof, the defendant, by his counsel, then and there excepted.” 
Crounse, J., speaking for the court of thisexception, said: “This fir- 
ing at the flock will not do. It is a well-established point of prac- 
tice that when the charge of the court involves more than one single 
proposition, a general exception to it will be unavailing; and, if any 
portion of it be correct, the whole will stand. Each specific portion 
of it which is claimed to be erroneous must be distinctly pointed 
out, and specifically excepted to.” The rule as announced in that 
case has, so far as we know, never been consciously deviated from 
by this court, but has been time and again reaffirmed. Here the 
assignment of error is that the court erred in giving each—every 
one—of the instructions given by it on its own motion, but no at- 
tempt was made to except to more than seven of them; and, since the 
assignment is in effect that the court erred in giving all the instruc- 
tions which it did give, and all the instructions were not excepted 
to, the assignment of error cannot be considered for that reason. 

7. The tenth assignment is: “The court erred in giving each of 
the instructions given at the request of the plaintiff below.” If the 
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district court gave any instructions at the request of Dierks & White, 
they do not appear in the record. ‘The only instructions in the rec- 
ord are those given by the court upon its own motion. 

8. The sixth, seventh, and eleventh assignments of error are that 
the verdict is not sustained by the evidence, that the verdict is con- 
trary to law, and that the court erred in overruling the motion of 
the insurance company for a new trial. The verdict of the jury is 
not contrary to the law, and the court did not err in overruling the 
motion for a new trial, if the verdict is sustained by sufficient evi- 
dence. Dierks & White pleaded in their petition that about the 5th 
of February, 1891, as provided by the policy, they gave notice of the 
loss in writing to the insurance company, and gave notice of said loss 
to one Wallace, the agent of the defendant nearest to where the loss 
occurred. This allegation of the petition was expressly denied by 
the insurance company. The insurance company, as an affirmative 
defense to the action, pleaded that the insurance policy provided 
that, if the insured property should be sold or incumbered without 
the consent of the insurance company indorsed on the policy, the 
policy should thereupon become void; and that before the fire 
Dierks & White, without the knowledge or consent of the insurance 
company, executed a chattel mortgage upon the property; and that 
“said mortgage was a valid and subsisting lien upon said property 
so insured, and upon the property claimed to have been destroyed 
by said fire, at the time of the fire, on February 2, 1891.” The re- 
ply of Dierks & White to this defense of the insurance company was 
as follows: ‘‘ Denies the plaintiff mortgaged the property destroyed 
by fire, * * * and says that the policy sued upon covered personal 
property only, and no particular property was insured by the policy 
suedon; * * * and denies that there was a valid or subsisting 
lien upon said property, or any portion thereof, at the time the same 
was destroyed by fire.” The issues of fact as made by the plead- 
ings were: (a) The value of the property destroyed; (b) whether 
Dierks & White gave notice of the fire to the insurance company; 
(c) whether Dierks & White mortgaged the insured property, with- 
out the consent of the insurance company, prior to the fire; (d) 
whether the mortgage was a lien upon the insured property at the 
time it was destroyed by fire. The evidence sustains the value 
placed on the property by the jury, and the evidence in the record 
shows beyond dispute that the insured property, or a part of it, 
which was destroyed by fire, was, previous to its destruction, incum- 
bered by a chattel mortgage; and the evidence in the record is suffi- 
cient to support the finding of the jury that such insured property 
at the time of its destruction by fire had been released from the lien 
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created by the mortgage. In Insurance Co. vs. Schreck (27 Neb., 
527), it was held that, where personal property was incumbered by 
a chattel mortgage after such property had been insured, and con- 
trary to the provisions of the insurance policy, the insured could 
nevertheless recover for the value of the property destroyed if at 
the time of the property’s destruction it was free from the incum- 
brance. We adhere to and reaffirm the doctrine of that case. The 
eminent counsel for the insurance company does not controvert, as 
we understand him, the correctness of the decision in Insurance Co. 
vs. Schreck, supra, but his contention is that it was incompetent for 
Dierks & White, under the issues made by the pleadings, to prove 
that the mortgage made upon the insured property had been re- 
leased. Counsel says that Dierks & White, instead of denying the 
execution of the mortgage, and denying that the mortgage was a 
lien upon the insured property at the time of its destruction, should 
have pleaded by way of confession and avoidance that the mortgage 
was executed as alleged by the insurance company, but that prior to 
the destruction of the property by fire the mortgage had been re- 
leased. Assuming, for the purposes of this case, the correctness of 
the argument of counsel, the answer to it is that he has not assigned 
in his petition in error here that the court erred in admitting the 
evidence offered by Dierks & White to show that the destroyed prop- 
erty was unincumbered at the time of its destruction. If such evi- 
dence was incompetent under the pleadings, counsel for the insur- 
ance company should have objected to its introduction on that 
ground, and then specifically assigned the ruling of the district court 
in admitting such evidence in his petition in error. 

We have now to deal with the issue made by the pleadings 
whether Dierks & White notified the insurance company of the de- 
struction of the property by fire. The record does not disclose that 
Dierks & White themselves notified the insurance company, or its 
agent, that the property had been destroyed by fire. But one Jos- 
selyn, the secretary and manager of the insurance company, testified 
on the trial that the sole and only reason that the insurance com- 
pany declined to pay the loss of Dierks & White was that the insur- 
ance company claimed that the insured property was incumbered by 
a mortgage at the time it was destroyed; that the company was ad- 
vised of the destruction of the property by fire within 10 days after it 
happened; that he (Josselyn) received letters regarding the fire after 
it occurred; that Wallace & Mastic were the special or soliciting 
agents of the company through whom the insurance was negotiated; 
that they resided at Ewing, Neb.; and that he had received infor- 
mation through Wallace by letter of the destruction of the property. 
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The argument of counsel for the insurance company is that 
the verdict of the jury lacks evidence to support it, because Dierks 
& White pleaded that they notified the company of the fire, and 
failed to prove it. It appears from the evidence quoted above that 
the insurance company actually received notice of this fire, and acted 
on that notice; that is, they refused to pay the loss on the ground 
that the property at the time it was destroyed was incumbered. 
We are unable to see how the fact that Dierks & White failed to 
prove that they themselves gave the insurance company notice of 
the loss is, under the circumstances of this case, material, since it 
appears that the company had actual knowledge of the loss through 
its agents, and acted on that knowledge; and we are by no means 
prepared to say that the verdict of the jury lacks evidence to sup- 
port it on the ground that the allegation of Dierks & White that 
they notified the insurance company of the loss was not proved. It 
seems that, if the insurance company actually knew of the fire at the 
time it occurred, through one of its agents, who was at the fire, or 
if it received through its agents, within a reasonable time after the 
fire, notice of its occurrence, and acted on such notice, it would be 
sufficient. In other words, it does not seem that the insurance con- 
tract should be so technically construed as to compel the insured to 
furnish information to the insurer which the insurer already had: 
Edwards vs. Insuranee Co., 20 Fed., 661; Insurance Co. vs. Schreck, 
27 Neb., 527; Manufacturing Co. vs. Feary (Neb.) But,in the view 
we take of this case, the issue made by the pleadings—whether 
Dierks & White notified the insurance company of the fire—was at 
the time of the trial of this case an immaterial one, because the in- 
surance company resisted the payment of this loss, both by its 
pleadings and evidence, on the ground that the insured property, at 
the time of its destruction by fire, was incumbered by a mortgage, 
and that, therefore, the policy at the time of the fire was not in force. 
This defense, set up in the answer of the insurance company, was, 
in effect, a plea of confession and avoidance. It, in effect, admitted 
the execution and delivery of the policy, the receipt of the premium, 
the destruction of the insured property by fire, and the receipt by 
it of notice of the fire. This defense that the policy was not in force 
at the time the loss occurred is utterly inconsistent with the defense 
of want of notice of the loss. All the authorities agree that the 
provisions of an insurance policy requiring the insured to give no- 
tice of the destruction of the insured property, and to furnish the 
insurer proof of loss, may be waived by the conduct of the insurer. 
And in this case we think the insurance company, by placing its de- 
fense to this action on the ground that the policy sued upon was not 
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in force at the time of the destruction of the property, waived the 
provision in the policy which required the insured to give it notice 
of the loss, and made that issue in this case wholly immaterial. 

In Cobb vs. Insurance Co. (11 Kan., 93), it is said that the right 
of an insurance company to notice of loss is a right which the 
company may waive, and that when the company denies all liabil- 
ity for the loss, and refuses to pay the same, and places that de- 
nial and refusal upon grounds other than the failure to give no- 
tice, such denial and refusal avoid the necessity of notice. We 
think this is the correct rule. In Insurance Co. vs. Gracey (15 
Colo., 70), the court, in speaking of the point under consideration, 
said: “Insurance policies uniformly contain the provision that the 
assured shall, in accordance with certain prescribed regulations, give, 
notice and make proof of loss. It is universally held, we believe, 
that the absolute refusal of a company to pay the loss in any event 
constitutes a waiver of the right to insist upon compliance with such 
provisions.” The same rule is announced in Missouri in Phillips vs. 
Insurance Co. (14 Mo., 221), where it was held that, if the insurer 
refuse to pay because the insured failed to submit to an examination 
under oath, the insurer could not afterwards insist on the failure of 
the insured to comply with other requirements of the policy. In 
Insurance Co. vs. Harmer (2 Ohio St., 452), it is said: “ Objections 
to the preliminary proofs will be considered as waived if, after they 
are rendered, no specific objections are pointed out, and the assured 
is informed that his claim will be considered on the merits, and the 
claim is rejected finally upon the ground that the company is not in 
any event liable to pay the loss.” See, also, Insurance Co. vs. Boyle 
21 Ohio St., 119. In Illinois the rule is: “When an insurance 
company refuses to pay a loss, placing its refusal upon its nonlia- 
bility in any event, it cannot insist, in defense of an action, that the 
preliminary proof was insufficient:” Insurance Co. vs. Cary, 83 IIL, 
453; Insurance Co. vs. Whitehill, 25 Ill., 466; Insurance Co. vs. 
Maguire, 51 IIl., 342; Insurance Co. vs. Dunmore, 75 Ill., 14; Insur- 
ance Co. vs. Tucker, 92 Ill., 64. In Blake vs. Insurance Co. (12 
Gray, 265), it was held that: “If, after the preliminary proofs of a 
loss by fire under a policy of insurance, the officers of an insurance 
company visit the premises, and converse with the insured, and make 
no reference to the preliminary proofs, or raise any objection to 
them, while any defect therein may be remedied, and refuse to pay 
on other and distinct grounds, the insurance company will be es- 
topped to set up any defect in the preliminary proof, although the 
conditions made part of the policy give explicit directions about 
proofs of loss, and the policy provides that no condition, stipulation, 
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covenant, or clause on the policy shall be altered, annulled, or 
waived, except by writing indorsed on or annexed to the policy, and 
signed by the president or secretary.” The rule in Minnesota is 
stated as follows: “ Where an insurance company puts its refusal to 
pay a loss on another ground, it is a waiver of objections to insuffi- 
ciency in the proofs of loss required by the policy:” Insurance Co. 
vs. Taylor, 5 Minn., 492 (Gil. 393); Newman vs. Insurance Co., 17 
Minn., 123 (Gil. 98); Hand vs. Insurance Co. (Minn., 538). In 
Parker vs. Insurance Co. (34 Wis., 363), it was beld that, “ where an 
insurer against fire, after a loss, and before the time for furnishing 
proofs thereof has expired, denies all liability entirely upon other 
grounds than the want of such proofs, this is a waiver of the condi- 
tion requiring proofs of loss to be made:” Harriman vs. Insurance 
Co., 49 Wis., 71; McBride vs. Insurance Co., 30 Wis., 562. The su- 
preme court of New Jersey, in Insurance Co. vs. Maackens (38 N. 
J. Law, 564), states the rule as follows: “ Receiving preliminary 
proofs without objection, and failure to object after a reasonable 
time, or refusal to pay on other grounds, is evidence of a waiver of 
the time of furnishing the preliminary proofs, and of defects 
therein.” The doctrine under consideration is also that of the Su- 
preme Court of the United States. In Tayloe vs. Insurance Co. (9 
How., 390), the court, speaking to the point under consideration, 
said: “Another objection taken to the recovery is that the usual 
preliminary proofs were not furnished, according to the requirement 
of the seventh article of the conditions annexed to the policies of 
the company. These are required to be furnished within a reason- 
able time after the happening of the loss. The fire occurred on the 
22d of December, 1844, and the preliminary proofs were not fur- 
nished till the 24th of November, 1845. This was doubtless too late, 
and the objection would have been fatal to the right of the com- 
plainant if the production of these proofs were essential to the re- 
covery. But the answer is that the ground upon which the company 
originally placed their resistance to the payment of the loss, and 
which is still mainly relied on as fatal to the proceedings, operated 
as a waiver of the necessity for the production of the preliminary 
proofs.” See, also, Insurance Co. vs. Kranich, 36 Mich., 288; Batch- 
elor vs. Insurance Co., 40 Conn., 56; Carson vs. Insurance Co., 62 
Iowa, 433. In Insurance Co. vs. Batchelder (32 Neb., 490), Norval, 
J., speaking to a point analagous to the one under consideration, 
said: “The company has at all times insisted, and now insists, that 
it was not liable for the loss, on the ground that the policy was not 
then in force, by reason of the failure of the insured to pay his pre- 
mium note. The plaintiff in error, by denying all liability, dispensed 





1895. | Omaha Fire Ins. Co. vs. Dierks et al. - 249 


with the necessity of furnishing proofs of loss”; and cites with ap- 
proval Carson vs. Insurance Co., 62 Iowa, 433; Union vs. Whitt, 36 
Kan., 760; King vs. Insurance Co., 58 Wis., 508; Tayloe vs. Insur- 
ance Co., 9 How., 390; Insurance Co. vs. Lippold, 3 Neb., 391. And 
the third point in the syllabus in Insurance Co. vs. Batchelder, 
supra, declares that “the absolute denial by the insurer of all liabil- 
ity on the ground that the policy was not in force at the time of the 
loss is a waiver of the preliminary proofs of loss required by the 
policy.” This case, while not directly in point, is analagous in prin- 
ciple to the one under consideration, and is supported by the over- 
whelming weight of authority. We do not mean to say, nor do we 
decide, that, if a person insured shall neglect or refuse to give no- 
tice of a loss to the company in accordance with the requirements 
of the policy, the insurance company can never urge the failure of 
the insured to give it notice of the loss, or his failure to furnish 
proofs of loss, as a defense to a suit upon the policy; but what we 
do decide is that, when an insurance company is sued for a loss on a 
policy issued by it, and places its defense to such suit on the ground 
that by reason of some act of the insured the policy was not in force 
at the date of the loss, then, in such action, all issues made by the 
pleadings as to whether the insured gave notice of the loss, and 
whether he furnished the insurance company proofs of the loss, be- 
come immaterial. 

Counsel for the insurance company, in opposition to the rule here 
stated, cite us to Connell vs. Insurance Co. 18 Wis., 407. But that 
case is not in point here, because the defense of the insurance com- 
pany was not based upon a contention that the policy was not in 
force at the time the loss occurred, but the defense made was a 
technical one,—that the written notice of the loss was not furnished 
to the insurance company as provided by the policy. Insurance Co. 
vs. Hathaway (Kan.) is another case cited by counsel for the insur- 
ance company. But that case is not in point. There the defense 
pleaded by the insurance company was a general denial, and the 
whole defense was that the insured did not notify the company of 
the loss, nor furnish proofs of loss, as required by the policy. In- 
surance Co. vs. Lindsey (26 Ohio St., 348) is another case relied 
upon here by counsel for the insurance company. But this case is 
not in point. It merely holds that in an action upon a policy of in- 
surance, which policy contains a condition that, in case of loss, proof 
thereof shall be made and delivered to the treasurer within-30 days 
after the loss occurred, the petition must allege a performance of 
such condition, or a waiver thereof on the part of the insurer, or the 
petition would be bad on demurrer. A petition on a promissory 
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note, which failed to allege that the maker of the note executed and 
delivered it, would doubtless be bad ondemurrer. Butif the maker 
of the note answer, denying the execution and delivery of the note, 
and allege as a defense to the action that he had paid the note, then 
its execution and delivery would become immaterial issues in the 
case. Another case relied on by counsel is Insurance Co. vs. Frick 
29 Ohio St, 466. But in that case the only point decided 
was that, “in an action against an insurance company to recover the 
amount of a fire policy, a defense on the ground that the insured 
failed to make and furnish the insurer with the preliminary proofs 
of loss in the manner and within the time required by the policy 
is not waived by setting up and relying upon other defenses 
not inconsistent therewith.” It does not appear from the decision 
just what particular defenses the insurance company did interpose. 
The only two mentioned in the opinion are that the insured failed to 
give notice of the loss and cause of fire, and failed to furnish the in- 
surance company proofs of loss in the time and manner required by 
the policy. So that case is not in point here. Another case relied 
on by counsel is Blossom vs. Insurance Co. 64 N. Y., 162. But the 
defense of the insurance company in that case was that the proof of 
loss had been furnished it too late, and the court held that proof of 
loss within the time prescribed by the policy was necessary to en- 
able the insured to recover, unless the insurance company had 
waived the proof of loss; and that there was no evidence of such 
waiver. Finally, it is insisted by counsel that Insurance Co. vs. 
Fairbank (32 Neb., 750) is an authority against the rule announced 
above. It is said in that case that, “in an action upon a policy which 
provides that the insured should furnish proofs of loss within a spe- 
cified time after the loss occurred, it is necessary for the plaintiff to 
prove upon the trial that the proofs were made, or that the same 
were waived by the company.” The same doctrine was announced 
in the third point of the syllabus in Insurance Co. vs. Davis (Neb.). 
But these cases are distinguishable from the one at bar. The ques- 
tion here is not whether it was necessary for the insured to plead 
and prove that he had furnished the necessary proots of loss sus- 
tained in order to recover, but the question under consideration here 
is limited solely to the inquiry as to whether the issue made by the 
pleadings, that the insured notified the insurance company that a 
loss had occurred, was a material one in view of the defense inter- 
posed to the action by the insurance company. 
The judgment of the district court is affirmed. 
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SUPREME COURT OF NEBRASKA. 


OMAHA FIRE INS. CO. 
v8. 


DIERKS.* 


The right of an insurance company to notice of loss is a right which the com- 
pany may waive, and when the insurer denies all liability for the loss, and 
refuses to pay the same, and places such denial and refusal upon grounds 
other than the failure of the insured to give notice of the loss, such denial 
and refusal avoid the necessity of such notice. 


An insured in a suit on an insurance policy alleged in his petition that, as pro- 
vided by the terms of the policy, he gave notice of the loss in writing to 
the insurer, and gave notice of said loss to the agent of the insurer near- 
est to where the loss occurred. The insurance company, by its answer, 
expressly denied this averment of the petition, and pleaded as an affirm- 
ative defense that the policy sued upon was never in force, because its 
issuance and delivery were procured by the representation of the insured, 
made at the time, that the property mentioned therein was unincumbered ; 
that the insurer believed and acted upon said representation, and issued 
the policy in consequence thereof; that such representation at the time 
was false, and known by the insured to be false; that the property, at the 
time the policy was issued, was incumbered by a mortgage, which was a 
valid lien thereon at the date of its destruction by fire. Held: (1) That 
the defense that the policy was not in force at the time the loss occurred 
was inconsistent with the defense of want of notice of the loss; (2) that 
the insurer, by placing its defense to the action on the ground that the 
policy sued on was never in force, waived the provision in the policy which 
required the insured to give notice of the loss, and made that issue wholly 
immaterial. 


J. Fawcert, for Plaintiff in Error. 
M. F. Harrineton, for Defendant in Error. 


Raeay, C. 

John H. Dierks brought this suit to the District Court of Holt 
County against the Omaha Fire Insurance Company to recover the 
value of certain live stock which he alleges he owned, which had 
been insured against loss or damage by fire by the insurance com- 
pany, and which live stock had been destroyed by fire. Dierks had 
a verdict and judgment, and the insurance company brings the case 
here for review. 

Of the 13 assignments of error in the petition in error the only 
one argued is: White, in his petition, alleged: “ About the 5th day of 
February, 1891, the plaintiff gave notice of said loss to O. Wallace, 
the agent of the defendant nearest to where the loss occurred, and 
also gave notice of said loss to the defendant; and about February 5, 
1891, plaintiff gave notice of such loss verbally to one Hicks, an 

* Decision rendered, Jan, 17, 1895. Syllabus by the Court. 
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adjuster ofthe defendant at the place where said loss occurred, and fur- 
nished said adjuster all evidence of said loss by him required, and de- 
fendant has requested no further proofs of said loss.” This allegation 
of the petition in error the insurance company, by its answer, expressly 
denied. On the trial of the case, Dierks offered no evidence in sup- 
port of the allegation of his petition quoted above; and the argu- 
ment of the insurance company now is that, because of such failure 
of Dierks, the verdict of the jury is unsupported by the evidence, 
and the judgment of the district court contrary to the law of the 
case. The insurance company, in its answer, in addition to the de- 
nial already mentioned, pleaded as an affirmative defense that it had 
not paid Dierks any sum whatever for any loss he had sustained by 
reason of the tire of the 2d of February, 1891 (this is the date Dierks 
alleged the fire occurred which destroyed the insured property), and 
denied that any sum was due Dierks from it, or that it was liable for 
any loss that he had sustained by reason of said fire, because the in- 
surance contract sued upon was procured by the representations in 
writing made by Dierks at the time he made application for the in- 
surance; that the representation made by Dierks was that the in- 
sured property was then unincumbered; that the insurance company 
believed said representation, relied and acted upon such represent- 
ation, and insured the property; and that said representation at the 
time it was made was false, and known by Dierks to be false; and 
that the property at the time the policy was issued was incumbered 
by a mortgage; and that at the date the fire occurred said mortgage 
was a valid and subsisting lien upon the property insured; and that 
said contract of insurance, by reason of the fraud of Dierks in pro- 
curing it, was not in force at the date of the loss, and had never been 
in force. This affirmative defense set up by the company was, in 
substance, a plea of confession and avoidance. It, in effect, admit- 
ted the execution and delivery of the policy, the destruction of the 
insured property by fire, and the receipt by it of the notice of the 
fire. The defense that the policy was not in force at the time of the 
loss, and had never been in force, was utterly inconsistent with the 
defense of the want of notice of the fire: Tayloe vs. Insurance Co., 
9 How., 390. We had occasion to examine this question in Insur- 
ance Co. vs. Dierks (decided at this term). It was there held that 
the right of an insurance company to notice of loss is a right which 
the company may waive, and, when the insurer denies all liability for 
the loss, and refuses to pay the same, and places such denial and re- 
fusal upon grounds other than the failure of the insured to give no- 
tice of the loss, such denial and refusal avoid the necessity of such 
notice. The issue in this case as to whether Dierks furnished the 
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insurance company notice of the loss, in view of the defense inter- 
posed by the insurance company, became and was wholly immaterial. 
The object of pleadings is to inform the court and adverse parties 
of the facts which the pleader relies upon as a cause of action or a 
ground of defense. And in the case at bar the insurance company, 
by its answer, gave notice that it would defend against the claim of 
Dierks on the ground that the policy made the basis of his suit was, 
as a matter of fact and of law, never in force. The material issue, 
then, in the case, was not whether the company had issued the pol- 
icy sued on, whether the premium had been paid, whether the in- 
sured property had been destroyed or damaged, nor whether the 
insurance company had been notified of the fire, but whether the 
policy made the basis of Dierks’ action was procured from the in- 
surance company by his false and fraudulent representations; and it 
was not a condition precedent to Dierks’ right of recovery in this 
case that he should prove that he notified the insurance company 
that the insured property had been destroyed by fire. The defense 
argued here is technical in the last degree. It is devoid of merit, 
and lacks the spirit of common fairness in ordinary business trans- 
actions. The insurance company, in the court below, did not prove 
nor attempt to prove the defense set up by it in its answer. It put 
no witness on the stand, nor did it even cross-examine the witnesses 
called in behalf of the plaintiff. It is nowhere suggested in the 
pleadings nor in the arguments of the insurance company that it. 
was prejudiced in any manner by the failure of Dierks to notify it 
that the insured property had been destroyed, and the insurance 
contract itself does not make the right of the insured to recover for 
a loss in any manner dependent upon his notifying the insurer that 
a loss has occurred. The judgment of the district court is affirmed 


SUPREME COURT OF APPEALS OF WEST VIRGINIA. 


RHEIMS 
v8. 
STANDARD FIRE INS. CO. oF WHEELING.* 
In an action of assumpsit against an insurance company to recover the 
amount of a policy, where the declaration is drawn in accordance with 
the form prescribed in section 61, c. 125, Code, and additional statements 


are filed, as required by sections 62, 63, and 65, of said chapter, such state- 
ments so filed must be regarded as informal pleadings. 


* Decision rendered, Dec. 15, 1894. Syllabus by the Court. 
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Provisions in a policy of insurance, prescribing a limit of time within which 
notice of loss is to be given, will not be construed as causes of forfeiture, 
where not so expressly stipulated in the policy; and where it is provided 
that no suit or action against the company for the recovery of any claim 
by virtue of the policy shall be sustainable until after full compliance by 
the assured with all the foregoing requirements, nor unless suit or action 
be commenced within six months after the date of the fire, proofs of loss 
may be furnished in a reasonable time after the fire, and, if accepted 
and retained by the insurer without objection, all objection to the form 
of the proofs and the time in which they are presented will be considered 
as waived. 


Proofs of loss are no part of a contract of fire insurance, nor do they create 
the liability to pay a loss; they serve to fix the time when it becomes 
payable, and when an action may be commenced to enforce a liability. 


If the evidence shows that the preliminary proofs required by a policy of in- 
surance have been waived by the company, the insured is entitled to 
recover, though no such proofs were in fact furnished. 


Where additional statements are filed by the plaintiff in an action upon an 
insurance policy, which are necessary in order to allow the plaintiff to 
show material facts therein stated bearing upon the waiver by the de- 
fendant of conditions contained in the policy, and the court erroneously 
sustains a demurrer to such statements, and thereby precludes the plaintiff 
from producing testimony upon said points, the court may at a subsequent 
term set aside the order sustaining said demurrer. 


Where a demurrer thus sustained has precluded the plaintiff from introducing 
material testimony upon the trial, and the court, having discovered the 
error, sets aside the verdict of the jury, and awards a new trial upon 
that ground, this is not error. 


.W. P. Huszasp, for Plaintiff in Error. 
CaLpweLt & Catpwe tt, for Defendant in Error. 
Enauisu, J. 

Leon Rheims obtained a policy of insurance from the Standard 
Fire Insurance Company of Wheeling for $1,000 on certain mer- 
chandise contained in brick building and on sidewalks adjoining, 
situate Nos. 5, 7, and 9 Union Square, New York, through, to, and 
fronting on Fifteenth Street, from the 11th day of January, 1892, at 
12 o’clock noon, to the 11th day of January, 1893, at 12 o’clock noon, 
subject to the conditions and stipulations of said policy. On or 
about the 21st day of January, 1892, said merchandise was lost by 
fire in the city of New York, and on the 10tb day of June, 1892, the 
said Leon Rheims brought an action of trespass on the case in 
assumpsit against said insurance company to recover the amount of 
said policy. The declaration is in the short form prescribed by 
section 61, c. 125, Code, and a copy of the policy was filed with the 
declaration. One of the conditions of the policy was that proof of 
loss should be furnished within thirty days after the fire occurred, 
and that payment of the policy should be made sixty days after 
compliance by the assured with the conditions of the policy, and 
that no suit should be brought for the same until the assured had 
complied with the requirements of the policy. In addition to the 
statutory plea, said insurance company stated, by way of defense, 
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the failure on the part of the plaintiff to comply with certain require- 
ments of said insurance policy, as follows:— 

“In the Circuit Court of Ohio County, W. Va., Leon Rheims vs. 
Standard Ins. Co. of Wheeling, West Va. The defense in the above 
case, being, with other things, that the action cannot be maintained 
because of the failure to perform and comply with and the violation 
of certain clauses, conditions, and warranties in the policy sued on, 
the defendant here specifies, as the particular clauses, conditions, 
and warranties in respect to which such failure or violation is claimed 
to have occurred, the following: — 


Third. This entire policy shall become void in each of the following in- 
stances, viz: * * * If, any usage of trade or manufacture to the contrary 
notwithstanding, there be kept, used, or allowed on the above-described 
premises * * * rubbercement. - 


Defendant states that rubber cement was kept, used, and allowed 
on the premises in the policy described. 


Eighth. Proceedings in case of loss * * * And within thirty days 
after the fire the assured shal] render a particular and detailed statement of 
the loss and claim in writing, signed and sworn to by the assured, setting 
forth: (1) A copy of the written portions of this policy, with the indorse- 
ments thereon; (2) copies of the written portions of all other policies, whether 
valid or not, attaching in whole or in part to the property insured hereunder, 
and of all indorsements thereon; (3) the cash value at the time of the fire of 
each item of the property, and the amount of loss claimed thereon; (4) a full 
and specific account of the nature of assured’s interest in and title to the 
property, and that of all others interested therein; (5) all incumbrances or 
liens upon the property, or any part thereof; (6) the time, origin, and circum- 
stances of the fire; (7) any change-in the title, use, occupancy, location, pos- 
session, or exposure of said property since the policy was issued; (8) by whom 
and for what purpose any parts thereof were occupied at the time of the fire; 
(9) the amount claimed of this company. And shall also furnish a certificate 
of the magistrate or notary public (not interested in the claim as a creditor 
or otherwise, nor related to the assured, nor a sufferer by the fire) living near- 
est the place of the fire, stating that he has examined the circumstances, and 
believes the assured has honestly sustained loss to amount claimed * * * 
Ninth. No suit or action against the company for the recovery of any claim, 
by virtue of this policy, shall be sustainable in any court of law or equity 
until after full compliance by the assured with all the foregoing requirements. 

W. P. Hubbard, attorney for defendants.” 

“State of West Virginia, Ohio Co., to wit: Personally appeared 
before me John W. Mitchell, clerk of the circuit court of said county, 
in my office, E. B. Bowie, who, being duly sworn, says on his oath 
that he is secretary of the defendant, the Standard Fire Ins. Co. of 
Wheeling, and that he believes that the matter of defense above 
stated by the said company will be supported by evidence at the 


trial of the above-entitled action. E. B. Bowie. 
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Taken, sworn to, and subscribed by the said E. B. Bowie before 
me in my said office this 13th day of Sept., 1892. John W. Mitchell, 
clerk of the circuit court.” 

On the 8th day of October, 1892, on motion of the plaintiff, the 
defendant was required to file an additional statement, which was 
done, and which additional statement reads as follows: ‘Leon 
Rheims vs. Standard Fire Insurance Company. In assumpsit. The 
defendant, to comply with the order of the court made herein on 
the 8th day of October, 1892, says that it expects to prove at the 
trial of this action that the assured did not within thirty days after 
the fire render any statement in writing of its loss and claim, signed 
and sworn to by the assured. The assured never furnished a cer- 
tificate of the magistrate or notary public (not interested in the 
claim as a creditor or otherwise, nor related to the assured, nor a 
sufferer by the fire) living nearest the place of the fire, stating that 
he had examined the circumstances, and believed that the assured 
hud honestly sustained loss to the amount claimed,”—which addi- 
tional statement was sworn to by E. B. Bowie, secretary of said 
company; and on the 21st day of November, 1892, the plaintiff ten- 
dered a demurrer to the plea of defendant with the original state- 
ment of defense, and said additional statement, filed in aid of said 
plea, and also a demurrer to said statements, and each of them, on 
the ground that they did not nor did either of them set forth any 
defense sufficient in law to said action; and on the 28th day of 
January, 1893, the defendant having joined in said demurrer, the 
same were overruled as to the defendant’s plea, with so much of the 
statement filed by defendant in aid of it as relates to the proof 
of loss rot being furnished within thirty days after the fire; and 
also overruled the demurrer of the plaintiff to the defendant’s plea, 
with so much of the statements tiled by the defendant in aid of it as 
relates to a certificate of a magistrate or notary public not being 
filed; and also overruled the demurrer of the plaintiff to the defend- 
ant’s plea, with so much of the statements filed by the defendant in 
aid of it as relates to the rubber cement being kept, used, and 
allowed. 

The plaintiff thereupon filed the following statement: “Leon 
Rheims vs. The Standard Fire Ins. Co. of Wheeling. In assumpsit. 
The plaintiff, Leon Rheims, files the following statement in writing 
of matters upon which he intends to rely in waiver, estoppel, and in 
confession and avoidance of the matters as to furnishing proofs of 
loss, and the certificate of a magistrate or notary public, stated by 
the defendant in its statements heretofore filed; that is to say: 
(1) That the policy sued upon does not expressly make the failure 
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to furnish the defendant the proofs of loss within thirty days after 
the fire a cause of forfeiture of the policy and of the claim of the 
plaintiff. (2) That the policy sued upon does not expressly make 
the failure to furnish the defendant the certificate of the magistrate 
or notary public a cause of forfeiture of the policy and of the claim 
of the plaintiff. (3) That it was provided in the policy sued upon 
as follows: ‘It is hereby understood and agreed that, in case of 
loss or damage by fire to the property covered by this policy, this 
company agrees to abide by the adjustment made and accepted by 
the companies interested belonging to the New York Board of Fire 
Underwriters’; that the ccmpanies interested belonging to the New 
York Board of Fire Underwriters began such adjustment at once 
after the fire took place, on the 21st day of January, 1892, and such 
adjustment was proceeded with, with all reasonable diligence until 
completed, but was not completed within thirty days after the fire; 
that as soon as it was completed it was accepted by the companies 
interested belonging to the New York Board of Fire Underwriters; 
proofs of loss were prepared in accordance with said adjustment, 
and mailed from Jersey City, N. J., to the defendant, to wit, on the 
9th day of March, A. D. 1892, and received within three days by the 
defendant by mail, in due course, at Wheeling, West Va., to wit, on 
the 12th day of March, A. D. 1892. (a) That it was impossible to 
furnish the defendant with proofs of loss, as per that adjustment, 
until it was completed as aforesaid, and that such proofs of loss 
were furnished to the defendant as aforesaid as soon as the said 
adjustment was made, completed, and accepted as above set forth. 
(b) That the agreement in the policy to abide by the adjustment so 
made and accepted was a waiver of the furnishing of proofs of loss 
by the plaintiff to the defendant. (c) That no objections to the 
proofs of loss have ever been made by the defendant to the plaintiff, 
and defendant has retained said proofs of loss ever since they were 
received by it as aforesaid. (d) That the said adjustment could not 
be and was not completed with reasonable diligence, and accepted 
by the companies interested belonging to the New York Board of 
Fire Underwriters, within thirty days after the fire, and that the 
agreement in the policy sued on, that the defendant would abide by 
the adjustment so made and accepted, was a waiver, under the 
circumstances, of the provision that the proofs of loss should be 
furnished to the defendant within thirty days after the fire. (4) 
That the plaintiff did not unreasonably delay furnishing such proofs 
of loss, but furnished them to the defendant as aforesaid, and that 
the defendant has in no way been prejudiced by the delay of fur- 
nishing the same after the said thirty days as aforesaid. (5) That 
VoL. XXIV.—17. 
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the agreement of the defendant in the policy sued on, to abide by 
the adjustment made and accepted by the companies interested, 
belonging to the New York Board of Fire Underwriters, was a waiver 
by the defendant of the furnishing of the said certificate of a magis- 
trate or a notary public. (6) That the plaintiff, by his agent, on or 
about March 9, 1892, notified the defendant as follows:—‘ The settle- 
ment papers are on file with the Home Insurance Company of New 
York; and if you desire any further information will you kindly 
address them, or if you will advise us we will obtain it for you.’ 
(e) No such request was afterwards made, nor has any such request 
or notice or information at any time since said fire been given by the 
defendant to the plaintiff that such certificate was required, or that 
the proofs of loss were imperfect, defective, or deficient because such 
a certificate was not furnished or included in them; and, as to all 
other allegations contained in the statements heretofore filed by the 
defendant, the plaintiff denies them to be true. Leon Rheims,”— 
which statement was also verified by affidavit. 

To this statement the defendant demurred, which demurrer was 
sustained as to portions of said statement, and overruled as to the 
residue; the court holding that the policy did not expressly make 
the failure to furnish the proofs of loss within thirty days, or to 
furnish the certificate of the magistrate, a cause of forfeiture of the 
policy, and that by the policy the defendant agreed to abide by the 
adjustment of companies interested belonging to the New York 
Board of Fire Underwriters; that such companies began an adjust- 
ment at once after the fire, and proceeded with diligence, but did 
not complete it within thirty days; that when completed it was 
accepted by the companies belonging to that board, and proofs of 
loss were prepared and mailed March 9th; that plaintiff did not 
unreasonably delay furnishing said proofs, and the defendant had 
not been prejudiced by the fact that they were furnished after thirty 
days. The plaintiff tendered an amended statement, which was ob- 
jected to by the defendant, and the objection sustained by the court, 
and by consent said amended statement was madea part of the record, 
to be considered as if incorporated in a bill of exceptions, which 
amended statement detailed additional circumstances connected 
with the transaction accounting for the delay in furnishing proofs of 
loss, and assigned additional facts in support of his original state- 
ment, which on account of its length is not here inserted. On the 
19th day of December, 1893, the case was submitted to a jury, who 
found a verdict for the defendant, the plaintiff's evidence having 
been excluded from the jury. The plaintiff moved to set aside the 
verdict, and award him a new trial, and on the 24th day of March, 
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1894, this motion was sustained, and the defendant excepted, and 
applied for and obtained this writ of error. 

The first question to which our attention is directed by the petition 
of the plaintiff in error is as to whether the statements provided for 
by sections 62, 63, and 65 of chapter 125 are pleadings or mere 
notices. Now, the nature and object of these statements are clearly 
indicated by the statute itself. Section 62 provides that, 

If good cause therefor be shown or appear, the court or judge in vacation 
may order the plaintiff to file a more particular statement in any respect of 
the nature of his claim,or the facts expected to be proved at the trial, and may 
stay the action until a reasonable time after such order is complied with, etc., 
and the sixty-third section provides that “in like manner if good 
cause therefor appear, and there be no unreasonable delay on 
the part of the plaintiff in applying for such order, the court or 
judge in vacation may order the defendant to file a more particular 
statement in any respect of the nature of his defense or the facts 
expected to be proved at the trial.” etc., both of which statements 
are required to be verified by affidavit that the same will be sup- 
ported by evidence at the trial. Section 64 gives the form of the 
plea, and further provides that, 

If in any action on a policy of insurance the defense be that the action can- 
not be maintained because of the failure to perform or comply with or viola- 
tion of any clause, condition or warranty in, upon or annexed to the policy 
or contained in or upon any paper which is made by reference a part of the 
policy the defendant must file a statement in writing, specifying by reference 
thereto or otherwise the particular clause, condition or warranty in respect 
to which such failure or violation is claimed to have occurred, which state- 
ment is required to be verified, etc. 

Section 65 provides that upon the plea mentioned in sec- 
tion 64 the plaintiff may join issue without other pleading. But, if 
the plaintiff intends to rely upon any matter in waiver, estoppel, or 
in confession and avoidance of any matter which may have been 
stated by the defendant as aforesaid, the plaintiff must file a state- 
ment in writing, specifying in general terms the matter on which he 
intends to rely, and such statement must be verified, etc.; and the 
affidavit must state that he believes that the matter of reply therein 


stated will be supported by evidence at the trial. Section 66 
provides that, 


If either party to such action fail to file any statement required of him by 
the four preceding sections of said chapter or by the other party pursuant to 
any of the provisions of the said sections or if the statements be adjudged in- 
sufficient in whole or in part, the court as justice may require may grant 
further time for filing the same, or permit the statement filed to be amended, 
or may at the trial exclude the evidence offered by the party in default as to 
any matter which he has so failed to state or has insufficiently stated. Bat 
no statement which in the particulars required by or under the said sections 
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to be stated or referred to therein is sufficient to notify the adverse party in 
effect of the nature of the claim or defense intended to be set up against him 
shall be adjudged insufiicient. 

It is apparent, from the language of the statute, that these state- 
ments were authorized and intended to be in aid of the pleadings. 
A short form for a declaration upon an insurance policy is prescribed 
in section 61, which is a departure from the common-law pleading 
in declaring upon insurance policies, having for its object brevity 
and simplification, and, instead of effecting that object, it necessi- 
tates the enactment of the following sections, which allow the court 
or judge in vacation, for good cause, to require additional state- 
ments as to the notice, nature of the plaintiff's claim, or the nature 
of the facts expected to be proved; and for like cause the court or 
judge in vacation may order the defendant to file a more particular 
statement of the nature of his defense, or of the facts expected to 
be proved; and, if the plaintiff intends to rely upon any matter in 
waiver, estoppel, or in confession or avoidance of any matter which 
may have been stated by the defendant as aforesaid, the plaintiff 
must file a statement in writing, specifying in general terms the 
matter on which he intends to rely; and this is required although 
he may have joined issue on the plea prescribed in the sixty-fourth 
section, “that he is not liable to the plaintiff as in said declaration is 
alleged.” These statements must, then, be considered as in aid of 
the pleadings, and the fact that section 65 provides that, if the 
plaintiff intends to rely upon any matter in waiver, estoppel, or in 
confession and avoidance of any matter whick may have been stated 
by the defendant as aforesaid, he must file a statement in writing, 
specifying in general terms the matter on which he intends to rely, 
clearly indicates that these statements must be regarded as informal 
pleadings; and that the object is to avoid technicality is clearly 
apparent from the language of the last clause of section 66, which 
provides that 

Nostatement which in the particulars required by or under the said sections 
to be stated or referred to therein, is sufficient to notify the adverse party in 
effect of the nature of the claim or defense intended to be set up against him, 
shall be adjudged insufficient. 

The next question for consideration is whether, under the pro- 
visions of the policy sued on, it is essential to the plaintiffs right of 
recovery that he render proofs of loss within thirty days after the 
fire. Itis true that one of the conditions of the policy sued upon 
is that within thirty days after the fire the assured shall render a 
particular and detailed statement of the loss and claim in writing, 
signed and sworn to by the assured, setting forth certain matters 
therein stated, and, among other things, the amount claimed of the 
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company; and shall also furnish a certificate of the magistrate ur 
notary public (not interested in the claim as a creditor nor related 
to the assured nor a sufferer by the fire) living nearest the place of 
the fire, stating that he has examined the circumstances, and believes 
the assured has honestly sustained loss to the amount claimed; and 
another condition of said policy provided that 

No suit or action against said company, for the recovery of any claim by 
virtue of said policy, should be sustainable in any court of law or equity, until 
after full compliance by the assured with all the foregoing requirements, nor 
unless such suit or action shall be commenced within six months next after 
the date of the fire, etc. 

Was the fact that the proofs of loss were not furnished by 
the plaintiff within thirty days after the fire occurred a bar to the 
recovery in this case, and was the want of the certificate of the near- 
est magistrate waived or cured by the action of the defendant in 
receiving and retaining the proofs of loss without calling the atten- 
tion of the plaintiff to the defect, and was it a waiver of its right to 
object to said proof of loss on that ground? . This question was before 
the Supreme Court of Wisconsin in the case of Vangindertaelen vs. 
Insurance Cv., 82 Wis., 112. In that case the policy provided that 
notice of the loss should be given within six days, and that proofs 
of loss should be furnished within thirty days thereafter, and that 
the loss should be paid sixty days after the proofs were received at 
the company’s office. It was held that, in the absence of a provision 
to that effect, a failure to furnish the proofs of loss within the time 
prescribed did not operate as a forfeiture of the policy, but merely 
postponed the maturity of the claim, and that the reception and 
retention of the proofs of loss by the company without objection 
was a waiver of defects therein. The court in its opinion in that 
case, among other things, says: ‘The policy required the plaintiff 
to render particular verified proofs of loss within thirty days after 
such notice of loss,—that is to say, within thirty-six days after the 
fire,—but the policy nowhere makes the failure to render such 
proofs within the time named operate as a forfeiture of the policy. 
To prevent such forfeitures, courts are bound to construe such con- 
tracts as strongly against the insurer, and as favorably for the 
insured, as their terms will reasonably permit”; citing Kircher vs. 
Insurance Co., 74 Wis., 473. “The most that the policy did do in 
the regard mentioned was to provide that the loss should not be 
payable until sixty days after such proofs had been received at the 
Chicago office of the defendant. The delay in furnishing the proofs 
at that office until December 11, 1890, therefore, merely operated to 
postpone the maturity of the claim until sixty days thereafter.” A 
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clause in a policy of insurance identical with the one under consid- 
eration was construed by the Supreme Court of Michigan in the 
case of Steele vs. Insurance Co. (93 Mich., 81), in which case it was 
held that time is not of the essence of the provision of the Michigan 
Standard Fire Insurance policy, requiring proofs of loss to be ren- 
dered within sixty days after the. fire; and the further provision, 
that no suit can be brought on the policy :— 

Until after full compliance by the insured with all the foregoing require- 
ments, nor unless commenced within twelve months after the fire, 
refers to the requirements as to notice, proofs, and adjustment 
of the loss, and its intent is to provide that no suit can be maintained 
unless commenced within one year after the fire, and in no event 
until after compliance with such requirements (under the policy we 
are considering, within six months). Again, in the case of Tubbs vs. 
Insurance Co. (84 Mich., 647), it was held that “failure to make 
proofs of loss within thirty days, as provided for in an insurance 
policy, will only operate to postpone the right of action of the assured 
until the proofs are supplied, where there is no limitation in the 
policy as to the time within which suit must be brought, nor pro- 
vision for forfeiture in case proofs are not made within the thirty 
days.” So, also in the case of Association vs. Evans (102 Pa. St., 
281), it was held that “ provisions in a policy of insurance prescrib- 
ing a limit of time within which notice of loss is to be given, etc., 
will not be construed as causes of forfeiture, where not so expressly 
stipulated in the policy”; and that “where a policy provided that 
notice of loss should be given within twenty-four hours after it oc- 
curred, but provided no penalty or forfeiture for failure to give such 
notice, held, that the insured might recover if he gave notice of loss 
within a reasonable time after he knewit.” In the case of McMaster 
vs. Insurance Co. (55 N. Y., 222), the court held, as we think rightly, 
that “ proofs of loss are no part of a contract of fire insurance, nor 
do they create the liability to pay a loss; they serve to fix the time 
when it becomes payable, and when an action may be commenced 
to enforce a liability”; that, “for the purpose of upholding a con- 
tract of insurance, its provisions will be construed strictly against 
an underwriter”; and the Supreme Court of Illinois, in the case of 
Insurance Co. vs. Scammon (100 Ill, 645), held that a clause in a 
policy of insurance, that “in case of loss the insured shall give im- 
mediate notice thereof in writing, and shall render to the company 
a particular account of said loss in writing, under oath, etc., where 
it is further provided that until such proofs and certificates are pro- 
duced, and examination and appraisal permitted, the loss shall not 
be deemed proved or payable, does not require that proof of the 
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loss shall be furnished immediately, as in the case of notice of loss. 
But the loss not being payable until sixty days after furnishing 
proof thereof, and the insured being limited by the terms of the 
policy to one year after the loss in which to sue, the insured is re- 
quired to furnish the proofs within ten months from the loss.’’ So, 
also, in the case of Insurance Co. vs. Mattingly (77 Tex., 162), it 
was held that proof of loss by the insured is only serviceable as a 
basis for an amicable adjustment; such proof is useless when the 
insurer denies all liability under the policy. Proof of loss was fur- 
nished the insurer. An officer of the insurance company replied 
that it was unsatisfactory, and denied liability upon the policy. 
Held, whether the letter denying liability was a waiver of further 
proof of loss was a matter of law, and not of fact, and that a refusal 
to pay was a waiver of further proof of loss by the insurance com- 
pany. .And in the case of Insurance Co. vs. Sheets (26 Grat., 854), 
it was held that, if the evidence shows that the preliminary proofs 
required by a policy of insurance have been waived by the company, 
the insured is entitled to recover, though no such proofs were in 
fact taken. This we regard as a correct statement of the law. The 
Court of Appeals of Kentucky held, in the case of Insurance Co. vs. 
Downs (90 Ky., 236), that “where a policy of fire insurance pre- 
scribes the various acts or causes which shall work a forfeiture of 
the policy, and omits to provide that the failure to furnish proofs of 
loss within the time required by the policy shall operate as a forfeit- 
ure, and provides that no suit can be maintained on the policy unless 
brought within six months after the fire, with a proviso that no 
action shall be commenced until the conditions of the contract have 
been complied with, the failure to furnish proofs of loss within thirty 
days, the time fixed by the policy, does not prevent a recovery. It 
is sufficient if proofs of loss are furnished before suit is brought.” 
See, also, Insurance Co. vs. Meyer (39 N. J., Law, 482), where it is 
held that “delay in objecting to formal defects in the preliminary 
proofs, under the conditions of a policy of insurance, which might 
be obviated in time to preserve the right of action if made promptly, 
is evidence of a waiver of such defects.” Upon the question of 
waiver, Wood on Fire Insurance, at page 832, § 496, says: “When 
the insurer, knowing the facts, does that which is inconsistent with 
its intention to insist upon a strict compliance with the conditions 
precedent of the contract, it is treated as having waived their per- 
formance, and the assured may recover without proving perform- 
ance. * * * §o, too, the production of proofs of loss, or defects 
therein, may be waived, and such waiver may be implied from what 
is said or done by the insurer,”—citing Insurance Co. vs. Dunmore 
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(75 Ill., 14), in which the court held that where formal proofs of loss 
are made and tendered to the agent of the company insuring, and 
refused on the alleged ground that the company is not liable for the 
loss, this will estop the company from making any formal objections 
to the proofs when sued on its policy for the loss.” Also Patterson 
vs. Insurance Co. (64 Me., 500), where it was held that “failure to 
notify the assured that the proofs of loss furnished by him to the 
company are insufficient will be deemed a waiver of defects, and the 
objection cannot be made at the trial,” The foregoing authorities, 
and the weight of others we have had an opportunity of examining, 
have a strong tendency to show that the condition in a policy re- 
quiring proofs of loss to be furnished in a specified time is to be 
construed liberally, and the insurer cannot defeat the policy on that 
ground, where strict compliance has been excused or waived by the 
acts or conduct of the agents of the insurance company. The 
courts should not, on slight technical grounds, allow an insurance 
company to avoid its policy; for while it is true that such companies, 
so long as they comply in good faith with their engagements, give 
confidence to those having capital to invest, and are of great assist- 
ance in promoting the advancement of commerce, yet all must agree 
that a loss of confidence in these institutions should be regarded as 
a public calamity. 

Now, when we apply the principles asserted in the foregoing 
authorities to the circumstances disclosed in this case, we find that 
the policy on its face contained the following stipulation :— 

It is hereby understood and agreed that, in case of loss or damage by fire 
to the property covered by this policy, this company agrees to abide by the 
adjustment made and accepted by the companies interested belonging to the 
New York Board of Fire Underwriters. 

That an adjustment was made, requiring considerable delay, which 
was satisfactory to said companies, and of them all, in pursuance of 
said adjustment, as appears by the testimony of W. K. Underhill, the 
defendant alone refused to pay. The defendant had prompt notice 
of the loss, and in the same letter the defendant was informed that 
the loss was being adjusted with the New York companies interested, 
and as soon as the adjustment was made proofs of the loss would be 
forwarded. To this letter no reply was received. When the proofs 
of loss were sent to defendant, on the 9th day of March, defendant 
was notified that the settlement papers were filed with the Hlome 
Insurance Company of New York, and an offer was made to furnish 
any desired information. On May 18th the plaintiff's agent wrote 
to defendant, expressing surprise that the draft for the amount of 
the policy was returned not paid. On May 21st defendant, through 
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its agent, telegraphed to plaintiffs agents at New York, “Finance 
committee will act on it next week.” After several letters had been 
sent to the defendant, and ineffectual efforts made to get a response, 
on the Ist day of June, 1892, plaintiff drew on the defendant at 
Wheeling a sight draft for $1,000, which was duly presented, but 
defendant paid no attention to same, except to say to the bank mes- 
senger, “ Not correct.” This was long after the proofs of loss had 
been received by the defendant without a word of objection, and 
without designating a single defect therein. The object of the proof 
of loss ordinarily is to enable the defendant to make a proper adjust- 
ment of the loss. In this instance, however, it had agreed to abide 
by the adjustment of said New York companies, and the proof of 
loss, however formal in all respects, could have been of no service 
to the defendant, when the further fact is considered that the proofs 
of loss were received by the defendant without exception, and when, 
long after they were so received, and the defendant was urge to pay 
the amount of the policy as the other companies interested had 
done, without even then raising any objection to the proofs of loss 
tendered, it simply informed the plaintiff “that the finance com- 
mittee would act on it next week,” and refused subsequently to pay 

. the plaintiff's draft for the amount, merely answering, “Not correct.” 
These facts were set up by the plaintiff in his additional statements, 
but the defendant demurred to them, and the demurrer was sus- 
tained. By sustaining the demurrer to these statements, the circuit 
court precluded the plaintiff from introducing his testimony tending 
to show a waiver on the part of the defendant of a strict compliance 
on the part of the plaintiff with the conditions of said policy as to 
furnishing proofs of loss, either as to the time or manner in which 
they were furnished, or the conduct of the defendant after they were 
received; and my conclusion is that the court committed no error in 
setting the verdict of the jury aside, and awarding the plaintiff a 
new trial. 

It is also assigned as error, and contended in argument, that the 
court had no right at a subsequent term to set aside its order sus- 
taining a demurrer. This order, however, was not a demurrer to 
the entire declaration, which, if sustained, might determine the 
plaintiffs right to recover. It was a demurrer to a statement in aid 
of the declaration, and the ruling upon it could only be regarded as 
an interlocutory order, and Black on Judgments (volume 2, § 509) 
says: “It is well settled that the doctrine of res judicata applies 
only to final judgments, not to interlocutory judgments or orders, 
which the court which rendered them has power to vacate or modify 
at any time,”—citing Webb vs. Buckelew (82 N. Y., 555), which 
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announces the same doctrine. In view of these authorities, my con- 
clusion is that the court committed no error in setting aside said 
order, and for these reasons the judgment of the circuit court must 
be affirmed, with costs and damages, and the case is remanded for 
further proceedings to be had therein. 


SUPREME COURT OF IOWA, 


RUTHVEN ET AL. 
vs. 


AMERICAN FIRE INS. CO.* 


Notice and proofs of loss were required within 60 days. Notice was given to 
local agent, who forwarded it to the company within the required time, 
and instructed insured to forward proofs to general agent, which was not 
done. After the 60 days an adjuster came, and, after examining the loss, 
said that it was all right, and should be paid. 

Held, That the limitation was not waived where the policy provided that no 
proceeding regarding an appraisal should be a waiver of its conditions, 
and that no agent could waive them except in writing attached to the . 
policy. This latter provision limits the powers of local and special agents 
and adjusters. 

Held, That an adjuster cannot delegate his authority without the consent of 
the company. 


R. W. Bareer and McCarty & Linperman, for Appellant. 
B. E. Keiry and Soper, Atten & Mortine, for Appellees. 


Deemer, J. 

On the 30th day of April, 1891, the defendant issued to plaintiffs 
its policy of assurance, insuring them against loss or damage by fire 
for the period of one year upon an icehouse situated in Palo Alto 
County. On the 15th day of October, and during the life of the 
policy, the building was totally destroyed by fire. The company 
having failed and neglected to pay the loss, this action was brought 
to recover the amount of the policy. Upon the trial of the case in 
the court below, it was conceded that the property was destroyed 
by fire, and was worth more than the amount called for by the 
policy. It is also admitted by the plaintiffs that they did not give 
the preliminary notice and proof of loss required by the policy and 
by McClain’s Code, § 1734, but they averred that the defendant, 
through its officers and agents, had waived the same. At the con- 
clusion of the testimony for plaintiff, defendant moved for a verdict, 

*Decision rendered, Oct. 22, 1894. 
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on the ground that no such waiver had been proved. The court 
overruled this motion, and the ruling is assigned as error. Inger- 
soll, Howell & Co., of Des Moines, were the local agents of the de- 
fendant, who issued the policy in suit. They had the power “to 
receive proposals for insurance against loss or damage by fire, to 
name rates, receive premiums, and to countersign, issue, renew, and 
consent to the transfer of policies of insurance, signed by the presi- 
dent and secretary of the company, subject to the regulations of the 
company and the instructions of its officers.” The evidence also 
shows that they sometimes received notices and proofs of loss and 
forwarded them to the defendant company. Shortly after the fire, 
and on the same day, one F. H. Giddings, through whom the policy 
of insurance was procured, at the request of one of the plaintiffs, 
sent to Ingersoll, Howell & Co. the following telegram :— 

Ingersoll, Howell & Co.: Ice House No. 3 & 4 burned to-day. Will write. 


F.. H. GIDDINGS. 
On the next day he wrote as follows:— 


Ingersoll, Howell & Co., Des Moines, Ia.—Gents: ‘The ice house Nos. 1, 2, 
3, & 4 burned to the ground yesterday. We have one thousand dollars in- 
surance on No. 3 & 4 in American Fire of Philadelphia, policy No. 3,505. 
When can you have the adjuster come and look it over? 

Respectfully yours, F. H. GIDDINGs. 

In a tw days thereafter, Giddings received a reply to these com- 
munications from Ingersoll, Howell & Co., which stated, in effect, 
that they had received the letter and telegram, and would have the 
adjuster come in a few days. On receipt of the letter and telegram 
from Giddings, Ingersoll, Howell & Co. “ mailed the usual notice of 
loss to the company.” On the 19th day of October, a man by the 
name of Werniemont, who was the adjusting agent of the Dubuque 
Fire & Marine Insurance Company, which was also interested in the 
loss, appeared upon the scene, and made estimates of the material 
and workmanship on the building, figured the dimensions of and 
located the buildings. The authorities and powers of this agent 
will be referred to hereafter. Nothing further being heard from 
the company, Giddings, at the request of plaintiffs, again wrote or 
telegraphed Ingersoll, Howell & Co. regarding the loss, and on De- 
cember 11th received the following telegram :— 


American interest left with Dubuque Fire & Marine. Fill proofs, and send 
Americans to C. E. Bliven, Manager, 218 La Salle St., Chicago, Ills. 

Aud a few days thereafter received the following letter:— 
F. H. Giddings, Esq., Ruthven, Ia.: Des Moines, Ia., Dec. 11, ’91. 

Dear Sir—Your telegram received yesterday, and we have this morning 
telegraphed you as follows: [Then follows a copy of the telegram above set 
forth.] We will say that immediately on the report of the loss last October 
we gave the necessary notice to the companies’ managers at once. A few days 
after that, the special agent of the American Fire & Marine were both in Des 
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Moines, and, it seeming unnecessary for both to go to Ruthven, the American 
special turned over the loss to the Dubuque Fire & Marine special, for him 
to settle both. We understand the American special, Mr. C. N. Miller, noti- 
fied Ruthven Bros. to this effect, and also inclosed proofs of loss for them to 
fill out. Since that time we have paid no attention to the matter, and do not 
know what action has been taken by the Dubuque Fire & Marine people. We 
did not answer your telegram yesterday, anticipating the arrival in the city 
of the American special. We now suggest (if you have not already done so) 
that the assured make out proofs of loss, and send them by registered mail or 
express, to make sure that they reach the proper parties of both companies. 
Send proofs to C. E. Bliven, Manager, 218 La Salle St., Chicago, Ills. As we 
understand, the state laws give 60 days in which to file such proofs. We do 
not understand, from all our conversation with the American special, that 
they intended to take advantage of you in any way, but it is well in all cases 
to take the necessary steps in matters of that kind. Do not the assured con- 
sider that the loss was due to the neglect of the Des Moines.Ice Company in 
originating the fire, and do they expect to make any claims in court against 
these people for the loss sustained? In that case, it strikes us, it might be 
well to confer with the insurance companies interested on your loss, and join 
with them in making any such claim, provided you have the proofs to sub- 
stantiate it. We trust you will have no trouble in getting matters settled as 
they should be, and do not anticipate that you will, so far as the American is 
concerned. We trust this is satisfactory, and to hear from you again soon. 
Yours truly, INGERSOLL, HOWELL & Co. 


C. N. Miller is a special agent and adjuster of the defendant com- 
pany, living at Des Moines. Whether he is a general adjuster, or 
acts as such in special cases, does not clearly appear. Immediately 
upon receipt of the notice of loss from Giddings, Ingersoll, Howell 
& Co. notified Miller of the loss, and a short time thereafter Miller 
and Werniemont came into the office of Ingerscll, Howell & Co., and 
it was there arranged between them that Werniemont should go and 
investigate the plaintiff's loss, and report to the defendant company. 
Werniemont went pursuant to their arrangement, and made the 
investigation before stated. Some time in January, 1892, and after 
the 60 days had expired for making proofs of loss, Miller himself 
went to Ruthven, where plaintiffs lived, and there had a conversa- 
tion with the plaintiffs, in which he stated in substance that he did 
not wish to go to the site of the property; that he had seen Wernie- 
mont before he came up, and had a talk with him after he went 
back, and that he was satisfied that it was all straight and right, and 
ought to be paid, but that plaintiffs ought to commence an action 
against the ice company for their negligence in destroying the prop- 
erty, and if they (plaintiffs) fought them they would take care of us 
(plaintiffs); that Werniemont had come to investigate the liability of 
the ice company when he was first there. Miller did not agree to 
pay the loss at any time, however, and “lid not agree to do anything 
until plaintiffs had tried to recover from the ice company. 
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The foregoing facts are established by plaintiffs testimony, and 
are relied upon to prove a waiver of the provisions of the policy re- 
quiring notice and a statement of the loss within 60 days from the 
date of the fire, and of the statute requiring practically the same 
thing. The defendant introduced no testimony, and the question in 
the case is, do these facts establish a waiver? The policy required 
this statement of loss to be filed within 60 days after the fire, unless 
such time was extended in writing by the company, and provided 
that the statement should be signed and sworn to by the insured, 
and should state the time and origin of the fire, according to his 
best belief, the interest of the assured in the premises, etc. The 
statute (McClain’s Code, § 1734) requires the assured to give notice 
in writing, accompanied by an affidavit stating how loss occurred, 
and the extent of the loss, within 60 days from the time the loss oc- 
curred. These matters were conditions precedent to a right of re- 
covery on the policy, and, unless waived, a failure to comply with 
them is fatal. The policy also provided :— 

This company shall not be held to have waived any provision or condition 
of this policy, or any forfeiture thereof, by any requirement, act, or proceed- 
ing on its part relating to the appraisal or to any examination herein provided 
for ; and the loss shall not ,become payable until sixty days after the notice. 
* * * This policy is made and accepted subject to the foregoing stipula- 
tions and conditions, together with such other provisions, agreements, or con- 
ditions as may be indorsed hereon or added hereto; and no officer, agent, or 
other representative of this company shall have power to waive any provision 
or condition of this policy, except such as by the terms of this policy may be 
the subject of agreement indorsed hereon or added hereto, and to such pro- 
visions and conditions, no officer, agent, or representative shall have such 
power, or be deemed or held to have waived such provisions or conditions, 
unless such waiver, if any, shall be written upon or attached hereto; nor 
shall any privilege or permission affecting the insurance under this policy ex- 
ist or be claimed by the insured unless so written or attached. 

The plaintiffs contend that the notice which they sent to Ingersoll, 
Howell & Co. of the loss was sufficient, or if not sufficient, that the 
defendant company raised no objections thereto, and that they were 
led to believe that they were sufficient. They further urged that by 
sending Werniemont to examine into the loss after the receipt of 
the notice the company waived any further proofs, and accepted the 
notice as being sufficient. It is these claims that we now proceed 
to examine in the light of the facts and adjudicated cases. 

Ingersoll, Howell & Co. were, as we have already stated, local 
agents of the defendant company. They had nothing to do with 
the adjustment of losses. The mere fact that an agent is shown to 
have authority to issue policies and countersign the same doeg not 
warrant an inference that he has authority to adjust and settle losses, 
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or waive the performance of the conditions in the policy; and the 
fact that he assumes to do so does not even tend to establish his 
authority: 2 Wood, Ins. 915; Bush vs. Insurance Co., 63 N. Y., 531; 
Bowlin vs. Insurance Co. (Minn.); Smith vs. Insurance Co. (Vt.); 
Kyte vs. Insurance Co. (Mass.); Knudson vs. Insurance Co. (Wis.); 
Lohnes vs. Insurance Co., 127 Mass., 439. As the policy does not 
name the person to whom the notice may be sent, but merely pro- 
vides for notice to the company within 60 days, it may be true that 
notice can be given to the agent who issued the policy. And where, 
as in this case, it is further shown that the agent mailed a notice of 
loss to the company, it is more than probable that the notice was 
given to a proper person, and was sufficient as a notice to bind the 
company: Insurance Co. vs. Taylor, 73 Pa. St., 342; Argall vs. In- 
surance Co., 84 N. C., 355; Loeb vs. Insurance Co. (Mo. Sup.); In- 
surance Co. vs. Helfenstein, 40 Pa. St., 289; Pennypacker vs. Insur- 
ance Co. (Iowa). This notice, however, was not accompanied by 
proofs of loss, and, as we have already seen, the local agents had no 
authority to waive them. The answer of defendant’s local agents to 
the plaintiffs that an adjuster would be sent at once was not binding 
on the company, for they had no authority in matters connected with 
the adjustment. of the loss: Von Genechtin vs. Insurance Co., 75 
Towa, 544. Could it be said that Ingersoll, Howell & Co. had au- 
thority to waive proofs of loss, yet it is apparent from their letters 
and telegrams to Giddings, who was representing the assured, that 
they did not waive them. They both telegraphed and wrote plain- 
tiffs within the 60 days to file proofs of loss, and directed them 
where to send them. It is not shown that these agents had author- 
ity to notify or to send an adjuster to examine into the loss, and the 
plaintiffs had no right to rely upon any statement from them that 
they would. 

2. After notifying the local agents of defendant company of their 
loss, an adjusting agent of the Dubuque Insurance Company ap- 
pears, and makes some figures regarding the loss, with the help of’ 
plaintift’s clerks; and it is claimed that this is a waiver of the re- 
quirements of the statute and the terms of the policy. There is no 
proof that he was sent there by any general agent of the defendant 
company. The most that can be claimed from the testimony is that 
he went at the request of Miller, the special agent and adjuster for 
the defendant company in this state. Just what Miller’s powers 
were does not fully appear. This much, however, is shown: that he 
was a special agent, had a general oversight over the local agents in 
this state, and was either a general adjuster or acted specially in re- 
gard to such losses as he was directed to by the company. He was 
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not, so far as shown, empowered to delegate his authority. What- 
ever may have been his powers, we are clear that as to the matter 
of adjusting losses he had no right to delegate his authority. The 
business of ‘adjusting losses, carrying with it the inherent power of 
waiving conditions in the policy and dispensing with proofs of loss, 
as well as determining the rights and liabilities of coinsurers, is one 
requiring special skill and peculiar fitness, and it is a matter of com- 
mon business knowledge that agents are selected for this work be- 
cause of their special skill and fitness. It is elementary that when 
an agent is so selected he cannot delegate his powers: Waldman vs. 
Insurance Co. (Ala.); 1 Am. & Eng. Enc. Law, 368. The defendant 
company, so far as shown, did not direct, and had no notice of, the 
appointment of this subagent, and they did nothing which ought to 
estop them from denying his authority. As it is attempted to show 
a waiver by the company of the conditions of the policy by the fact 
that they investigated the loss, it is incumbent upon the plaintiffs to 
show that they were misled by some act of the defendant indicating 
that it had dispensed with the proof of luss. The defendant itself 
did no act which would indicate such a waiver, and it is certainly 
permitted to show that what was done was without its knowledge, 
consent, or authority. Werniemont was manifestly not clothed with 
authority, either real or apparent, to waive proofs of loss: Barre vs. 
Insurance Co., 76 Iowa, 609; Hollis vs. Insurance Co., 65 Iowa, 454. 
Again, if this adjuster had authority to visit the premises, and make 
report of the loss, he did or said nothing to indicate that formal 
proofs were not required. It is provided in the policy “that the 
company shall not be held to have waived any provision or condition 
thereof, or any forfeiture thereof, by any requirement, act, or pro- 
ceeding on its part relating to the appraisal or to any examination 
provided for in the policy.” Plaintiffs then had no right to rely upon 
this examination as a waiver of the proofs of loss, even if authorized. 
Without such a provision in the policy, it has been held that inves- 
tigation by an adjuster who does not say anything to the assured is 
not a waiver: Busch vs. Insurance Co., 6 Phila., 252; Insurance Co. 
vs. Shimp, 16 Ill. App., 248. Whatever the true rule may be in this 
respect, it is clear from what has been said that Werniemont had no 
authority to waive proofs of loss. 

3. Lastly, it is insisted that Miller, the special agent and adjuster 
of the company, who interviewed the plaintiffs after the expiration 
of the 60 days within which to make proofs of loss, waived the per- 
formance of the condition, and agreed to pay the policy. There is 
no evidence of any express promise to pay. The most that can be 
said of his testimony is that he said the loss was all right, and ought 
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to be paid, and that he had received a statement from Werniemont 
regarding the loss. In the first place it is not shown, except by the 
alleged declarations of Miller, that he had any authority to visit the 
plaintiffs. The company made no representations to them that he 
would be sent. He was a special agent, having charge of the agen- 
cies within his state, and perhaps was the adjuster of the company 
for this state; these facts being the case within the rule announced 
in the Barre and Hollis cases, supra. But, if this be not true, the 
authority of Miller, as well as Ingersoll, Howell & Co. and Wernie- 
mont, was limited by the express terms of the policy, of which plain- 
tiffs will be presumed to have had notice. The policy provides, in 
substance, that no officer, agent, or other representative of the com- 
pany shall have power to waive any provision or condition of the 
policy, except such as by the terms of the policy may be the subject 
of agreement indorsed thereon or added thereto. There is some 
conflict in the authorities as to whether this kind of an agreement 
or provision is valid or not. But we think the decided weight is in 
favor of the proposition that it is: Insurance Co. vs. Gibbons, 43 
Kan., 15; Weidert vs. Insurance Co. (Or.); Cleaver vs. Insurance Co. 
(Mich.); Quinlan vs. Insurance Co. (N. Y. App.); Smith vs. Insur- 
ance Co. (Vt.); Walsh vs. Insurance Co., 73 N. Y., 5; Hankins vs. 
Insurance Co. (Wis.); Gould vs. Insurance Co. (Mich.); Clevenger 
vs. Insurance Co. (Dak.); Enos vs. Insurance Co. (Cal.); Kyte vs. 
Assurance Co. (Mass.), and many other cases cited in these author- 
ities. Whether this is the correct rule or not, it is the one adopted 
by this court in the recent case of Kirkman vs. Insurance Co. (Iowa), 
decided since this cause was tried in the lower court. The princi- 
ple was also recognized in Zimmerman vs. Insurance Co. (77 Iowa, 
691); Machine Co. vs. Crow, 70 Iowa, 340. We do not mean to be 
understood as holding that the company could not itself, through its 
general agents, waive these provisions of the policy. What we do 
hold is that the provisions we have quoted are a limitation upon the 
power of its local, special, and adjusting agents, of which the plain- 
tiffs had, or are presumed to have had, knowledge, and that any 
agreement or waiver which they attempted to make would not be 
binding upon the company, because not authorized. Most of the 
questions which we have discussed arose upon proper objections to 
the testimony, as it was adduced, and which were overruled, and 
proper exceptions taken; the others, upon the motion of the defen- 
dant to direct a verdict. What we have said sufficiently indicates 
our views regarding these objections, and makes it apparent that 
defendant’s motion should have been sustained. 
The judgment of the district court is reversed. 
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SUPREME COURT OF NEBRASKA. 


GERMAN-AMERICAN INS. CO. 
vs. 


HART.* 


Unless it is affirmatively made to appear what particular amendment of a 
pleading was allowed, no question is presented for review as to the proper 
exercise of its discretion by the district court. 

Where representations of the extent to which incumbrances existed on prop- 
erty sought to be insured were made which unintentionally were incor- 
rect, but were so known to be by the insurance company’s agent, who 
nevertheless issued the policy of insurance as requested, and therefor re- 
ceived the premium, which, with said representations, he forwarded to 
his principal, by whom the premium was retained, and the policy al- 
lowed to remain in force, the jury were properly instructed, in effect, 
that by retaining the premium, and not canceling the policy before loss 
was sustained, fur nearly four months after issue of the policy, the com- 
pany was bound as an insurer, provided the existence of the above facts 
was shown by the evidence. 

Actual representations as to the existence of safeguards against fire, which 
were made to the agent of the insurer, may be proved by parol evidence, 
notwithstanding the fact that such representations, incorrectly reduced 
to writing by such agent, were attested as true by the signature of the 
insured, ever though by the terms of the policy issued it is provided that 
such representations shall be deemed a warranty, and as such a part of 
the policy itself. 


J. Fawcerr and F. M. Srurpevant, for Plaintiff in Error. 
F. I. Foss, for Defendant in Error. 


Ryan, C. 

On the 26th day of August, 1890, a policy was issued by plaintiff 
in error, whereby was insured against loss by fire a gristmill, and 
machinery therein described, for the period of one year from the 
above date. This policy was issued to Louisa S. Schwarz, the holder 
of title of record, loss, if any, payable to Joseph S. Hart (a mort- 
gagee of the insured property), as his interest might appear. The 
insured property was totally destroyed by fire on the 14th day of 
December, 1890. Plaintiffin error complains of a judgment ren- 
dered in the district court of Franklin County on a verdict against 
it for the sum of $1,000, the exact amount for which the property 
destroyed had been insured. 

The first assignment of error is that the district court erred in 
permitting an amendment during the trial by the addition to the 
reply of two pages of new matter, which it is alleged raised a new 
issue. By reference to the transcript, we find that almost five pages 


* Decision rendered, Jan. 5, 1895. Syllabus by the Court. 
VOL. XXTV.—18. 
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are covered by the reply asit therein appears. There is no indication 
by which we can ascertain what portion of the reply was contained in 
any particular two pages of that pleading as it stood in the district 
court, even if we should entertain the unwarranted presumption 
that the addition complained of was the first two pages or the last 
two pages, as the reply originally appeared. By a reference to the 
bill of exceptions, no aid is afforded plaintiff in error, for the pro- 
ceedings of the district court on this matter are therein recorded in 
this language: ‘‘ Counsel for plaintiff here allowed to add to his reply 
filed herein sundry statements by way of amendments, to which 
counsel for defense object, for the reason that the proposed amend- 
ment does not add anything to the reply already tiled, and does not 
state facts sufficient to constitute an estoppel or any waiver by de- 
fendant of any of the defenses to plaixtiff’s cause of action. Over- 
ruled. Defense excepts.” If we correctly understand the objec- 
tions on which the district court ruled, they were, in effect, that the 
proposed amendment did not constitute an estoppel, neither did it 
change the issues already made up. There is discovered no error 
in permitting the amendment of the reply, under the circumstances 
stated in the discussion of this assignment of error. 

There was sufficient evidence to sustain the verdict, and as it was 
for a less sum than the amount of the mortgage held by Mr. Hart, 
and was for the exact amount of insurance effected by the policy, 
the several assignments of error, by which these questions are sepa- 
rately presented in various forms, will receive no further attention. 

A. J. Benjamin was the local agent of the plaintiff in error at 
Riverton, a village within a very short distance of the property in- 
sured. This agent knew that there were certain mortgages on the 
property insured in addition to the mortgage to Mr. Hart when he 
issued the policy in question. By an oversight of both the appli- 
cant for insurance and Mr. Benjamin, there was no mention made of 
a mortgage for $160 due Messrs. Dawes & Foss as commission for 
effecting the loan made by Mr. Hart. There was also another mort- 
gage to secure payment of the sum of $300, unsatisfied of record, 
but there was evidence that this had been paid off. Plaintiff in error 
insists that the provision in the policy that any misrepresentation in 
the application as to the existence of incumbrances on the insured 
property would avoid the policy entitled the company to be relieved 
from payment on account of this loss. A like contention is 
made as to the fact that by the written application it appears that 
defendant in error stated that there were three barrels of water 
kept at a certain place in the mill, and that a night watch was al- 
ways on duty. In respect to the barrels of water, it is sufficient to 
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say that the evidence showed that, while no water was kept in bar- 
rels on the premises when this representation was made, such barrels 
of water were soon afterwards placed there, and so remained until 
the fire. The evidence in relation to the keeping of a night watch 
was given by Mr. Benjamin, the agent of the company, who said 
that “he [the husband of defendant in error] came to my office to 
sign the application, and I asked the questions just as they are on 
the blank, and when we came to the watchman business he said, in 
answer to that question: -No; not a regular watchman. There are 
three of us there, and now we are working most of the time, day 
and night, and there will be one of us there all the time.’ I suid, 
‘That will be as good as a regular watchman.’ He said, ‘ Yes;’ and 
I put it in the answer, ‘Yes, sir.’ I think I should have put in the 
answer, ‘ Yes, sir, most of the time.” The argument on behalf of 
plaintiff in error is for the most part an effort to secure a rigid en- 
forcement of the harsh provisions of the policy in relation to these 
misstatements in the application. Mr. Benjamin, as he testified, 
was intrusted with printed policies signed by the officers of the 
plaintiff in error. With him, therefore, was lodged a certain dis- 
cretion as to their issuance. Perhaps in the earlier history of in- 
surance it may have been the requirement that a written application 
should be made to the company at its central place of business, and 
that upon the information so obtained the executive officers of the 
company determined whether or not it was advisable to issue the 
policy for which application had been made. In such case the local 
agent had no duty to perform except such as required the exercise 
of no discretion nor judgment on his part. In modern times, how- 
ever, this primitive method of doing business has been abandoned, 
and the local agent is intrusted with policies to be filled out and de- 
livered as in his judgment he shall think advisable. The necessity 
of an application has, therefore, in a large measure, ceased, and, 
while the company may still disapprove of the issue of a policy, this 
right will be found to exist by virtue of reservations in the policy 
itself. Until this right of disapproval is exercised, the policy is by 
the company treated as binding, at least as against the insured. 
Under these conditions, it is but fair that the right to revoke the 
policy should continue no more than a reasonable time. In the case 
under consideration there was no disapproval of the policy until a 
lapse of nearly four months after it had been issued, and then only 
after a total loss has been sustained. To inflexibly hold now that 
the representations made in the application amounted to a war- 
ranty, and that if any respect they were untrue the liability of the 
company would be avoided, irrespective of the fact that the policy 
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was not in fact issued in reliance upon the representations made in 
the application, would be to sacrifice matters of substance to those 
of mere form. Forfeitures are not favored in law. The inflexible 
construction contended for would amount to nothing less than a 
forfeiture. It may be that by the terms of the policy it was pro- 
vided that an untrue answer in the application should avoid the 
policy, yet we can see no reason why this should be given such rigid 
application that no inquiry may be made into surrounding circum- 
stances, for the purpose of determining whether or not any damage 
was sustained by reason of such misstatement, or whether or not 
the company was misled by it. It seems to us that for the reasons 
given the plaintiff in error had no just ground for complaint be- 
cause of the giving of the following instructions: “(5) If the state- 
ment as to incumbrances of $160 and $300 mortgages on the prop- 
erty, of a watchman, and barrels of water in said mill, in the 
application, are mistakes of the agent of defendant in writing down 
these answers, and not the correct answers of plaintiff, and the 
authorized agent of the defendant, and with full knowledge of these 
facts in the case, allowed the policy in question in this case to re- 
main 1n full force after taking plaintiffs money, and did not cancel 
it, said defendant will be liable.” While the manner of expressing 
the above ideas might be improved upon, the ideas themselves are 
just. There had been no proof made as to the scope of the powers 
of the local agent. He had been furnished by his principal with a 
printed blank, in which were contained 140 questions to be answered 
by the applicant for insurance. The answers to these questions 
were written by the local agent of the company. In relation to 
some of the answers made this agent knew of the inaccuracy. The 
answer to which most criticism is now directed was not recorded as 
given. It would be manifestly unfair to hold liable only the appli- 
cant for each of these inaccuracies. It is insisted, however, that to 
allow evidence as to the real facts which surround, and, in our views, 
which should qualify, the effect of the inaccurate statements in the 
application, would be to permit of the introduction of parol evi- 
dence to vary the terms of a written contract, and this contention is 
made because by the terms of the policy the representations referred 
to are made a purt of the policy itself. In this contention there is 
some plausibility, yet we think it should no more be rigidly enforced 
than a stipulation in an executory contract for the recovery, in case 
of failure to perform, of a fixed amount, carefully described as 
“liquidated damages,” as to which it is permitted to be shown that 
in fact not liquidated damages, but a penalty, was actually intended. 
The application signed is competent evidence to show what repre- 
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sentations were made by the applicant, but there is no good reason 
for holding that this precludes all other evidence. The application 
cannot be made a contract, either in form or substance, even though 
it is therein agreed that it shall be called by that name or have that 
force. It is, at most, evidence of representations of facts prelimi- 
nary to, and it may be to induce the making of, a contract of insur- 
ance. When these representations are written out by the agent of 
the insurance company, the signing of them is competent evidence 
that such representations were made by the applicant. In view of 
the fact, however, that the company does not issue its policy on the 
faith of these representations, it is permissible to show what repre- 
sentations were actually made to the agent who in fact issued the 
policy and received the premium. His principal is bound to abide 
by the exercise of such discretion as has been vested in him as its 
agent. If, upon the policy being forwarded with the application, 
and even upon other evidence, or, in fact, without evidence, the 
company is dissatisfied, it may disaffirm the act of its agent, return 
the premium, and cancel the policy. It cannot, however, return the 
premium, and cancel or repudiate the policy, when, by reason of a 
loss of the insured property, it becomes to its interest so to elect 
to do. 

Considerable attention was given in argument to the fact that, 
while Mrs. Schwarz held the legal title of the property insured, she 
did so in trust for her husband. There is nothing in the record to 
indicate that this fact, if such it was, had the least bearing, either 
by way of inducing the insurance or causing the loss: It is a pure 
technical abstraction. Again, it was stipulated that the land on 
which the insured mill stood had been sold for taxes when the policy 
was issued. No tax deed was made, or, rather, it would be more 
accurate to say there was no proof of the existence of a deed, either 
when the policy issued or when the trial was had, so that, so far as 
a divestiture of title is concerned, there were made no proofs. Of 
the sale, as creating a mere lien, there exists no necessity of an in- 
dependent discussion. 

The judgment of the district court is affirmed. 
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SUPREME COURT OF MISSOURI. 


LOVELACE 
vs. 


TRAVELERS’ PROTECTIVE ASS’N OF AMERICA.* 


The policy provided that a specified sum should be paid in case of death by 
accident, and that the beneficiary should be entitled, in case of death 
from natural causes, to another specified sum. The insured voluntarily 
undertook to eject a guest irom a hotel, in which he was also a guest, for 
the use of profane language, and was shot in the fight which followed. 


Held, That, as he had no reason to suppose that his antagonist was armed, or 
could successfully resist under the circumstances, the consequences were 


not foreseen and the death was unexpected, and an accident within the 
policy. 


Held, That the case was strengthened by such death being in contradistine- 
tion from death by natural causes under the contract. 


Henry T. Kent, fur Appellant. 
Vat_e Reysury, for Respondent. 


Barcuay, J. 

This is an action upon a benefit certificate, in the nature of an 
insurance policy, issued to Charles H. Lovelace by the Travelers’ 
Protective Association of America, the defendant, a benevolent as- 
sociation incorporated under the laws of this state. The pleadings 
need not be recited, as no point is raised touching the formal pre- 
sentation of the case. Counsel for both parties, with commendable 
frankness and brevity, have put the material facts into compact 
form to facilitate the solution of the controversy. It was submitted 
to the trial judge, without a jury, upon an agreed statement and de- 
positions. The only question now urged is a question of law. Mr. 
Lovelace was a member in good standing in the defendant associ- 
ation when he met his death, August 8, 1892. The plaintiff is his 
mother, the beneficiary in his membership certificate. The con- 
tract of insurance is contained in the certificate, and in parts of the 
constitution of the association, which, counsel mutually agree, con- 
trol the issue of the litigation. In the statement introducing the 
report of the case, copies of these documents are given. No point 
is raised touching proofs of loss, notice, or any formal matter. The 
defendant meets the case broadly on its merits. The decisive ques- 
tion before us is, was the death of the assured an “ accident ” within 


*Decision rendered, Dec. 22, 1894. 
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the true meaning of that term as used in the contract of insurance? 
That question was presented by an instruction that, under the evi- 
dence, plaintiff was not entitled to recover, which the trial court re- 
fused to give. On the contrary, the court found for the plaintiff, 
and gave judgment accordingly for $4,119.30 (which included some 
interest). Defendant then appealed, after the usual preliminaries. 
The following facts show the circumstances of the death of Mr. 
Lovelace: He was a commercial traveler. On the 5th day of August, 
1892, he came as a guest to the hotel in Hazelhurst, Miss. He was 
a friend of the proprietor, and spoke to some member of the lat- 
ter’s family on the porch of the hotel before entering the office. An- 
other man, named Graves, was in the office of the hotel, making 
more or less noise, and cursing at times, when Lovelace arrived, 
about half past 11 o’clock at night. The only witness besides 
Graves who saw the killing was one Scott. From his testimony it 
seems that that night the proprietor, Mr. Brown, was sick, and there 
was no one in charge of the office. Scott was putting in the chairs 
from the porch, when Lovelace walked in and said, “ Who has got 
charge of the office to-night?” Scott answered, “ No one,” and that 
he was going to bed. Lovelace then said, ‘‘ It looks like somebody 
ought to be about it;” and Lovelace then turned to Graves and 
said, ‘‘ Look here, young mun, you have got to get out of here, 
drinking and cursing that way,” and Graves replied, “ What have 
you got to do with it?” Lovelace answered, “I ama guest at the 
hotel, and I think a heap of the family; and I think, in the absence 
of Mr. Brown, it is sorter my duty to see after things.” Graves 
said, “ You had better put me out.” Lovelace replied, “I will do 
it in a pair of minutes,” and Graves said, with an oath, he would 
like to see him (Lovelace) put him out. Lovelace said, “I will do 
that quick.” Scott then walked between them, and separated 
them. Lovelace started upstairs, but it seems that he turned again, 
and went back to the register. Lovelace then said, with an oath, 
“Don’t you shake your hand in my face.” (Graves had made a ges- 
ture which Lovelace interpreted as he stated.) They were then a 
few feet apart. Graves replied, “You put me out. You have not 
got any more to do with this than I have.” Lovelace then declared 
he would slap Graves, and applied an opprobrious epithet to him. 
Lovelace then slapped and pushed Graves back until he struck the 
wall or door, which was closed; and, while they were thus together, 
Graves drew a pistol from his pocket, and shot Lovelace several 
times, in consequence of which he afterwards died. Lovelace 
weighed 175 pounds. He would have pushed Graves, who was 
much lighter and smaller, out of the door, if it had been open. 
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Lovelace did not know Graves at the time, for the next day he asked 
what boy that was that shot him. 

The foregoing gives a sufficient description of the scene as de- 
fendant claims it occurred. The substance of the contention on that 
side is that Mr. Lovelace lost his life at the hands of Graves in a 
fight with the latter, brought on by the language and acts of the 
former. It was not claimed, however, that Lovelace knew that 
Graves was armed when the difficulty began. The defendant as- 
serts that “it is not an accidental killing, such as to make the de- 
fendant liable, where the death was the result of a rencounter, or 
where the party killed was the voluntary agent in bringing on the 
difficulty resulting in his death, or placed himself in such a position 
as to induce it.” On the other hand, the plaintiff insists that the 
occurrence was an “accident.” The contract in this case is to be 
interpreted so as to give effect to the intention of the parties, as ex- 
pressed by the language they have used. That intention is, more- 
over, to be construed as the reasonable and natural one imported by 
their words: Ruth, Inst. (2d Am. Ed.), p. 413. ‘In case of death 
by accident” is the language immediately in view. In the same 
contract we note that the defendant was to pay $100 “in case of his 
death from natural causes.” The form of the contract is very 
simple. It is free from those limiting terms which, in two of the 
three cases cited by the defendant, formed the basis of the judg- 
ments therein. We are merely called on to say whether his death 
was by “ accident ” within the intention of these parties. They did 
not define the term further than its use in contradistinction to “ death 
from natural causes” may be considered as having some signifi- 
cance. We hence should give the word its usual, natural, and popu- 
lar meaning, there being nothing to indicate a different purpose in 
its use. In that case, was Lovelace’s death an accident? We find 
the following definitions of “accident” in the law dictionaries: 
“Death by accident means death from any unexpected event which 
happens as by chance, or which does not take place according to the 
usual course of things.” Anderson (1889). ‘An unusual or unex- 
pected event.” Abbott (1879). “An event which, under the cir- 
cumstances, is unusual, and unexpected by the person to whom it 
happens.” Bouvier (1883). ‘A casualty; an act of Providence; an 
event that takes place without one’s foresight or expectation.” Bur- 
rill (1887). “An extraordinary incident; something not expected.” 
Whart. Law Lex. (1883). The larger dictionaries of the English 
language furnish these among other definitions of “accident,” viz.: 
“In general, anything that happens or begins to be without design 
or as an unforeseen effect. * * * Specifically an undesirable or 
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unfortunate happening; * * * a casualty ormishap.” Century 
(1889). “Literally, a befalling; an event that takes place without 
one’s foresight or expectation; an undesigned, sudden, and unex- 
expected event; * * * often an undesigned and unforeseen oc- 
currence of an afflictive or unfortunate character; a casualty; a mis- 
hap; as, to die by an accident.” Webster, International (1892). 
* An event proceeding from an unknown cause, or happening with- 
out the design of the agent; an unforeseenevent; incident; casualty; 
chance.” Worcester (1888). On several occasions the courts have 
approved or quoted some of the foregoing definitions in dealing 
with the subject of accident insurance: Schneider vs. Insurance Co. 
(1869), 24 Wis., 30; Insurance Co. vs. Martin (1869), 32 Md., 315; 
Ripley vs. Assurance Co. (1870), 2 Bigelow, Cas. 741; Fed. Cas. No. 
11,854; Insurance Co. vs. Burroughs (1871), 69 Pa. St., 51; Supreme 
Council, etc., vs. Garrigus (1885), 104 Ind., 140. In other cases 
they have freely used the word in decisions, in the broad meaning 
which those definitions express: Vincent vs. Stinehour (1835), 7 Vt., 
62; Bostwick vs. Stiles (1868), 35 Conn., 195; Clements vs. Railway 
Co. (1894), 2 Q. B., 482. Some special cases on accident. policies, 
different from that now before us, furnish, nevertheless, opinions of 
learned judges which cast some useful light on the present contro- 
versy. In Sinclair vs. Assurance Co. (1861), 4 Law T. (N. 8S.) 15, a 
case wherein the court of queen’s bench denied a right of recovery 
for death caused by a sunstroke sustained by the master of a ship 
in China, holding that such death was not “a personal injury aris- 
ing from an accident at sea,” it was said by Chief Justice Cockburn: 
“Tt is difficult to define the term ‘ accident’ as used in a policy of 
this nature, so as to arrive with perfect accuracy at the boundary 
line between death from accident and death from natural causes. 
At the same time, we think we may safely assume that in the term 
‘accident,’ as so used, some violence, casualty, or vis major is neces- 
sarily involved.” In Fenwick vs. Schmalz (1868), L. R. 3 C. P., 313, 
Willes, J., held that a snowstorm was not an accident (as mentioned 
in a charter party), because it is one of the ordinary operations of 
nature. He said it “is an incident, rather than an accident.” He 
then remarked: “An accident is not the same as an occurrence, but 
is something that happens out of the ordinary course of things.” In 
Ripley vs. Assurance Co. (1870), already cited, it is said: “In the 
more popular and common acception of the word ‘ accident,’ if not 
in its: precise meaning, includes any event which takes place with- 
out the foresight or expectation of the person acted upon or affected 
by the event.” Death by drowning (Winspear vs. Insurance Co. 
[1880], 6 Q. B., Div. 42), and by fright (McGlinchey vs. Casualty 
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Co. [1888], 80 Me., 251), have been held to be deaths by accident 
under policies of much narrower scope than that now before the 
court. 

We have quoted these various cases, definitions, and comments, 
not with a view to approve or criticise any one of them, but to indi- 
cate the very wide range of meaning borne by the word “accident ” 
when unaccompanied with any limitation in the context. We shall not 
attempt to furnish any general definition of an accident in the particu- 
lar case before us, further than the conclusion we shall announce may 
imply. The learned counsel for defendant concedes the force of 
the argument deduced from the ordinary meanings of the word, but 
insists that they cannot apply where the insured has voluntarily as- 
sumed the risk which proves to be fatal,—in this instance, by enter- 
ing into the altercation which led to his death. But there is one 
weak point in that contention. There is no proof whatever that the 
insured had any cause or reasonable ground to anticipate that he 
would be shot or killed when he undertook to attempt to eject 
Graves from the hotel. There is no proof that Graves exhibited a 
weapon, or made any remarks indicating a purpose to shoot before 
the affray. The mere fact that Lovelace engaged in or brought on 
a fight in the manner described did not of itself indicate that he 
sought death, or had reason to expect it as a consequence of his 
action. In Schneider vs. Insurance Co. [1869], (24 Wis., 28), a party 
was allowed to recover upon an accident policy, though it appeared 
he had been negligent in attempting to board a moving train of 
cars. The court said: “There is nothing in the definition of the 
word [accident] that excludes the negligence of the injured party 
as one of the elements contributing to produce the result. * * * 
An accident may happen from an unknown cause. But it is not es- 
sential that the cause should be unknown. It may be an unusual 
result of a known cause, and therefore unexpected by the party. 
And such was the case here, conceding that the negligence of the 
deceased was the cause of the accident.” Page 30. That decision 
was approvingly followed in the case from the 32 Md. report al- 
ready cited. In Keene vs. Association [1894], (161 Mass., —), a re- 
covery on an accident policy was sustained where the assured was 
run down while passing over a street crossing of a railway, track in 
front of a moving freight car, notwithstanding the policy required 
the assured “to use all due diligence for personal safety.” In Cor- 
nish vs. Insurance Co. [1889], (23 Q. B., Div. 453), it appeared that 
the insured met his death by attempting, in broad daylight, to cross 
the main line of a railway in front of a coming train, which struck 
and killed him. The English court of appeal held that there could 





1895.] Lovelace vs. Travelers’ Protective Ass’nof America. 283 


be no recovery upon a policy which excepted from the risks insured 
against accidents happening “ by exposure of the insured to obvious 
risks of injury.” But Lindley, L. J., who delivered the leading 
opinion, placed the ruling upon the language just quoted, remark- 
ing, in so doing: “ We accept the view of the jury that this accident 
may be called an ‘ordinary misadventure,’ but the question is 
whether the policy covers it.” He thus characterized the mishap as 
an “accident,” notwithstanding the gross negligence of the insured. 
In Insurance Co. vs. McConkey [1888], (127 U.S., 661), where the in- 
sured had been killed by a shot (whether fired by himself or by an- 
other was in issue), the Supreme Court of the United States based 
a similar ruling, denying a recovery, on the express terms of the 
policy, excepting from its scope “intentional injuries inflicted by 
the insured or any other person.” A like ruling was made in con- 
struing the same language of an accident policy in this state: Phelan 
vs. Insurance Co. (1889), 30 Mo. App., 640. In other cases it has 
been held that death produced by the direct violence of a third 
party is none the less an accident, as regards the insured, because 
the injury was intentionally inflicted by the third party: Hutch- 
craft’s Ex’r vs. Travelers’ Ins. Co. (1888), 87 Ky., 300; Richards vs. 
Insurance Co. (1891), 89 Cal., 170. But in the former case a re- 
covery was denied because of a clause in the policy similar to that 
quoted above from the McConkey case. It has been declared, with 
reference to fire insurance, that even gross negligence of the insured 
will not defeat a recovery in the absence of stipulations having such 
an effect: Shaw vs. Robberds (1837), 6 Adol. & E., 75; Insurance 
Co. vs. Glasgow (1844), 8 Mo., 713; Johnson vs. Insurance Co. (1862), 
4 Allen, 388; Insurance Co. vs. Parisot (1878), 35 Ohio St., 35. In 
Supreme Council, etc., vs. Garrigus [1885], (104 Ind., 133), it was 
ruied that where the insured engaged in a fight without fault on his 
part, in consequence of which he received injuries resulting in his 
death, the latter was an “ accident” within the meaning of a benefit 
certificate. In view of the definitions and legal precedents above 
quoted and cited, and of the very general terms of the policy under 
consideration, we conclude that its reasonable and natural meaning 
includes within the term “accident” such a death as Lovelace met. 
Whether he acted lawfully as a guest of the hotel, during the ab- 
sence and illness of the proprietor, in attempting to remove Graves 
from the hotel office by force, we think needless to investigate. It 
may be assumed that by his course of conduct he voluntarily as- 
sumed the risks of a fight; but there is nothing in the circumstances 
to show that he voluntarily assumed the risk of death. We consider 
his killing an “ accident,” in the popular and ordinary sense in which 
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that word is generally used. It certainly was an accident so far as 
he was concerned. We do not doubt that such should be the con- 
struction given to the word in the contract in suit, and that, in so 
concluding, we give effect to the true purpose and intent of the par- 
ties to the document. The learned trial judge reached the same 
conclusion. The judgment is affirmed. 

Black, C. J., and Brace and Macfarlane, J. J., concur. 


SUPREME COURT OF NEBRASKA. 


DWELLING-HOUSE INS. CO. 
vs. 
BREWSTER.* 


In a reply, certain matters were alleged, which it was claimed constituted 
either waivers, estoppel, or avoidance of the effect of matters of defense 
contained in the allegations of an answer to which they were respectively 
directed and applied. The reply also contained a general denial of each 
and every allegation of the answer. Held, That any allegations of the 
answer to which the reply pleaded a waiver, an estoppel, or matter to 
avoid its effect must be treated as admitted. 


In stating the case to the jury in its instructions the court should clearly out- 
line the issues as presented by the pleadings, and should not inform them 
that facts which are admitted are denied. 


An instruction which, as to certain of the issues in the case on trial, placed 
the burden of proof upon the wrong party, or one upon whom, under the 
conditions of the questions to be tried as presented by the pleadings, such 
burden did not rest, and where the evidence adduced, relating to such 
issues, was conflicting, held, to be erroneous and misleading and prejudi- 
cial to the rights of such party, and not to fairly submit the issues to the 
jury, and to call for a reversal of the judgment. 


Proofs of loss required by a condition of an insurance policy are waived when 
the insurance company denies any liability for the loss on the ground that 
the policy was not in force at the date of the loss. 


Cornish & Lamps, for Plaintoff in Error. 
A. Norman and Margvert, Dewezse & Hatt, for Defendant in Error. 


Harrison, J. 
The defendant in error commenced this action in the District Court 
of Lancaster County, alleging, in substance, in his petition, that on 
August 9, 1886, he was the owner of a dwelling house in Brewster, 
Blaine County, and the insurance company (plaintiff in error), in 
consideration of the sum of $40, issued and delivered to him, of the 
above date, a policy of insurance insuring the above building against 
* Decision rendered, Jan. 17, 1895. Syllabus by the Court. 
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loss or damage by fire in the sum of $1,000 during a term of five 
years; that on the 2d day of December, 1887, the building so insured 
was wholly destroyed by fire, and on or about the 6th day of Decem- 
ber, 1887, he gave the insurance company due notice and proof of 
the fire and loss, “and has duly performed on his part all the condi- 
tions of said policy of insurance”; that the building was of the value 
of $1,000 at the time of its destruction by fire; that payment of the 
loss has been demanded by the insured of the company, but such 
payment has never been made. 

The company filed an answer, which was as follows: “ For answer 
to the plaintiff's petition the defendant herein denies each and every 
allegation therein contained, not herein specifically admitted. Sec- 
ond. The defendant admits that on the 9th day of August, 1886, 
they made and delivered their policy of insurance on the property 
described in plaintiff's petition, and that the building therein in- 
sured was destroyed by fire on the 2d day of December, 1887, and 
that the defendants have not paid the loss occasioned thereby. 
Third. The defendants further answer, and allege that the said in- 
surance policy contains, among other things, a provision as follows: 
‘By acceptance of this policy the assured covenants that the appli- 
cation therefor shall be and form a part thereof, and a warranty by 
the insured.’ Fourth. The plaintiff made his written application 
for the said policy of insurance, wherein he stated that there were 
no stovepipes running through the roof of the said building. The 
said statement was untrue, and there was at said time a stovepipe 
running through the roof of said building, as the plaintiff then well 
knew; and said statement was made to deceive this defendant. The 
plaintiff further warranted to the defendant as follows: ‘ Warranted 
by the insured that all stovepipes will enter stone or brick chimneys 
on and after October 9th, 1886. Geo. W. Brewster.’ Defendant 
alleges that plaintiff failed and neglected to comply with the term 
of said warranty made by him, and that stovepipes in said building 
not entering stone or brick chimneys were allowed to remain in the 
same until the time of its destruction. This defendant company 
had no agency or person representing them in the county where said 
building was located, but this contract was made at the office of 
their agent in Ainsworth, Brown County, Nebraska; and this defen- 
dant, in issuing said policy, relied on the statements made by the 
plaintiff. The said building was represented by the plaintiff to be 
and was insured as a private dwelling, but was then and at the time 
of its destruction used as a hotel or boarding house, as the plaintiff at 
all times well knew. The said insurance policy provides, among other 
things, that in case of the destruction of the property insured the 
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assured shall forthwith give notice of the loss to the defendant com- 
pany, and within thirty days from the time of its destruction furnish 
proof thereof, signed and verified by the claimant, stating the origin 
and circumstances of the fire; title and cash value of incumbrances 
upon and interests of the claimant in the insured property; amount 
of the loss; other insurance, if any; the changes of title, use, or oc. 
cupation or possession of the building; what incumbrances, if any, 
were made during the time of insurance; and how and for what 
purpose the building was occupied at the time of the fire,—the same 
to have attached a certificate of a magistrate nearest the place of fire, 
certifying that he believed the claim to be just and honest. The 
defendant alleges that plaintiff failed and neglected to furnish proofs 
of loss as required by said provision, either in whole or in part. The 
said policy contained, among other provisions, one as follows: ‘Itis 
mutually agreed that no suit or action against this company upon 
this policy shall be sustained in any court of law or equity, unless 
commenced within six months after the loss or damage shall occur; 
and, if any suit or action shall be commenced after the expiration of 
six months, the lapse of time shall be taken and deemed as conclu- 
sive evidence against the validity of such claim, any statute of limi- 
tation to the contrary notwithstanding.’ The defendant alleges that 
no action was commenced by the plaintiff within the time required 
by said provision, nor until the time of the commencement of this 
action, when more than one year had elapsed after the said fire had 
occurred. The defendant, within sixty days after the time of said loss, 
notified plaintiff that it was not liable on said policy, and that the 
same was void. The said policy provided that, in case the interest 
of the insured was or should become any other than a perfect legal 
and equitable title, free from ali liens whatever, except indorsed in 
writing thereon, the policy should be void. The defendant alleges 
that on the 6th day of December, 1887, the plaintiff incumbered the 
property by mortgage to the Lincoln Land Company in the sum of 
eleven hundred (1,100) dollars. The same was done without the 
knowledge and consent of this defendant, and without the same be- 
ing indorsed in writing on the policy. By reason of the facts above 
alleged the said policy is void.” 

To this answer there seems to have been a reply filed, and by 
leave of the court an amended reply, which reads as follows: “The 
plaintiff alleges that the defendant has waived the agreement to 
build brick and stone flues and chimneys in the building insured 
within sixty days. That defendant has waived that part of the ap- 
plication which warranted that all stovepipes will enter brick or stone 
chimneys on or after October 9, 1886. Plaintiff, further replying, 
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says that the character and nature of said building was known to 
the company’s agent at the time he issued said policy, and has, 
therefore, waived any objection to the said building being used as a 
boarding house. Plaintiff, further replying, says that the defendant 
has waived that provision in said policy requiring that formal proofs 
of loss be made within thirty days from the time of its destruction 
by the acts and conduct of the defendant, its agent and adjusters. 
Plaintiff, further replying, says that the defendant is estopped from 
setting up the defense that the property was mortgaged by the 
plaintiff after the date of said policy, without the knowledge and 
consent of the defendant, by the reason of said insurance company 
having possession of said policy, and never having delivered the 
same to the plaintiff until after the making of the mortgage to the 
Lincoln Land Company. The defendant has, by its conduct and 
acts, waived that provision in said policy which renders the policy 
void if the said plaintiff should mortgage or incumber said property 
without the knowledge and consent of said defendant. This plaintiff 
alleges that the mortgage to the Lincoln Land Company was duly 
filed for record in Blaine County, Nebraska, on the 7th day of Sep- 
tember, 1887, and that the said defendant had knowledge and knew 
that said mortgage had been given, and that out of its proceeds the 
mortgage upon said Ormsby, trustee, which was on said property at 
the time it was insured, had been paid off and canceled, and that 
the plaintiff herein had been subrogated to all the rights of said 
mortgagee. Further replying, plaintiff denies each and every alle- 
gation in said answer contained.” 

As a result of the trial of the case before the court and a jury, 
there was judgment rendered against the answering company for 
the amount stated in the policy and interest, the reversal of which 
is the object and purpose of its error proceeding in this court. 

One assignment of error refers to the first and second instructions 
given by the court on its own motion, and complaint is made that, 
in view of the condition of the issues joined by the pleadings, such 
instructions were erroneous, and calculated to mislead the jury. The 
first instruction was intended by the court to inform the jury of the 
questions for their consideration as presented in the pleadings, and 
the particular portion of it which is claimed as objectionable is con- 
tained in the following words: “ Plaintiff, replying, denies all these 
allegations of the answer.” Immédiately preceding this, in the in- 
struction, was a statement of what was contained in the answer. 
The second instruction is as follows: “Second. The defendant com- 
pany having admitted the issuance of the policy sued on, the loss 
alleged by fire, and its having not paid the loss, the burden of proof 
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upon plaintiff goes only to proving that the building insured was 
worth $1,000,—the sum for which it was insured; and the jury are 
instructed that if they believe from the evidence that the building 
insured was worth at least $1,000 at the time of said fire and loss, 
then that the burden of proof in this case is shifted from the plain- 
tiff to the defendant, and it devolves upon the defendant to show by 
a preponderance of the evidence such facts as in law are sufficient to 
relieve the defendant from its obligation under the said policy to pay 
said loss, and you are instructed that unless defendant shows facts 
sufficient in law to relieve it from its obligations to pay for said loss, 
then your verdict should be for plaintiff in such sum, not exceeding 
$1,000, as you shall find from the evidence to have been the value of 
said building on the 2d day of December, 1887, with interest at 7 
per cent per annum from the date of proof of loss thereunto added, 
if such proof you find made.” The plaintiff in error claims that the 
court erred in instructing the jury—First, that the reply was a de- 
nial of the allegations of the answer; and, second, in stating to them 
that the issuance of the policy, the loss, and its nonpayment being 
admitted, it only devolved upon the insured to prove the value of 
the property to shift the burden of proof and throw upon the com- 
pany the necessity of showing by a preponderance of the evidence 
any matters relied upon to relieve it from its obligation to pay the 
loss. In order to determine whether or not the foregoing conten- 
tion of plaintiff in error is correct, and the effect of the instructions 
quoted prejudicial to the substantial rights of the company, it will be 
necessary to examine into the condition of the issues in the case as 
established by the pleadings and the rules of law applicable thereto. 
The insured, in his petition, alleged the performance of all the con- 
ditions of the policy on his part to be performed. The answer con- 
tained statements of a number of failures to perform conditions of 
the policy or the doing of acts which, under its provisions, it was 
claimed avoided it, and released the company from liability. The 
reply to the defenses set up in the answer stated matters which it 
was claimed constituted waivers by the company of the breaches of 
the conditions complained of in some of the alleged defenses, an 
avoidance of the effect of what was pleaded in others, and an estop- 
pel as to others of such defenses. The reply also contained a gen- 
eral denial of each and every allegation contained in the answer. 
As to each allegation or defense of the answer to which the reply 
alleged matter by way of waiver, avoidance, or estoppel, it must be 
held to have virtually admitted the performance or nonperformance 
of the conditions or acts therein stated as the foundation of such 
defense: Kelsey vs. McLaughlin, 10 Neb., 6; Dinsmore vs. Stimbert, 
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12 Neb., 433; School Dist. vs. Holmes, 16 Neb., 486. One of the de- 
fenses stated in the answer and relied upon by the company was the 
fact that the insured had not furnished the proofs of the loss re- 
quired by the terms of the policy of insurance. Whether this was 
true or not was immaterial, as the company denied that it was bound 
to pay the loss, claiming that the policy was not in force at the time 
of the destruction of the property. This was a waiver of the re- 
quirement of proofs of loss. See Insurance Co. vs. Dierks (decided 
this term), and cases cited. Also, Id., 745. It is apparent that un- 
der the issues as presented by the pleadings it devolved upon the 
insured to prove certain of the waivers, if any, by the company, of 
the conditions of the policy, the matters in avoidance of the effects 
of his acts, and anything which he claimed estopped the company 
from asserting some of its alleged defenses, and, as the testimony in 
regard to some of these subjects was conflicting, it was error for the 
court to charge the jury as it did in the first and second instructions 
hereinbefore quoted, and such error was prejudicial to the rights of 
plaintiff in error. It was clearly wrong to inform the jury that all 
the allegations of the answer were denied by the reply, when in fact 
a number of them were admitted by it; and as clearly wrong to in- 
form them that when the insured made proof of value the burden of 
proof shifted to the company, and they must, as to admitted facts, 
produce a preponderance of the evidence, for this was the true im- 
port of the portion of the second instruction of which the plaintift 
in error complains; and we are satisfied that the instructions under 
consideration were such as had a strong tendency to mislead the 
jury, and they should not have been given; that they were so inap- 
plicable to the issues, as formed in the case, and the evidence ad- 
duced during the trial, as to prejudice the interests of plaintiff in 
error, and to require a reversal of the judgment. 
Reversed and remanded. 
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SUPREME COURT OF WISCONSIN. 


EDWARDS ET AL. 
vs. 


ARQUETTE 
(AGRICULTURAL INS. CO., or WaTERTOWN, Garnishee).* 


The insured was interested in the building for work done and insured in his 
own name to cover his claim and by agreement that of the material man 
who paid half the premiums. ‘To cover the interest of the latter, it was 
endorsed payable to him as interest might appear. 

Held, In an action at law that the insurer was liable to the assignee only to the 


extent of the interest of the insured, and if the assignee’s claim covered 
the whole amount of such interest, creditors of insured could not gar- 
nishee the company, although the total amount of insurance was equal to 
both claims. 

Statement of facts by Newman, J. 

The principal defendant, John Arquette, did work and labor, and 
rendered other services, in and about the erection of a dwelling 
house for one Mary Mulhall, at day wages. Schaller & McKay fur- 
nished lumber to Mrs. Mulhall for the building. There became due 
to Arquette, for wages, $347.70. There became due to Schaller & 
McKay, for lumber, $350.77. Both parties wished insurance on the 
building to secure their claims. For this purpose Arquette procured 
a policy in his own name for $700, which was enough to cover both 
claims. He intended it to include both claims. When it was dis- 
covered that it did not cover the claim of Schaller & McKay, with 
the consent of Arquette, there was indorsed upon the policy this di- 
rection: “Loss, if any, under this policy, payable to Schaller & Mc- 
Kay as their interest may appear.” In this form the policy was 
issued to Arquette. Schaller & McKay paid one-half of the premium. 
The building was afterwards destroyed by fire. All proceedings 
necessary to fix the liability of the company were taken. Then the 
several plaintiffs began their several separate actions against Ar- 
quette, and garnished the insurance company. The action was tried 
before the court without a jury. The court, in effect, found that the 
insurance company was liable on the policy of insurance to Arquette 
for $347.70 and to Schaller & McKay for $350.77, and gave judg- 
ment for Schaller & McKay for $350.77, and for the several plaintiffs 
to the aggregate of $3147.70, against the insurance company, as gar- 
nishee of Arquette. From this judgment the insurance company 
appeals. 


*Decision rendered, Oct. 23, 1894. 
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Dunwippiz, Gotpin & Wuee er, for Appellant. 
Surnertanp & Noxan and M. P. Ricuarpson, for Respondents. 


Newmay, J. (after stating the facts). 

It was conceded on the argument that both Arquette and Schaller 
& McKay had insurable interests in the building of Mrs. Mulhall. 
This could scarcely be questioned, at least since the decision of 
Horsch vs. Insurance Co. 77 Wis., 4. 

It seems clear that the policy of insurance was not written in ac- 
cordance with the wishes or intention of Arquette. But it was re- 
ceived by him with full knowledge of the form of its writing, and 
the indorsement making the loss, if any, payable to Schaller & Mc- 
Kay was made under his direction. The policy must be held to 
embody the agreement of the parties. 

This is an action at law, upon the contract itself. The court was 
not asked to reform it on the ground of mistake or otherwise. Per- 
haps it could not be reformed in this action, even if it were shown 
to be a proper case for reformation in a proper action for that pur- 
pose. So the recovery must be according to the terms of the con- 
tract itself. The contract, by its terms, insures only the interest of 
Arquette. The amount of his loss alone is recoverable upon it. By 
his appointment, made at the time of making the contract, this loss 
is payable to Schaller & McKay as their interest may appear. Their 
interest is larger than Arquette’s loss. There is nothing coming to 
Arquette after satisfying Schaller & McKay’s interest. There is 
nothing due to him from the garnishee,—nothing to be garnished. 
Schaller & McKay should recover from the insurance company the 
amount of Arquette’s loss. Judgment should be for the insurance 
company in all the garnishment actions. The judgment of the cir- 
cuit court is reversed and the cause is r2manded, with direction to 
enter judgment in accordance with this opinion. 
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SUPREME COURT OF MINNESOTA. 


WASHBURN MILL CO. 
v8. 


FIRE ASS’N OF PHILADELPHIA.* 


Where property is insured for the benefit of the mortgagee, as its interest may 
appear, and the mortgage has been duly foreclosed prior to the time of 
such insurance, and the premium paid by the mortgagee, but the time for 
redemption not having expired until a period subsequent to the insur- 
ance, held, that the non-redemption from the mortgage sale by the owner 
of the premises did not work an alienation of the property, so as to defeat 
the policy, but that an action might be maintained in case of loss with- 
out notice to the insurance company of such non-redemption, and a nota- 
tion thereof made on the policy, notwithstanding the policy provided 
that the mortgagee should notify the company of any change of owner- 
ship in the property insured, and that it be so noted on the policy. 


Kuerrner, Fauntieroy & Srarzes, for Appellant. 
Wa. A. Lancaster, for Respondent. 
Buck, J. 

On the 11th day of June, 1892, the Richland County Agricultural 
Society, a corporation, owned lot No. 13, in block 13, in the village 
of Lidgerwood, Richland County, in the state of North Dakota, upon 
which was situate a one-story frame building. Prior to this time, 
this society had executed and delivered to the plaintiff a mortgage 
for more than $400, which mortgage had been duly recorded in the 
office of the register of deeds of the said county of Richland. This 
mortgage was foreclosed, and such proceedings had therein that 
judgment and decree of foreclosure was made by the District Court 
of said Richland County, on the 16th day of October, 1891, and pur- 
suant thereto the premises were duly sold, November 30, 1891, for 
the amount found due by such judgment, viz.: $556.83; which 
premises were bid in by the plaintiff, and were not redeemed, and 
a sheriff's deed was duly executed to plaintiff therefor, December 
19, 1892, and plaintiff thereupon became the absolute owner of the 
premises. The sheriff’s certificate of sale and his deed to plaintiff 
were duly recorded. In consideration of the sum of $8 paid to this 
defendant by plaintiff, the defendant made and delivered to the 
above-named agricultural society its policy and contract of insur- 
ance, dated June 1, 1892, whereby it insured said society for the 
term of one year from the date of the policy against all direct loss 
or damage to said building by fire, in an amount not exceeding 

* Decision rendered, Jan. 17, 1895. Syllabus by the Court. 
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$400. On the 3d day of June, 1893, the building covered by the 
insurance policy was totally destroyed by fire, and on the 10th day 
of June, 1893, the plaintiff duly notified the defendant of such loss 
and destruction of the building; but the defendant refused to pay 
such loss, and notified plaintiff that it would not do so, for the 
reason that the policy was void when written. The defendant’s 
answer contains this allegation, viz.: “Said defendant alleges that 
at the time mentioned in the complaint said defendant made and 
delivered its policy of fire insurance, whereby it did insure the said 
Richland County Agricultural Society to the amount of four hundred 
dollars, term of one year, as set forth in paragraph five of said com- 
plaint; but said defendant expressly avers and alleges that by and 
in said policy and contract of insurance it was expressly provided 
that loss or damage, if any, under said policy, shall be payable to 
the Washburn Mill Company, as mortgagee or trustee, as interest 
may appear. For more particular description thereof, see Exhibit 
A, hereto annexed and made a part thereof.” This Exhibit A also 
contained a further clause, as follows:— 

This insurance, as to the interest of the mortgagee only therein, shall not 
be invalidated by any act or neglect of the mortgagor or owner of the within- 
described property, nor by any foreclosure or other proceeding or notice of 
sale relating to the property, nor by 4ny change in the title or ownership of 
the property: * * * provided, also, that the mortgagee notify this com- 
pany of any change in the ownership or occupancy or increase of hazard 
which shall come to the knowledge of said mortgagee, and, unless permitted 
by this policy, it shall be noted thereon, and the mortgagee shall, on de- 
mand, pay the premium for such increased hazard for the term of the use 
thereof; otherwise this policy shall be null and void. 

The defendant company reserved the right to cancel the policy 
upon giving 10 days’ notice. The case was tried before the court 
without a jury, and judgment ordered for the defendant. The 
plaintiff moved for a new trial, which was granted by the court be- 
low, and the defendant appealed. The error assigned is that no 
indorsement was had or made in the title to the insured property 
resulting from the mortgage foreclosure, and the vesting of the fee 
simple out of the insured society into the plaintiff, nor notice thereof 
given the defendant, and that there was no authority shown in the 
purported, agent to waive any of these conditions. In the view we 
take of this case, it is not necessary to discuss the question of the 
proof as to the power or authority to waive any of the conditions re- 
ferred to. The defendant itself, in its answer, sets up and admits 
sufficient facts to justify us in holding, as the law applicable to this 
case, that the defendant is liable. It will be seen, from the fore- 
going facts, that when this insurance policy was issued the plaintiff's 
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mortgage upon the insured property had already been foreclosed, 
and that the foreclosure proceedings were a matter of public 
record, and the defendant is presumed to have had notice thereof. 
But the defendant expressly states in its answer that the insurance 
policy was issued payable to the plaintiff, the Washburn Mill Com- 
pany, as mortgagee, as interest may appear. This insurance, then, 
was given fully as much or more for the benefit of the plaintiff as 
for that of the agricultural society. The defendant knew this fact, 
and says so, and it knew just what that interest was, viz.: a mort- 
gage interest, where the mortgage had been duly foreclosed and the 
time for redemption had not yet expired. The plaintiff paid the 
premium or money for the insurance to the defendant. This money 
the defendant took, kept, and made no effort to return it, or repudi- 
ate the insurance contract, until after the fire, and then it sought to 
repudiate its written agreement, upon the ground that it was void 
in its inception. If this was so, why did it accept and retain the in- 
surance money and issue its policy? The law does not tolerate or 
sanction such pernicious greed, or allow such contracts to be vio- 
lated with impunity. It alleges that it did not have notice of the 
change of title, and therefore, in its innocence, and upon its ignor- 
ance, it wishes to hold onto the premium money, but defeat the 
obligation given for its consideration. What was the situation of 
the property when it was insured, and what was plaintiff's interest 
therein? It was mortgage interest, with such interest foreclosed. 
Did the defendant need any further notice of those facts? On the 
contrary, it insured witb a full knowledge of these facts, and it took 
plaintiff's money for so doing. It knew that within a few months 
the plaintiff's mortgage rights in the property would ripen into a 
perfect title, unless the property was redeemed from the foreclosure 
sale. It must have anticipated just such 2 state of facts. A notice 
of foreclosure was useless, because foreclosure had already taken 
place. There is no question of greater hazard, and none in fact ex- 
isted. What notice, then, would benefit the defendant, and what 
was the notice to be given? Was it a notice that a sheriff’s deed 
was given? The law implied that, if there was no redemption, and 
the defendant knew this. This change of interest was brought 
about by operation of law, and not by an act of the insured. The 
title ripened in the mortgagee, and it was this interest, for which 
he had paid his money to protect, as well as the interest which ex- 
isted prior to the expiration of the time for redemption. Cer- 
tainly, the plaintiff had as great, and we may say properly a greater, 
inducement to protect his property and attend to it with care after 
the vesting of the title in it than before. There is no claim made 
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that plaintiff did not correctly state its interest in the property. 
Defendant was in no manner misled, deceived, or its interest jeopar- 
dized by any act of the plaintiff. As a matter of fact, it knew the 
true condition of the property insured, and the plaintiffs rights 
therein, and it must have known, as a matter of law, that plaintiff 
would assert its rights in case of loss by fire. There were no facts 
which could spring into existence to endanger the defendant’s risk 
which it did not know when it issued its insurance policy. We 
hold, therefore, that there was no such change of interest or owner- 
ship in regard to the property or mortgage interest as to legally 
affect the plaintiffs right, and no other or further notice or acts 
were necessary to be done on behalf of the plaintiff than were done 
by it. See Bragg vs. Insurance Co., 25 N. H., 289; Bailey vs. In- 
surance Co., 13 Fed., 250. The order appealed from is affirmed. 


Mircuett, J. 

I concur in the result, but prefer to put it exclusively on the 
ground that, under the provisions of the policy, notice to defendant 
and notation on the policy of the change of ownership resulting 
from the foreclosure of plaintiff's mortgage were not necessary to 
preserve the insurance as to plaintiff's interest as mortgagee. The 
proviso that the mortgagee should notify the defendant of any 
change of ownership which should come to its knowledge evidently 
has reference only to changes resulting from the acts of the mort- 
gagor or owner of the equity of redemption. 

Collins and Canty, JJ., concur with Mitchell, J. 


COURT OF APPEALS OF COLORADO. 


TRAVELERS INS. CO. 
vs. 


LAMPKIN.* 


An accident policy recited that it insured “in consideration of warranties in 
application.” 

Held, That the warranties in the application were part of the contract, though 
not specifically set forth in the policy. 

Held, That the provision in the Colorado statute prohibiting discrimination 
or the making of any contract other than as plainly expressed in the pol 
icy, only applies to agreements regarding concessions or advantages, not 
to warranties like this. 





* Decision rendered, Oct. 22, 1894. 
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Where the application warranted the beneficiary to be the wife of the insured, 
whereas she was his mistress, it was a misrepresentation which forfeited 
the policy. 


Yeraman & Parsons and Frank E. Gove, for Appellant. 

Everett Bex and W. B. Morean, for Appellee. 

TxHomson, J. 

The complaint sets forth a policy of insurance issued by the 
Travelers Insurance Company to Joseph R. Lampkin on the 22d 
day of November, 1891. The policy, which is denominated an 
“ accident policy,” provides for the payment to Lampkin of a weekly 
sum for loss of time, not exceeding twenty-six consecutive weeks, 
resulting from bodily injuries accidentally received during the term 
of insurance; and contains, in addition, the following agreement:— 

Or, if death results from such injuries alone within ninety days, will pay 
$2,000 to Mrs. Lon Lampkin (wife), if surviving; in the event of her prior 
death, to the legal representatives or assigns of the insured. 

The complaint alleges that on the 8th day of December, 1891, 
Lampkin received un accidental bodily injury, which alone caused 
his death on the following day; avers the fulfillment by Lampkin of 
all the conditions of the policy, and the giving by plaintiff to the 
defendant of notice and proof of Lampkin’s death in accordance 
with the terms of the policy. The consideration, as expressed in 
the instrument, was, among other things, warranties in the applica- 
tion for the policy. One of the defenses interposed was that a 
written application for the policy was made by Lampkin to the de- 
fendant; that in this application he made certain statements as the 
basis for the policy, which he warranted to be true; that upon the 
faith of these statements the policy was issued and delivered to 
him; that among the statements was one that Lou Lampkin was his 
wife; that this latter statement was false, and known by Lampkin to 
be false at the time it was made; that Lou Lampkin was not his wife; 
that his lawful wife was Carrie Lampkin, whom he had abandoned, 
and that at the time of the application he was living in adultery 
with Lou Lampkin; that these facts were material to be known to 
the defendant, and material to the risk assumed in issuing the policy; 
and that, if they had been known to the defendant, the policy would 
not have been issued. A demurrer was sustained to this defense 
for insufficiency. The cause went to trial, which resulted in a verdict 
and judgment for the plaintiff, and from which the defendant has 
appealed. 

There is considerable controversy between counsel as to the effect 
of the recital in the policy that it was in consideration of warranties 
in the application; defendant’s counsel contending that this refer- 
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ence to the application imports it into the policy, and makes the 
two one contract. On the other side, however, it is argued that the 
words used in the policy with reference to the application are not 
sufficient to make it part of the policy, and that, therefore, the state- 
ments which it contains are not warranties. The following is the 
language of the policy referring to the application:— 

The Travelers Insuranee Company of Hartford, Conn., in consideration of 
warranties in application for this policy * * * does hereby insure Joseph R. 
Lampkin, ete. 

We think this language sufficient to make the warranties in 
the application a portion of the policy. One of the elements of a 
contract is its consideration. The expressed consideration was, 
among other things, certain warranties of the insured in the appli- 
cation made by him for the policy. The warranties are not set forth 
in the policy, but it specifies the application as containing them. 
To ascertain what they are involves an inspection of the application. 
The policy, as a contract, is incomplete without them, and the appli- 
cation, therefore, to the extent of the warranties which it contains, 
is necessarily a part of the instrument. 

But it is further contended that, pursuant to a provision of our 
statute regulating insurance companies doing business in this state, 
the warranty relied on is not available as a defense to the action, 
because it is not plainly expressed in the policy itself. The pro- 
vision referred to is contained in section 2232, Mills’ Ann. St. That 
section is as follows: “No life insurance company doing business 
in the state of Colorado shall make or permit any distinction or dis- 
crimination in favor of individuals, between insurants (the insured) 
of the same class and equal expectation of hfe, in the amount of 
payment of premiums or rates charged for policies of life or endow- 
ment insurance, or in the dividends or other benefits payable thereon, 
or in any other of the terms and conditions of the contracts it 
makes. Nor shall any company or any agent thereof, make any 
contract of insurance or agreement as to such contract other than 
as plainly expressed in the policy issued thereon: nor shall any such 
company or agent pay or allow, or offer to pay or allow, as induce- 
ment to insurance, any rebate of premiums payable on the policy, or 
any special favor or advantage in the dividends or other benefits to 
accrue thereof, or any valuable consideration or inducement what- 
ever not specified in the policy contract of insurance. The penalty 
for violating this section shall be a fine of $250; and the superin- 
tendent of insurance shall revoke the certificate of authority of any 
agent convicted of the violation of this act, and shall not grant the 
agent so convicted a license as agent for the term of three years 
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thereafter.” Construing the foregoing section as a whole, we do not 
think it was intended to apply to a case like this. It was the evi- 
dent purpose of the legislature to prohibit secret agreements of in- 
surance companies with certain of their patrons, whereby the latter 
would obtain some concessions or advantages over others of the 
same class and equal expectation of life, either in the cost of insur- 
ance or in the accruing benefits; and it is against the manifest 
unfairness of such discrimination that the statute was aimed. Such 
agreements must appear in the policy, but not warranties or state- 
ments of the insured which are conditions of the insurer’s liability. 
In some states, by statute, a copy of the application is required to 
be set forth in, indorsed on, or attached to the policy, otherwise the 
company cannot avail itself of false statements in the application as 
a defense; and in those states it has accordingly been held that to 
enable the company to rely upon such statements the statute must 
be complied with: Dunbar vs. Insurance Co., 72 Wis., 492; Cook vs. 
Assoviation, 74 Iowa, 746; Eastern R. Co. vs. Relief Fire Ins. Co., 98 
Mass., 420; Insurance Co. vs. Dunham, 117 Pa. St., 460. We have 
been cited by counsel to some of these cases as decisive of the ques- 
tion we are considering, but the statutes upon which the decisions 
are based in their language, requirements, and purposes differ so 
widely from our own that they are of no value as authorities here. 
But if we grant that the effect of the statute is as counsel contend, 
we do not see how the plaintiff is to profit by the concession. The 
very utmost that can be claimed for the language employed is that 
it invalidates any contract of any kind between the company and 
the insured which is not plainly expressed in the policy. This con- 
struction would exclude the statements in the application from the 
policy. They would constitute no part of the contract of insurance. 
No matter what their language, they could not be warranties, because 
a warranty in insurance is necessarily a part of the policy. 
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SUPREME COURT OF WISCONSIN. 


LORD 
v8. 
AMERICAN MUTUAL ACCIDENT ASS’N.* 


Parol evidence is admissible to show that the insured under an accident 
policy who was unable to read or write was ignorant of the contents of a 
contract which he had signed with his mark, in which he agreed to ac- 
cept a limited number of weekly payments in settlement of his claim for 
an accident, and which contract was embodied in his proofs of loss. 


Three fingers and a part of a fourth were torn off, the hand was cut, and the 
joint of the thumb destroyed by the accident. 


Held, That the question was for the jury whether this was the loss of one 
hand, causing immediate, continuous, and total disability of the same 
within the policy. 


Statement of facts by Cassopay, J. 
It appears from the record, in effect: That April 25, 1891, the de- 
fendant, in consideration of the membership fee and the warranties 


and agreements contained in his application for membership, ac- 
cepted the plaintiff (being a common laborer under classification E), 


and insured him against injuries through external, violent, and acci- 
dental means for two years, subject to its by-laws, in a manner and 
upon conditions, among others, the following, to wit:— 


(1) In the sum of $7.50 per week against loss of time caused by such means, 
not exceeding 26 consecutive weeks from any one injury, for other than inju- 
ries resulting in the loss of one or both hands, feet, or eyes, causing immediate, 
continuous, and total disability; (2) or, if such injuries shall cause the loss 
of one foot or one hand, within 90 days will pay such member $585. The con- 
ditions upon which this certificate is issued and accepted by the assured are, 
among other things, (3) that notice in writing of any claim made shall be 
given the secretary of the association at Oshkosh, with full particulars of the 
accident and injury, verified by such member, if alive, immediately after the 
accident occurs ; and unless positive proof of injury and duration of disability, 
and that the same resulted from bodily injuries covered by this insurance, 
shall be furnished to the association within six months of the date of the ac- 
cident, then all claims thereon shall be forfeited. 


That July 18, 1891, the plaintiff’s left hand was badly injured, 
and he claimed that the use thereof was totally lost and destroyed. 
Thereupon the plaintiff notified the defendant, and September 17, 
1891, the defendant paid the plaintiff, on account of said injury, 
$50. That January 18, 1892, the plaintiff made an affidavit, which 
was thereupon presented to the defendant, to the effect that at the 
time he was injured he was feeding a split grinder; that his left 


* Decision rendered, Dec. 11, 1894. 
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hand got caught in the machine; that three fingers and part of the 
other were torn off, and his hand cut, and the joint of the thumb 
destroyed; that he thereby sustained immediate, continuous, and 
total loss of time for the prosecution of every and any kind of busi- 
ness pertaining to his occupation during the space of 26 weeks, 
being from July 18, 1891, to January 16, 1892, for which he claimed 
indemnity, which, when paid, should be in full discharge of all 
claims which he then had or thereafter might have on account of 
the personal injury aforesaid; that the money value of his time was 
$7.50 per week. That thereupon the defendant paid the plaintiff 
$145, which he received January 20, 1892, making $195, in all, so 
paid. That May 20, 1892, the plaintiff commenced this action to 
recover the $585 for such total loss of hand, less the amount so paid. 
That the complaint was in the usual form, and contained the usual 
allegations. That the defendant answered by way of admissions 
and denials, and alleged that the plaintiff's claim was fully settled 
by such payments, January 18, 1892. 

At the close of the trial the jury returned a special verdict, to the 
effect (1) that the plaintiff was duly insured against accidents, as 
alleged in his complaint, by the defendant; (2) that the plaintiff did 
sustain injuries at the time alleged in his complaint, for which the 
defendant would be liable under the policy issued to him; (3) that 
said injury did cause the loss of the plaintiff's left hand; (4) that the 
loss of such hand was entire; (5) that the defendant did receive the 
proofs of loss of hand, or waived such proofs of loss; (6) that the 
plaintiff received from the defendant for said injuries the sum of 
$195; (7) that the defendant paid out said sum, relying upon the 
plaintiff's written statement, for weekly claims; (8) that the plaintiff 
did not accept said sum in full satisfaction of his claim; (9) that the 
plaintiff did not execute defendant’s Exhibit 4 with a full knowledge 
of its contents; (10) that there was a gross error made by the plain- 
tiff in executing said Exhibit 4, or in the alleged settlement; (11) 
that the plaintiff was insured for the loss of his left hand for the 
amount of $585,—and the court thereupon ordered judgment on 
said special verdict for $390, damages and costs. From that judg- 
ment the defendant brings this appeal. 


M. C. Purtxies, for Appellant. 
W. H. Srarrorp, for Respondent. 


Cassopay, J. (after stating the facts). 
After the plaintiff had notified the defendant of his injury, and in 
September, 1891, the defendant’s soliciting agent called upon the 
plaintiff, and the plaintiff asked him to get him some money. Such 
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agent thereupon reported such request, together with the facts in 
regard to the plaintiffs condition, and that he was in serious need 
of money, to the defendant, and thereupon the defendant sent to 
the plaintiff the $50 mentioned. The affidavit or proofs of loss 
made by the plaintiff January 18, 1892, and mentioned in the fore- 
going statement, constitute what is called the “ defendant’s Exhibit 
4” in the ninth and tenth findings of the jury. It is there found 
by the jury, in effect, that the plaintiff executed the same without 
a knowledge of its contents, and that in doing so, or in the alleged 
settlement, he made a gross error. Such proof of loss consisted of 
a blank furnished by the cefendant, and filled out by one of the 
plaintiff's employers, and the plaintiff signed the same by his mark. 
There is testimony to the effect that the plaintiff could neither read 
nor write the English language; that he signed such proofs of loss 
without knowing that they contained a statement to the effect that 
the payment of $7.50 a week for 26 weeks should be a full discharge 
of all claim ov account of such injury; and that upon receiving the 
$145 he expressly refused to sign a receipt in full. The admission of 
such parol testimony is assigned as error; but such admission, under 
such circumstances, has repeatedly been sanctioned by adjudica- 
tions of this court: Schultz vs. Railway Co., 44 Wis., 638; Bussian 
vs. Railway Co., 56 Wis., 326; Leslie vs. Keepers, 68 Wis., 123; 
Lusted vs. Railway Co., 71 Wis., 391; Sheanon vs. Insurance Co., 83 
Wis., 507; Whitmore vs. Hay, 85 Wis., 251. These cases hold, in 
effect, that one who signs a discharge or acquittance without know- 
ing the contents, or intending to sign such an instrument, is not 
bound by it. Here, such discharge or acquittance was not properly 
any part of the proofs of injury and loss, but an attempt to limit the 
amount of the claim and bar any further recovery. Had the ques- 
tion of such discharge been squarely presented to the plaintiff, it 
may be inferred from the testimony that he would have refused 
to sign it, as he did the receipt in full a day or so afterwards. 

But the more serious question is whether the tearing off of three 
fingers wholly, and a part of the other, and cutting the hand, and 
destroying the joint of the thumb, as mentioned in the proofs, was 
the loss of one hand, “ causing immediate, continuous, and total dis- 
ability” of the same, within the meaning of the contract of insur- 
ance. After careful consideration, we are constrained to hold that 
it was a question of fact forthe jury; and the jury have found that 
such loss of the hand was entire. On the part of the defendant, it 
is contended that there is no such thing as the loss of the hand un- 
less the injury is such as to require the amputation of the hand 
above the wrist. That would be too much of a refinement upon 
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language for practical purposes. The hand was for use; and if it 
was injured so as to become useless as a hand, then the defendant 
became liable for its loss under the contract. This was held, in 
principle, in Sheanon vs. Insurance Co., 77 Wis., 618; id., 83 Wis., 
510. The charge appears to be full and fair throughout. In fact, 
there are no specific exceptions calling for a review of any particular 
portion of it: Luedtke vs. Jeffrey (decided herewith). 
The judgment of the circuit court is affirmed. 


COURT OF APPEALS OF COLORADO. 


— 


NEWCOMB 
v8. 
PROVIDENT FUND SOCIETY or New York Ciry.* 


The policy provided that the company should not be bound until payment of 
membership fee and first assessment, nor until countersigned by the agent. 
The insured, stated in the application that the company should not be 
responsible until receipt of premium at home office. The premium was 
paid to a solicitor employed by the agent, but not employed by the com- 
pany. The premium was not received by the agent nor the policy coun- 
tersigned for delivery until after the death of insured. 


Held, That the company was not liable. 


The agent forwarded the policy to the solicitor in ignorance of the death, and 
it was delivered by him to the administrator of insured. 


Held, That this did not affect the case. 


Witson & McCiosxey and J. L. Russeru, for Appellant. 
Arruur M. Sanpers and Mitter & Resse, for Appellee. 
BissEtx, P. J. 

Newcomb, as the administrator of the decedent, Nail, brought this 
action against the Provident Trust Society to recover $3,000 on a 
policy alleged to have been issued by the company during Nail’s 
lifetime. The company was apparently a mutual one, and, in its 
organization, provided for the collection of fees and assessments, 
both prior to the issuance of the policy and during its life. Nail 
died before the policy was actually issued. This is an important 
consideration, and necessitates an examination of all the matters 
preceding the delivery of the policy. The application was originally 
taken by one Jackson, who lived at Durango, and solicited insurance 
for the defendant company through an arrangement with Aldrich, 
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the company’s agent in Denver. Jackson was not the company’s 
representative, and only had power to solicit the insurance, and re- 
mit the premiums to the state agent, through whom communication 
was had with the main office, in New York. The application was 
signed in June, 1891, when Jackson received from Nail eight dollars 
and a half on account of his membership fee and the first quarterly 
premium charged for that amount of insurance on that class of risk. 
Some question possibly might be made concerning the receipt of 
the money, but for the fact that the application itself provided that 
the company should not be liable for any injury or death happening 
prior to the receipt and acceptance of the application and member- 
ship fee by the secretary in New York, and that the society should 
not be responsible for assessments paid to anybody except certain 
specified officers, or to an agent delivering a receipt signed by the 
president of the company. It was established that Jackson was 
unauthorized to act in the company’s behalf with respect to the re- 
ceipt of assessments. Nail, the insured, was charged with the 
knowledge of this condition, because it was contained in his applica- 
tion, and he must be assumed to know that he had acquired no claim 
against the company by reason of the payment of the money to 
Jackson. He received no receipt signed by the president. It was 
in testimony that the application was forwarded to the agent in 
Denver, with the amount of the quarterly fee. It is not clear that 
this money was forwarded by Jackson to Aldrich, the state agent in 
Denver, with the original application. He states it to be a fact, 
according to his best recellection, but there are circumstances which 
cast some doubt upon his memory. It is in evidence that some 
days after the application had been forwarded to Denver the letter 
was returned to Jackson, undelivered, who testified that thereupon 
he returned it, with the money, either to the Denver agent or to the 
home office, in New York. His recollection is apparently at fault. 
It is tolerably evident, from the testimony, that the application 
went from Denver to New York, was acted upon by the officers 
there, and returned, according to one of its conditions, to the agent 
in Denver, to be countersigned and delivered to the insured upon 
the payment of the premium. It is certain that the policy took this 
course, and that the money did not accompany the application to 
the home office. When the policy was signed by the officers, it was 
sent to the agent, to be delivered upon the receipt of the premium. 
It was not countersigned until the 21st day of August, 1891, at which 
time the first premium was received by the agent. On that date 
the agent forwarded it to the solicitor, Jackson, to be delivered. 
At this time, Nail was dead. He was killed on the 18th of August. 
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On these facts the court instructed the jury to find for ‘the defend- 
ant, and entered judgment on the verdict, and therefrom the 
administrator appeals. 

This statement very clearly demonstrates the correctness of the 
judgment. The existence of a contract entered into between the 
parties, and binding upon the insurer, must evidently be established, 
to entitle the administrator to recover upon his policy. It was en- 
tirely competent for the company to stipulate that they should not 
be bound except upon compliance by the insured with whatever 
conditions precedent they might see fit to attach to their contract. 
The company could stipulate that they should not be bound by the 
policy prior to the time that the applicant for insurance should pay 
his membership fee, and the first assessment or premium which 
they might charge for that class of insurance. The policy contained 
this condition, and the evidence demonstrates that the applicant 
had not complied with that condition at the time of his death. The 
stipulation that the policy should be countersigned by the agent of 
the company prior to the time of its becoming a valid and binding 
obligation was one which the company clearly had the legal right 
to make, and is in no sense oppressive or unconscionable; and the 
completion of the contract with the signature of the agent, during 
the lifetime of the insured, was essential to the existence of an obli- 
gation which could be enforced against the company: Giddings vs. 
Insurance Co., 102 U.S.,108. The insured stated in his applica- 
tion that the company should in no wise be responsible for accidents 
or injuries which might accrue prior to the receipt of the premium 
by the company in New York, unless possibly the company would 
be responsible in case the assessment was paid to one issuing a 
receipt signed by its president. There is no question concerning 
the extent and the character of the exception, nor are we called 
upon to interpret it or determine its scope, since Nail was given no 
receipt thus signed. He was then, by the terms of his application, 
entitled to no insurance from the company until after the payment 
of the premium. It is very plain that neither the company nor its 
agent received the premium or membership fee before Nail was 
killed. Under these circumstances, it cannot be said that a valid 
contract had been entered into between the parties, which obligated 
the company to respond in the suit after Nail’s death. 

No importance whatever can be attached to the fact of the de- 
livery of the policy to the administrator subsequent to Nail’s 
decease. Jt was done wholly without the knowledge of the com- 
pany or its authorized agent, and seems to have been an attempt on 
the part of the local solicitor at Durango -to make the company 
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. responsible for the misadventure which had attended the remittance 
of the money at the time of the original application. The agent in 
Denver, however, at the time he countersigned the policy, had no 
knowledge of Nail’s death, nor had he received any at the time he 
sent the policy to Jackson for delivery. Under these circumstances 
the delivery of the policy to the administrator could not be opera- 
tive to bind the company, and make that a valid obligation which, 
at the time the policy was countersigned and the money received, 
‘was invalid by the very terms of the application which Nail himself 
had made in his lifetime, 

Some other errors are suggested by the appellant, but it is needless 
to consider them, since, on the whole case, it is clear that the 
appellant was not entitled to recover in the suit. 

The judgment of the court below was right, and it will accord- 
ingly be affirmed. Affirmed. 


SUPREME COURT OF NEBRASKA. 


PHENIX INS. CO., oF BROOKLYN, 
vs. 
COVEY.* 


Where no prejudice has resulted from the ruling of the trial court upon a mo- 
tion for a more specific statement, such ruling will afford no ground of 
complaint on error. 


Where an insurance agent, with authority to receive premiums and issue pol- 
icies, exercises snch authority with knowledge of the existence of concur- 
rent insurance on the premises, the company is estopped, after a loss, to 
insist that the policy is void because consent to such concurrent insurance 
was not given in writing. 


J. Fawcert and F. M. Srorpevant, for Plaintiff in Error. 
Ricxerts & Wusson, fur Defendant in Error. 
Ryan, C. 

On the 29th of January, 1890, Sarah J. Suddith and her husband 
made to Otto Covey a mortgage to secure payment of eight promis- 
sory notes for the aggregate amount of $1,685. On the 10th of 
February following, the Phenix Insurance Company, of Brooklyn, 
N. Y., issued its policy of insurance upon the mortgaged property 
to its owner, Sarah J. Suddith, containing a provision that “loss, if 
any, payable to Otto Covey, mortgagee, as his interest may appear.” 


* Decision rendered, Sept. 18, 1894. Syllabus by the Court. 
VOL. XXIV.—20. 
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The building insured was wholly destroyed by fire February 18, 
1890. The premium was not paid till after the fire, when, with full 
knowledge of the fact of loss, this premium was accepted by Palmer 
& Hendee, who, as local agents of the insurance company, had au- 
thority to fill out and issue policies on behalf of said insurance com- 
pany, and receive payment of premiums thereon. At the time of 
the issue of the policy in question, it was agreed between the agent 
of Mrs. Suddith and the aforesaid local agents of the insurance 
company that payment of the premium might be made at some sub- 
sequent time. After the loss the mortgagee brought an action in 
the District Court of Lancaster County, and, upon a trial had, a ver- 
dict was returned in his favor against the insurance company, which, 
as plaintiff in error, presents for our consideration several objections 
to the judgment, and proceedings leading up to it. 

It is first insisted that there was error in allowing a reply to be 
filed during the trial, in which a waiver of a restriction in the policy 
as to concurrent insurance was for the first time pleaded. In the 
answer it was alleged that there was contained in the policy a pro- 
vision that, concurrent with the plaintiff in error’s policy of insur- 
ance, but $1,000 concurrent insurance could be had without the ex- 
press consent of the company in writing, and that no consent had 
been obtained; nevertheless, the owner of the property had caused 
to be issued to her policies of concurrent insurance to the amount 
of $1,500, and that, by the express terms of the policy herein sued 
on, said policy was thereby rendered absolutely void. It was in 
avoidance of these averments that there was a reply pleading a 
waiver of this condition by the plaintiff in error. It is quite proba- 
ble that under many circumstances the motion to make this reply 
more definite and certain, so as to disclose by what officer or agent 
this waiver was consented to, should have been sustained, because 
otherwise the insurance company might be at a great disadvantage 
in making its defense to this new affirmative matter. In the case 
under consideration, however, the waiver was claimed in evidence 
' to have taken place through Palmer & Hendee, agents of the plain- 
tiffin error. Both of these gentlemen were present at the trial, and 
testified on this question, so that it is apparent that no prejudice 
resulted to the plaintiff in error by the ruling complained of on its 
motion. No condition is shown to have existed when this ruling 
was made which indicates that the discretion of the trial court was 
abused, in allowing the reply to be filed when it was. There was 
evidence sufficient to sustain the contention that Messrs. Palmer & 
Hendee issued the policy sued on with full knowledge that concur- 
rent insurance to the amount of $500 in excess of the limitation of 
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$1,000 had been or was being effected by the assured. It may be 
true that these agents had no authority to waive the limitation at 
all. Certainly, they could contract for a waiver, if thereto empowered, 
only in the manner fixed by the policy, that is, in writing. We do 
not understand, however, that the defendant in error relies upon a 
simple contract of waiver. The evidence shows that the premium 
was received by Palmer & Hendee several days subsequent to the 
issue of the policy,—indeed, after a fire had destroyed the property 
insured,—with full knowledge of the excess in amount of the then 
existing concurrent insurance. While they were local agents, it is 
not shown by the evidence in what respect their powers were special 
or limited. It is quite clear, however, that in the first instance they 
had full power to fix the figures in excess of which no concurrent 
insurance would be valid by the terms of the policy. From the fact 
of being local agents, having necessarily » knowledge of the value 
of the property insured, this limitation was properly intrusted to 
them to be fixed. If the proposed concurrent insurance was more 
than the value of the insured property justified, the local agents of 
necessity must be relied upon to refuse to issue a policy. In this 
instance, with full knowledge (as the jury must have found) that the 
concurrent insurance was in excess of the limitation fixed by them, 
these agents accepted the premium upon the policy issued on behalf 
of the plaintiff in error, and there has never been an offer to return 
the said premium, or any part of it. The company was bound, not 
because its agents had contracted that it should thus be bound, but 
because the company is estopped to insist upon conditions incon- 
sistent with those by virtue of which it received and has retained 
the premium on the policy sued on: Hughes vs. Insurance Co, 
(Neb.); Insurance Co. vs. Dungan (37 Neb., 468), and authorities 
therein cited. See, also, Insurance Co. vs. Malevinsky (Tex. Civ. App.) 

The allowance of attorneys’ fees is, in argument, criticised be- 
cause the allowance was in favor of Messrs. Lamb, Ricketts & Wil- 
son, by name. These fees were, however, taxed as costs; and it 
would seem that whether taxed as attorneys’ fees, by that general 
designation, or by specially naming the attorneys of record, the 
power in the court would equally exist, and with equal regularity 
should be held to have been exercised. As the insured property 
was wholly destroyed, there was no requirement or room for arbi- 
tration, or other ascertainment of the amount of the loss, otherwise 
than as fixed by the statute: Insurance Co. vs. Eddy, 36 Neb., 461. 
Shortly after the loss the adjuster for plaintiff in error visited the 
place where the fire occurred. It was shown that this adjuster was: 
a general agent of the plaintiff in error, and that he repeatedly 
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inquired into all the facts attending the loss complained of, and talked 
with both the mortgagor and mortgagee upon that subject. This ad- 
juster is shown to have denied that the plaintiff in error was liable 
to Otto Covey, and to have stated to Mr. Covey’s attorney that 
nothing would be paid to him on account of this loss. The effect of 
this, if found as a fact, was fairly submitted to the jury. 

The judgment of the district court is affirmed. 


SUPREME COURT OF NEBRASKA. 


BURMOOD 
v8. 


FARMERS’ UNION INS. CO.* 


In asuit by a mutual insurance company organized under the laws of this 
state against one of its members for assessments levied against him to 
pay losses of the insurance company, the fact that the auditor of the state 
had refused the insurance company a certificate of authority to continue 
doing business in the state is not a defense, as the refusal of the auditor 
— only a prohibition upon the insurance company from taking new 
risks. 

Neither is it a defense to such action that the directors of the mutual com- 
pany had made a contract with another insurance company whereby it 
was agreed that the mutual company should use its influence with its 
members to induce them to insure their property in another insurance 
company, and agreed to surrender to its members who should do so their 
insurance and membership contracts. 

Whether the directors of a mutual insurance company had any authority to 
make such contract not desided. 

A membership and insurance contract between a mutual insurance company 
and one of its members provided that the insurance contract might be 
canceled at the request of a member by his paying all assessments against 
him to date of such request, together with cancellation fee of two dol- 
lars, and surrendering to the insurance company the membership insur- 
ance contract. A member surrendered his insurance contract, and paid 
the cancellation fee, but neglected to pay an assessment due from him at 
the date of surrender of his insurance contract. Held, The insurance and 
membership contract remained in force. 


W. H. Tuompson, for Plaintiff in Error. 
J. H. Ranpatt, for Defendant in Error. 
Ragan, C. 
The Farmers’ Union Insurance Company, hereinafter called the 
“Insurance Company,” was a mutual insurance company organized 
under chapter 43, Comp. St., 1893. Peter Burmood became a mem- 
ber of said insurance company, and on his application therefor the 


* Decision rendered, Nov. 8, 1894. Syllabus by the Court. 
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insurance company issued to him a contract of insurance, in and by 
which it agreed to insure his property in the sum of $2,250 against 
loss or damage by fire, lightning, etc. , for a term of five years from the 
3d day of January, 1889. In consideration of this contract of in- 
surance Burmood agreed to pay to the insurance company the sum 
of $67.60, in 20 assessments, not more than four of such assessments to 
be payable in any one year, nor a greater amount than 25 per cent 
of the above-named premium to be assessed in any one year. The 
contract of insurance also provided that it might be canceled at the 
request of Burmood by his paying all assessments up to the date of 
such request, together with $2 as a cancellation fee, and surrender- 
ing the insurance policy or certificate of membership. The insur- 
ance company brought this suit to the District Court of Hall County 
against Burmood to recover the balance of the premium promised 
by him to be paid in consideration of his membership in the com- 
pany and of the contract of insurance issued by the insurance com- 
pany indemnifying him against loss or damage to his property. The 
insurance company had a verdict and judgment, ard Burmood 
brings the case here on error. All the errors assigned and relied 
upon here for a reversal of judgment may be considered under 
three heads. 

1. It appears that in February, 1892, the auditor of state refused 
the insurance company a certificate of authority for continuing the 
business of insurance in the state of Nebraska. The refusal of the 
auditor to permit the insurance company to do business in the state 
of Nebraska subsequent to the lst of January, 1892, while it pro- 
hibited the insurance company from taking new risks, was not a 
prohibition on the insurance company’s collecting assessments and 
premiums from its members for the purpose of paying losses that 
had or might thereafter occur on business already done, and con- 
sequently ,the action of the auditor of state is not a defense to 
Burmood in tbis action. 

2. About the time that the auditor of the state refused the insur- 
ance company a certificate for taking risks and doing business in 
the state of Nebraska, the directors of the insurance company en- 
tered into an agreement with the Continental Insurance Company. 
By the terms of this agreement it is agreed to give the Continental 
Insurance Company a list of the agents in the employ of the mutual 
company in Nebraska, with their post-office addresses, and it agreed 
to use its influence in order to have its members insure their prop- 
erty in the Continental Insurance Company, that company agreeing 
to carry the insurance at 3 per cent, and, in case any member of the 
insurance company should avail himself of the privilege of insuring 
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his property with the Continental Insurance Company, then such 
member’s premium and his contracts held by the insurance com- 
pany were to besurrendered to him. We are notcalled upon in this 
case to decide whether the insurance company or its board of direc- 
tors had any authority to enter into this contract with the Conti- 
nental Insurance Company. Burmood did not avail himself of the 
opportunity of insuring his property in the Continental Insurance 
Company and then taking up his contract with the insurance com- 
pany of which he was a member. Notwithstanding the contract 
made with the Continental Insurance Company, the Farmers’ Union 
Insurance Company continued to exist. Its contracts with its mem- 
bers and the agreements of the members with the company and 
with each other remained wholly unaffected by this agreement; and 
the making or the existence of the contract between the insurance 
company and the Continental Company cannot be pleaded by Bur- 
mood as a defense to this action. 

3. On the 9th day of July, 1892, Burmood surrendered his policy 
to the insurance company, and paid to it a cancellation fee of $2, 
and he now insists that on that date he ceased to be a member of 
the company; that the contract between him and the company was 
then and there rescinded, and that therefore he is not liable in this 
action. But this defense must also fall. Under the contract be- 
tween the insurance company and Burmood, if Burmood wished to 
cancel such contract, and be relieved from any liability thereon, it 
was not only necessary for him to surrender the policy to the com- 
pany and pay the insurance company a cancellation fee of $2, but 
he was also required by the policy to pay all assessments made 
against him up to date. At the time Burmood surrendered his 
policy to the insurance company there were assessments due against 
him and unpaid for $6.60, which assessments he has never paid. The 
contract of insurance, then, has never been canceled; and if a loss 
had occurred to the property of Burmood at any time prior to the 
date of the rendition of the judgment herein—January 5, 1894—the 
company would, so far as the existence or nonexistence of the con- 
tract is concerned, have been liable for such loss. This contract is 
a mutual one, not one that can be rescinded at the whim of either 
party thereto, but can only be rescinded or canceled in the manner 
provided by its terms. Mr. Burmood having failed to pay the as- 
sessments due against him at the time he surrendered his policy 
and paid tke cancellation fee, the policy was not canceled. There is 
no error in the record, and the judgment of the district court is 
affirmed. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


SECOND CIRCUIT. 


MARK Et AL. 
v8, 


HOME INS. CO.* 


A marine policy covering a vessel while in the waters of New York and others 
as far South as Norfolk, had a rider attached covering while in Charleston 
harbor, but excluding the risk of voyages between Norfolk and Charleston. 


Held, That a loss occurring on a voyage between Charleston and Norfolk was 
not covered, even though it occurred in waters common to the voyage 
between New York and Norfolk. 


Rosert D, Benepicr, for Appellants. 
Samvuge Pars, for Appellee. 
Before Wallace, Lacombe, and Shipman, Circuit Judges. 


Lacomsg, C. J. 

The libelants seek to recover under a policy of insurance, issued 
by respondent, for the loss of their tug D. L. Flanagan, destroyed 
by fire about 3:30 a.m., June 15, 1890. It is in dispute upon the 
testimony whether the Flanagan took fire while still within the 
waters of Chesapeake Bay, or after she had passed Cape Henry, on 
her way out to sea. It is conceded, however, that the catastrophe 
happened after she had sailed from Norfolk, Va., on a voyage to 
Charleston, 8. C. The policy of insurance is dated January 7, 1890, 
and is for one year from January 3, noon, 1890, to January 3, noon, 
1891. It covers the D. L. Flanagan, her engines, boilers, tackle, 
stores, etc. 

To be used mainly for general towing purposes, privileged to use and navi- 
gate the port, bays and harbor of New York, East River, and North or Hudson 
rivers, waters of New Jersey, Long Island Sound and shores, and as far as 
New Bedford, and all inland waters as far south as Norfolk, Va., and all 
waters adjacent, connecting or tributary to any of the above waters, and tow 
vessels to and from sea, and search for vessels at sea, according to the custom 
of the port of New York. 

If it be assumed that the fire broke out while the Flanagan was 
still on the waters of the Chesapeake, before she had passed Cape 
Henry, and while navigating under the above privilege, the loss 
would be covered by the policy. The main question in the case, 
however, is whether, under the terms of a subsequent rider annexed 
to the policy, she was covered while on a voyage from Norfolk to 


* Decision rendered, Dec. 3, 1894. 
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Charleston by sea, although part of the voyage lay through waters. 
which she was privileged by the original policy to use and navigate. 
Some time in June, George Mark, one of the owners, wishing to use 
the tug in Charleston harbor, called on the agents of the insurance 
company, and asked for an extension of the policy, stating that the 
“vessel was going to Charleston to work at Charleston, in Charleston 
harbor.” He was by them informed that it would cost more money. 
Some further discussion ensued, as libelant testifies, touching the 
increase of risk involved in such extension of the policy, libelant 
insisting that, in his opinion, it was not as risky working in Charles- 
ton harbor as running around Chesapeake and Delaware Bays, and 
adding that, if the extension would cost more money, he would cancel 
the policies. Toan inquiry by one of respondent’s agents as to which 
way the Flanagan was going, libelant said he would take those 
chances himself. The result of the interview was the leaving of the 
policy with the agents, to see if “they could fix it up and get up a 
paper.” Thereafter, on June 12, 1890, a rider was duly executed 
and affixed to the policy, whereupon the Flanagan set out from 
Norfolk on her voyage to Charleston. This rider is as follows:— 
New York, June 12, 1890. 

Permission is given tug D. L. Flanagan to use port and harbor of Charles- 
ton, and to go as far as the Jetties at Charleston, but not to cover on trips. 
either way between Norfolk and Charleston. 

The libelant contends that this rider shall be interpreted so as 
merely to add to the privileges already accorded under the policy 
the additional privileges of using the port and harbor of Charleston 
as far as the Jetties. Manifestly, it would do this if it stopped with 
the words “ Jetties at Charleston.” The insurers have gone further, 
however, and added the clause “but not to cover on trips either way 
between Norfolk and Charleston.” Increasing the risk, as they un- 
derstood they did, by the rider, without additional compensation, 
it is natural to find that they have coupled the extension with some 
condition reducing their consequent new risk as far as may be; and 
certainly they had the right so to do. The natural meaning of the 
words employed is that, if the assured decide to send his tug to 
Charleston, the insurers will not assume the risk of the trip from 
Norfolk to Charleston, although they agree to insure the Flanagan 
thereafter when using the port and harbor of Charleston. There 
is but little force in the argument that the phrasing of the rider 
is not grammatically accurate. Business documents of this char- 
acter are often expressed with more terseness than the rules of 
grammar permit. Undoubtedly, the subject of the verb “to cover” 
in the sentence under consideration is something different from the 
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subject of the verbs “to use” (the port, etc.) and “to go” (as far as 
the Jetties); but it seems plain that such unexpressed subject is 
“the insurers.” Both instruments are to be construed together. 
When thus read, they contain a promise by the insurers that they 
will cover loss when using and navigating the ports and waters 
enumerated in the original policy, and, when using the port and 
harbor of Charleston, as far as the Jetties, but will not cover loss 
on trips either way between Norfolk and Charleston. The district 
judge, in his opinion, points out a sufficient reason for thus except- 
ing a trip between the two places named, although part of that trip 
might lie through waters otherwise covered :— 

The conditions involved in the preparation and the equipment of the tug 
for the prosecution of a trip between Norfolk and Charleston would neces- 
sarily be quite different from her equipment for river or harbor or inland busi- 
ness. The liability of the tug to accidents while prosecuting such a trip 
might be greater, not merely when on the high seas, but at all stages of the 
voyage. 

We concur with the district judge in the conclusion that the 
exception expressed in the rider is clear and unambiguous; and, 
as the loss happened on the excepted trip, the libel was properly 
dismissed. Decree of district court affirmed, with costs. 


SUPREME COURT OF MINNESOTA. 


GIBB ET AL. 
vs. 
FIRE INS. CO. OF THE COUNTY OF PHILADELPHIA.* 


A fire insurance policy provided that it should be void if any change took 
place in the interest of the insured, whether by voluntary act of the in- 
sured or otherwise. Held, an executory agreement to convey the insured 
premises, under which the vendee took possession, and paid a part of the 
purchase price, is a breach of this condition, and rendered the policy void. 


“‘Interest” and ‘‘title” distinguished. The word ‘‘ interest” is broader than 
the word ‘‘ title,” and includes both legal and equitable rights. 


Kircuet, Conen & Suaw, for Appellant. 
Frep W. Reep, for Respondents. 
Canty, J. 
On February 29, 1892, the plaintiff Gibb was the owner in fee 
simple of the premises in question, subject to a mortgage of $1,200, 
held by the plaintiff Hilles. On that day defendant issued a policy 
of insurance insuring Gibb to the amount of $2,000, for three years 
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from and after that day, against loss by fire to the buildings on the 
premises, loss, if any, payable to Hilles as her interest may appear; 
but providing that if, in case of loss, the insurer is not liable to the 
mortgagor or owner, it shall be subrogated to the rights of the 
mortgagee under her mortgage, and, upon paying the full amount 
due on the mortgage, shall receive an assignment of it. This mort- 
gage clause also provided that the policy should not be invalidated 
as to the mortgagee by any act of the owner, or by any change in 
the title or ownership of the premises. On February 26, 1893, 
there was a loss by fire amounting to $1,462.62. The plaintiffs 
brought this action to recover this loss. The case was tried by the 
court without a jury, and judgment was ordered in favor of Hilles 
for $1,200, the amount of her mortgage, and in favor of Gibb for 
the balance of said amount of the loss. From the judgment entered 
thereon, defendant appeals. 

The appellant concedes that the plaintiff Hilles is entitled to re- 
cover, but contends that a breach occurred, prior to the fire, which 
avoided the policy as to Gibb; that he is not entitled to recover; and 
that defendant is entitled, on payment to Hilles of the amount of 
her mortgage, to be subrogated to her rights under the mortgage. 
The policy contains the following provisions:— 

This entire policy, unless otherwise provided by agreement indorsed hereon 
or added hereto, shall be void * * * if any change other than by the 
death of an insured take place in the interest, title, or possession of the sub- 
ject of insurance (except change of occupants without increase of hazard), 
whether by legal process or judgment, or by voluntary act of the insured, or 
otherwise. 

It is found by the court: That on March 23, 1892, plaintiff made 
a contract in writing with one Maggie J. Kelly whereby he sold and 
agreed to convey to her the premises, consisting of five lots, by deed 
of warranty, on prompt and full performance by her of the agree- 
ment, and she agreed to pay therefor the sum of $2,500,—$300 cash, 
and $1,000 in installments of $50 every 60 days thereafter until paid, 
the balance to be paid by her in assuming said mortgage,—she to 
have possession of the premises until default in payment; and in 
case of such default she agreed to surrender possession on demand, 
and that the agreement should be void at the option of the vendor. 
That at and from the time of making the policy of insurance, until 
the time of making the contract of sale, the buildings had been unoc- 
cupied, and that, on the making of said contract of sale, said Kelly 
entered into the possession of the buildings and premises, and oc- 
cupied the same until the time of the fire, and made all her pay- 
ments during that time, and was not in default in any manner upon 
said contract. 
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It is contended by appellant that, by the transactions with Kelly, 
there took place a change in the interest, title, and possession of 
Gibb, and the condition against any such change was broken, and 
the policy avoided as to him. It seems to us that there was a breach 
in the condition against any change of interest. It is not claimed 
by respondents that there was any waiver of this condition, and the 
authorities cited by counsel are nearly all cases where the breach 
claimed was not of a condition against a change of interest, but a 
change of title. It is held by the great weight of authority that, 
where the condition is against any change in the title, there is no 
breach unless there is a change in the legal title,—that, as long as 
the insured retains the legal title and an insurable interest in the 
premises, the policy is not avoided by a transfer of the equitable 
title or of equitable interests; but we cannot apply this doctrine to 
a condition against any change of interest. The terms are not 
synonymous, as contended by counsel. The word “interest” is 
broader than the word “title,” and includes both legal and equitable 
rights. It is not necessary to consider the question of the change 
of possession, except so far as it has an influence on the change of 
interest by strengthening and fortifying the interest acquired by 
Kelly. This disposes of the case, The plaintiff Hilles is entitled 
to judgment for the sum awarded her, but upon payment of the 
same the defendant is entitled to be subrogated to her rights under 
her mortgage, and the defendant ‘is entitled to judgment against the 
plaintiff Gibb that he take nothing by this action. The judgment 
appealed from should be reversed, with directions to enter judgment 
in conformity with this opinion. So ordered. 

Gilfillan, C. J., absent on account of sickness, took no part. 





Supreme Court of Nebraska. 


SUPREME COURT OF NEBRASKA. 


J. B. EHRSAM MACH. CO. 
v8. 
PHENIX INS. CO.* 


Where an applicant for insurance falsely represented that he had title to the 
property in respect to which said insurance was sought, a provision in the 
policy that such false representation would avoid the policy should be en- 
forced, in the absence of a showing to the contrary. 


Where a policy provided that the alienation of the title of the insured with- 
out the knowledge or assent of the insurer would avoid the policy, this pro- 
vision will be enforced when no reason to the contrary is shown to exist. 


F. I. Foss, for Plaintiff in Error. 

J. Fawcerr and Fawcert, Cuurcuitt & Srurpevant, for Defendant in 
Error. 

Ryan, C. 

On the 11th day of April, 1889, the J. B. Ehrsam Company agreed 
to sell to the Eagle Milling Company,of Franklin County, Neb., certain 
machinery for use in its gristmill. Payments were to be made as 
follows: $150 in cash, of which the receipt was acknowledged; $200 
on receipt of machinery; $218.58 three months from shipment; 
$218.58 six months from shipment; $218.59 nine months from ship- 
ment. For the deferred payments, promissory notes were given by 
the Eagle Milling Company, in each of which was this provision, 
immediately following a description of the property: 

And delivery of said personal property is made to the maker hereof upon the 
express condition that the title to the said personal property shall remain in 
the payee hereof, his assigns, and his legal representatives, until this note is 
paid in full, together with all costs of collection. 

These notes have not yet been paid. After the delivery of the 
aforesaid personal property to the Eagle Milling Company, that 
company insured it with defendant in error, loss, if any, being made 
payable to the J. B. Ehrsam Machine Company as its interest might 
appear. During the time covered by the policy of insurance the 
Eagle Milling Company transferred its interest in the insured prop- 
erty to Louise 8. Schwartz, who was the holder thereof at the time 
the property was destroyed. Notwithstanding a provision in the 
policy that the transfer of the interest of the assured in the property 
would operate to avoid the policy itself, unless assented to by the 
defendant in error, the transfer just referred to was made without 

* Decision rendered, Jan. 17, 1895. Syllabus by the Court. 
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such knowledge or assent. There was no attempt to explain how 
this happened; neither was there evidence of any fact which would 
operate to suspend or avoid the provisions of forfeiture resulting 
from the terms of the policy. So far as the rights of plaintiff in 
error were concerned in this case, it is deemed sufficient to remark 
that by its own showing the title of the property insured was retained 
by it, and that the interest of the Eagle Milling Company was only 
that of one in the possession of personal property with the right to 
acquire title when payment therefor should be fully made. This 
right of plaintiffin error, if measured by the provisions above quoted, 
would bar its rights of recovery, for the representation of the Eagle 
Milling Company that it was the owner of the property was false 
when made for the purpose of procuring the issuance of the policy 
herein sued upon. The plaintiff in error had made no showing of 
any reason why the forfeiture of the policy above referred to did 
not extend to and involve its rights thereunder. The district court 
properly instructed the jury to find for the defendant, and the judg- 
ment rendered on that verdict is affirmed. Affirmed. 


SUPREME COURT OF MISSISSIPPI. 


RICE et at. 
v8. 
SMITH.* 


The statute of Mississippi providing that the amount of a life policy not ex- 
ceeding $10,000 shall insure to the beneficiaries free from liability for debts 
of the party paying the premiums, does not exempt such amount from the 
debts of the beneficiary. 


Where the policy is made payable to the insured, his executors, etc., the pro- 
ceeds are subject to his debts. 


The statute of Mississippi which provides that the proceeds of a policy which, 
at the time of its passage, are in the hands of executors or administrators, 
to whom it is payable, shall not be liable for the debts of the insured, is 
unconstitutional. 


Nueent & McWiue and T. R. Barrp, for Appellants. 
J. Hotmes Baker and W. S. Cuapman, for Appellee. 


Cooprr, C. J. 
In the year 1889, William H. Rice, a resident of this state, took 
out a policy of insurance for the sum of $2,000 upon his own life, 
payable to himself, his executors, administrators, or assigns. He 
died in February, 1892, in Sunflower County, and soon thereafter 
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the appellee, Smith, was by the chancery court of that county ap- 
pointed as administrator of his estate. Early in March, Smith, as 
such administrator, collected the amount due on the policy, the 
greater part of which sum yet remains in his hands. Section 1261 
of the Code of 1880 is as follows:— 

The amount of any life-insurance policy, not exceeding ten thousand 
dollars, upon any one life, shall inure to the party or parties named as the 
beneficiaries thereof, freed from all liability for the debts of the person pay- 
ing the premiums thereon. 

By a law passed on the 1st day of April, 1892, entitled “ An act to 
secure the heirs of deceased persons the proceeds of any life-insur- 
ance policy,” it was provided that 

The proceeds of any life-insurance policy to the amount of five thousand 
dollars, when such policyis payable to the executors or administrators of such 
deceased person, shall inure to the benetit of the heirs of the deceased, in the 
same manner as other property, which said proceeds of any such policy to the 
amount of five thousand dollars shall be exempt from all legal process for the 
debts of the deceased. 

Section 2:— 

That the proceeds of all such policies now in the hands of executors or ad- 
ministrators shall inure to the benefit of the heirs of such deceased person as 
herein provided ; but if the life of such deceased person was insured for any 
sum payable to his heirs, the amount collected shall be deducted from the 
amount payable to his estate so as to leave five thousand dollars only exempt 
as aforesaid. 

In November, 1893, the appellants, who are the heirs at law of 
William H. Rice, exhibited their bill in this cause against Smith, the 
administrator, claiming that by virtue of the Code provision the pro- 
ceeds of the policy were exempt at the time of the death of Rice, or, 
if mistaken in this, then that they became exempt from the debts of 
the decedent by the act of April 1, 1892. The administrator de- 
murred to the bill, and from a decree sustaining the demurrer and 
dismissing the bill the complainants appeal. 

The proceeds of the policy were not exempt under the Code pro- 
vision. The decedent himself was the true beneficiary of the policy, 
and his administrator, as his representative, holds the proceeds just 
as the decedent would have done if the terms of the policy had,been 
such that it should mature during his life. The Code did not ex- 
empt the proceeds of the policy from the debts of the beneficiary: 
Yale vs. McLaurin, 66 Miss., 461. The second section of the act of 
1892 is palpably violative of section 16 of the constitution, by which 
it is declared that “ex post facto laws, or laws impairing the obli- 
gation of contracts, shall not be passed’’: Lessley vs. Phipps, 49 
Miss., 790; Johnson vs. Fletcher, 54 Miss., 628; Musgrove vs. Rail- 
road Co., 50 Miss., 677. Affirmed. 





Phenix Ins. Co. vs. Martin. 


SUPREME COURT OF MISSISSIPPI. 


PHENIX INS. CoO. 
vs. 


MARTIN. * 


The policy was on a dwelling “‘ and additions thereto.” 


Held, That a building in the yard not insured, occupied in part by the serv- 
ants and in part as a laundry, which was the only building in the yard, 
was covered. 


Suetton & Brunint, for Appellant. 
Dasney & McCasz, for Appellee. 


Cooper, C. J. 
We think the building injured by the fire was covered by the pol- 
icy of insurance as set out in the record. It was being used as a 
part of the residence, being partly occupied by the domestic serv- 
ants of the assured, and one of the rooms being used as a laundry 
room. It is true the building was not annexed to the “ two-story 
brick shingle-roof building,” but that was not alone the subject of 


the insurance. What was insured was this “two-story brick shingle- 
roof building and additions thereto, occupied by assured as a dwell- 
ing.” In cases of doubt, inferences favorable to the assured and 
against the insurer are to be indulged. The language of the policy 
is broad enough to include the building injured, and the fact that 
there were, as admitted, “no other houses or structures in the yard 
which might possibly be claimed as additions to the main building, 
not built in it as a part of the house originally,” shows that this 
must have been the “ addition” meant by the policy. Affirmed. 


* Decision rendered, Oct. 22, 1894. 
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MISCELLANY. 


Cases to which an insurance company is party, which are not actions on 
policies, but which relate to matters outside of insurance; as, jurisdiction, 
injunction, mandamus, the relations of statute laws to corporations, etc., 
where the principles and practice of insurance, as such, are not specifically 
involved ; and other cases of incidental interest to underwriters, or where 
for special reasons a full report has been deemed unnecessary. These 
sketches are given merely as chapters of current information, and are not 
intended as digests, nor for citation. 

AGREEMENT TO InsuRE. 

In the case of Lindsay vs. Pettigrew, decided by the Supreme 
Court of South Dakota, July 17, 1894, the following syllabus was 
furnished by the court: When a complaint states that plaintiff was 
at the time he procured defendant to effect certain insurance, and 
now is, the owner of the property destroyed by fire, and the evidence 
admitted without objection conclusively shows that plaintiff owned 
the property at the time the loss occurred, an objection, made for 
the first time in this court, that such complaint does not state facts 
sufficient to construe a cause of action, in that it fails to allege that 
plaintiff owned the property at the time of its destruction, is not 
available. A person who takes money belonging to another, under 
an express agreement to procure insurance, and unjustifiably fails to 
secure the same, or make an effort in that direction, thereby assumes 
the risk, and becomes liable, in case of loss, to pay as much of the 
same as would have been covered by the insurance policy for which 
such person has paid, provided the same had been procured as 
directed. 

KNowLepGe oF OFrricER—Breacu or ConpirTions. 

In the case of Garretson vs. Merchants & Bankers Ins. Co., decided 
by the Supreme Court of Iowa, Oct. 20, 1894, it was held, that evi- 
dence of the admission by the president to one not a holder of the 
policy that he knew the nature of the occupation of the premises, 
because it was insured in his company, was immaterial in establish- 
ing notice to the company of such occupation. But admissions by 
the president as to the occupation bind the company, though he was 
not at the time acting as president in the transaction of its business. 
Evidence of the wife of the insured concerning statements by the 
agent which tended to show that he had informed the company con- 
cerning the use of the premises was inadmissible. Where the build- 
ing was insured “for mercantile purposes ” and used as a restaurant 
with the company’s consent, and the policy expressly prohibited the 
use of gasoline, such use avoided the policy. 
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SUPREME COURT OF MISSOURI. 


HAVENS ET AL. 
v8. 


GERMANIA FIRE INS. CO. Er AL.* 


The valued-policy law of Missouri renders nugatory any policy provisions 
which may conflict with it. 


Where the insured property is a building, and is wholly destroyed within the 
statute, in case of concurrent insurance each company is liable for the full 
amount of its policy. 


Machinery constructed for, and used in, a mill is real property, and an agree- 
ment with the insured that it shall be considered personalty is void. 


The fact that a portion of such machivery had been temporarily removed for 
repairs and was not destroyed did not prevent the loss from being total, 


but the value of such portion will be deducted from the amount of the 
policy. 


A building is wholly destroyed within the policy when it is totally destroyed 
as a building. 


Statement of facts by Ganrr, J. 

This appeal is a dispute between two parties of defendants in a 
suit upon certain fire-insurance policies. The original plaintiffs 
were Havens & Richardson, but, for brevity, we shall refer to them 
often as Havens & Co., and to the present appellants as Sage & Co. 
We shall also occasionally treat the fire-insurance companies as one 
group. Havens & Co. began the suit by a petition to recover upon 
the policies, whose general features will be mentioned later. Mr. 
Sage and certain other parties, claiming under him, were made de- 
fendants, along with the insurance companies. Mr. Sage filed a 
separate answer, asserting an interest in the proceeds of the poli- 
cies, based on facts hereafter stated. The other defendants, who 
claimed rights under Sage, set up their respective interests. They 
need not be particularly described. The answers of the insurance 
companies were in the nature of cross bills of interpleader, declar- 
ing that Havens & Co. and Sage & Co. both laid claim to the pro- 
ceeds of the funds sued for, and that the companies were ready to 
pay to the parties entitled thereto any sums justly due under the 
policies. These answers also set up facts, referred to further along, 
bearing on the extent of liability of defendants under the terms of 
the policies. The cause was tried by the court, and the following 
judgment rendered :-— 


* Decision rendered, June 25, 1894. 
VOL. XXIV.-21. 
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“And now come all the parties to this suit, by their respective 
counsel, and trial by jury having been waived, and this cause hav- 
ing been submitted to the court for trial, and the court being well 
advised in the premises, doth find: That the property described in 
plaintiff's petition was insured by the above-named insurance com- 
panies, in and by their five written policies of insurance, against loss 
or damage by tire, as follows: On the two-story frame shingle-roof 
building and additions, and one-story frame engine and boiler house 
adjoining, occupied as a steam flouring mull, in Waldron, Missouri, 
in the following amounts:— 

The Hartford Fire Insurance Company 

City of London Fire Insurance Company....-... 
Connecticut Fire Insurance Company 

Etna Fire Insurance Company 

Germania Fire Insurance Company....-.....-.. 


** And on the fixed and movable machinery, shafting, and gearing, 
except boiler and engine connections, contained in the above de- 
scribed building, in the following amounts :— 

The Hartford Fire Insurance Company....................-.--$1,500 
City of London Fire Insurance Company..............-....-.. 750 
The Connecticut Fire Insurance Company..............--.-.-.- 650 
/&tna Fire Insurance Company......--  ..-.-..-s ese. «sees 1,250 

$4,150 

“That said insurance was effected for the use and benefit of 
plaintiffs, to the extent of their interest in said property, and, after 
satisfying the same, then for the use and benefit of defendant, 'Theo- 
dore B. Sage. That at the time of the hereinafter-mentioned fire 
the interest of said plaintiffs in said property was in the sum of 
$4,250 and interest, and after satisfying the same, and subject to the 
same, the equitable title to said property then belonged to said de- 
fendant Sage. That on the 6th day of January, 1885, said property 
was damaged and destroyed by fire, and the value of the property 
so damaged and destroyed the court finds to be $3,695, as follows: 
Buildings, $1,575; machinery, $2,120. And the court arrives at this 
finding of values as follows: The court finds that the total value of 
the mill property, including adjoining buildings and machinery and 
fixtures, and the ground on which it was situated, at the time of the 
issuance of the policies, was $4,250; that one building, which was 
not insured, and was not destroyed by fire, was of the value of 
$300; that the land, after the fire, was of the value of $100; that 
the engine in the mill, which was not insured, was of the value of 
$300; that the machinery which had been taken out of the mill 
while the same was undergoing repairs, and which was not destroyed 





1895.] Havens et al. vs. Germania Fire Ins. Co. et al. 323 


by fire, was of the value of $380. And the court finds that the de- 
fendant Sage, after the issuance of the policies, had put on the mill 
building, in pursuance to, and in compliance with, his contract with 
plaintiffs, repairs to the value of $525, in improvements, which were 
destroyed by fire. 
Total WEIUCCOR FROMMER S acess scsees cdaexe va tacvcwdudenanesases $4,775 
Deduct as above 


Leaving the value of the property destroyed by fire .... . ..$3,695 

“That said policies sued on were at the time of the fire in force, 
and the plaintiffs and said defendant Sage had, prior to said fire, 
and to the commencement of this suit, complied with all the con- 
ditions thereof on their part. That said defendant insurance com- 
panies are indebted to plaintiffs in the sum of $3,695, with interest 
thereon from April 22, 1885, in the proportion that the respective 
amounts of their policies of insurance and their loss thereunder, as 
above set forth, bear to each other. The court further finds that 
after the 10th day of January, 1885, said Sage assigned and delivered 
said policy so issued by the Hartford Fire Insurance Company to 
defendant Harrington, to secure an indebtedness to him (said Har- 
rington) of $500, and that afterwards defendant Sage assigned and 
delivered the policy so issued to him by said Autna Fire Insurance 
Company to defendant McAdam, and also assigned in writing to 
said McAdam said policy so issued by said Hartford Insurance Com- 
pany, for the purpose of securing the payment to said McAdam of 
a debt due by him (said Sage) to said McAdam of $ . It is 
therefore considered, ordered, and adjudged that said plaintiffs, A. 
B. Havens and George C. Richardson, have and recover of and from 
said defendant Hartford Fire Insurance Company the sum of 
$959.55, and have and recover of and from the said defendant City 
of London Fire Insurance Company the sum of $497.80, and have 
and recover of and from the said defendant Connecticut Fire In- 
surance Company the sum of $761, and have and recover of and 
from the said defendant the Aitna Fire Insurance Company the sum 
of $959.55, and have and recover of and from the said defendant the 
Germania Fire Insurance Company the sum of $1,015.85, with in- 
terest at the rate of 6 per cent per annum from this date, together 
with the costs of this action, and that execution issue therefor; that 
said defendant Theodore B. Sage and D. H. McAdam, L. Harring- 
ton, have and recover of and from the said insurance companies 
nothing, and that their cross bill and petition in their answers 
herein contained be dismissed.” 

From that judgment Messrs. Sage and McAdam appealed, after 
moving unsuccessfully for new trial. At the trial the value of the 
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items of property insured formed a subject of contention, on which 
the evidence was very conflicting; but with that exception the con- 
trolling facts were not seriously controverted, and many of them are 
mutually admitted here. The following is a brief outline of the 
facts: In 1882 the plaintiffs, Havens & Richardson, bought the 
Waldron Mull, in Platte County, Mo., paying therefor the sum of 
$6,000 ($3,000 cash and 160 acres of land valued at $3,000). They 
improved the mill by adding new machinery and a new siding, at 
some cost. The mill was a frame building,—the main part 32x40, 
but with a wing on either side 16x32 feet, and a coal and engine 
room in the rear, 30x40 feet. The main building was 2} stories 
high, and the wings 1 story. The mill had a capacity of about 100 
barrels per day. They ran the mill from July, 1882, till June, 1884, 
when they negotiated a sale to Mr. Sanders for $6,000, but the sale 
was never consummated. November 8, 1884, they entered into a 
contract of sale with Mr. Sage, one of the defendants in this action, 
by the terms of which he agreed to pay Havens & Richardson 
$4,250 for the mill, warehouse, machinery, etc., and to expend at 
least $2,000 in changing it from the burr process to the roller pro- 
cess, to complete the alterations within 40 days, and to keep the 
property insured to the amount of $4,250, in companies acceptable 
to Havens & Richardson (loss payable to them), until payment of 
the purchase price. Sage took possession on November 16, 1884, 
began work under his contract, and effected the following insur- 
ance: Germania Fire Insurance Company :— 

$750 on the two-story frame shingle-roof building and additions, and one- 
story frame engine and boiler house adjoining, occupied as a steam flouring 
mill; $1,250 on fixed and movable machinery, shafting, and gearing, except 
boiler and engine connections. 

Aitna Fire Insurance Company :— 

$500 on the two-story frame shingle-roof building and additions, and one 
one-story frame engine and boiler house adjoining, occupied as a steam flour- 
ing mill; $1,500 on fixed and movable machinery, shafting, and gearing, ex- 
cept boiler, engine, and connections. 

City of London Fire Insurance Company :— 

$250 on the two-story frame shingle-roof building and additions, and one- 
story frame engine and boiler house adjoining, occupied ‘as a steam flouring 
mill; $750 on fixed and movable machinery, shafting, and gearing, excepting 
engine, boiler, and connections. 


Hartford Fire Insurance Company :— 


$500 on the two-story frame shingle-roof building and additions, and one- 
story frame engine and boiler house adjoining, occupied as a steam flouring 
mill; $1,500 on fixed and movable machinery, shafting and gearing, except 
the boiler, engine, and connections contained in the above-described 


huildiogs, 
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—making a total of $7,000 insurance. The Germania and City of 
London policies were taken out in the name of Havens & Richard- 
son, in accordance with contract. ‘he AXtna and Hartford poli- 
cies were taken out in insurance of Havens & Richardson, but “loss, 
if any, payable to Sage, as his interest may appear.” The premiums 
on all the policies were paid by Sage. Besides the foregoing insur- 
ance, there was an unexpired policy of the Connecticut Fire Insur- 
ance Company, which had been taken out in the name of Paul E. 
Havens, and which was assigned, November 19, 1884, by him to the 
firm of Havens & Richardson, Sage paying the premium for the 
unexpired term. This policy insures against loss and damage as 
follows:— 

$750 on his two-story frame shingle-roof building and additions, and one- 
story frame engine and boiler house adjoining, and $650 on fixed and movable 
machinery, shafting, and gearing, belting, tools, and implements and fixtures 
contained therein. 

In each of these policies of insurance $10,000 concurrent insur- 
ance was permitted, and also the right to put in rollers and make 
necessary changes. At the time of the sale to Sage the engine bed 
in the mill needed repairing. Havens & Richardson had been 
carrying between eight and nine thousand dollars insurance on 
the mill. On the night of January 16, 1885, while all of the policies 
were in force, the mill was totally destroyed by fire, with the excep- 
tion of some machinery, found by the trial court to be worth $380, 
which had been taken out of the mill and placed ina warehouse. At 
the time of the fire, Sage had completed some of the alterations, but 
had not yet put in the roller machines. In changing to the roller 
process, nearly if not quite all the machinery used in a burr mill is 
used. Proofs of loss were sent the companies more than 60 days 
before the institution of this action by both Havens & Richardson 
and Sage. Each of the defendant insurance companies refused to 
pay to Havens & Co. the amounts written by it, respectively, claim- 
ing that the other companies were liable for a part or portion there- 
of, and that the defendant Sage made and set up claim on account 
of the loss, and that it could not pay the same, or any part thereof, 
unless each and all of the defendants be required to set up their 
respective claims. The other material facts appear in the opinion. 


Warner, Dean & Hagerman and James Hacermay, for Appellants. 
Gace, Lapp & Smatt, for Respondenis. 


Gantt, J. (after stating the facts). 
All the policies of insurance sued on in this case were written and 
issued in November, 1884, after section 6009, Rev. St., 1879, had 
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become a law of this state. Several of said policies contained a stipu- 
lation that in case of loss the damage should be estimated according 
to the actual cash value of the property at the time of the loss or 
fire, which should in no case exceed the cost of replacing or restor- 
ing the burned property, whereas section 6009, Rev. St., 1879, 
provided :— 

Whenever any policy of insurance shall be written to insure any real prop- 
erty, including building or buildings owned separate from the realty. as well 
as such as are a part of the realty. and the property insured shall be wholly 
destroyed, and without criminal fault on the part of the insured or his as- 
signs, the amount of the insurance written in such policy shall be taken con- 
clusively to be the true value of the property when insured and the true 
amount of loss and measure of damages when destroyed, and the company 
may either pay the amount written in such policy in cash, or rebuild and 
restore such building to its original condition as to value, plan and gen- 
eral finish, such work of rebuilding to commence within sixty days after the 
destruction of such building and be completed with all possible speed, and to 
clear and remove all debris from the premises. 

It is assumed by the appellants, Suge and his assignees, that if 
the conditions as to the subject-matter of the insurance and the na- 
ture of the loss bring these policies within the terms of this section, 
then the stipulations of the policy must yield to the statute; and this 
is not seriously controverted by the insurance companies, their only 
contention being that the case is without the statute. It is now the 
established rule that, if the facts bring the case within the regula- 
tions prescribed by law, the statute enters into and forms a part of 
the contract of insurance as completely as if written in it. Thus, in 
White vs. Insurance Co. (4 Dill., 177, Fed. Case, No. 17,545), Judge 
Dillon, speaking of certain provisions in life policies issued in this 
state after the enactment of section 5849, Rev. St., 1889, said: “ The 
legislature of Missouri conceived, and we think wisely, that the 
promises held forth to the assured in the policies in general use were 
too often a delusion and a snare, and, as the courts were powerless 
to correct the evil, it ought to be corrected by statute.” ‘We are 
of opinion that policies issued and delivered in Missouri after that 
act took effect fall within its protective operation, and as to such 
policies the act is to be treated as if incorporated therein. * * * 
The general rule is that laws in existence are necessarily referred to 
in all contracts made under such laws, and that no contract can 
change the law.” To the same effect may be cited Wall vs. Society, 
32 Fed., 273; Insurance Co. vs. Leslie (Ohio Sup.); Chamberlain vs. 
Insurance Co., 55 N. H., 249; Reilly vs. Insurance Co., 43 Wis., 449; 
Thompson vs. Insurance Co., 45 Wis., 388; Bammessel vs. Insurance 
Co., 43 Wis., 463; Cayon vs. Insurance Co., 68 Wis., 510; Oshkosh 
Gaslight Co. vs. Germania Fire Ins. Co., 71 Wis., 454; Emery vs. 
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Insurance Co., 52 Me., 322; Barnard vs. Insurance Co., 38 Mo. App., 
106. Section 6009, Rev. St. 1879, by its terms, applies to policies 
written on “real property,” and to cases where the property is 
“wholly destroyed.” 

1. The defendants, the insurance companies, insist that the statute 
has no application to cases of concurrent insurance, but governs only 
in cases of single policies. This last contention we regard as unten- 
able. We hold that where several concurrent policies of insurance 
upon real property have been written with the consent of the re- 
spective companies, and the property is wholly destroyed by fire, 
the aggregate amount of such insurance must, under section 6009, 
Rev. St., 1879, be taken, conclusively, to be the true value of the 
property insured, and the true amount of the loss and measure of 
damages when so destroyed. We think there can be no valid reason 
why the mere fact that several companies assume each a part of the 
whole risk should affect the operation of the statute. If,in order to 
induce good faith on the part of the insured, and thus give greater 
security to the insurer, the companies desire to make the owner bear 
a portion of the risk, this protection can readily be secured by lim- 
iting the amount of concurrent insurance. The insurance is written 
by the consent of all the companies, and it must be presumed, when 
each consented to the additional insurance by the others, that in 
its opinion and estimation the total insurance was not excessive, or 
disproportioned to the value of the property. The amount written 
in each policy is expressly assented to by all the other insurers, and 
they must be held to agree that the aggregate of their several poli- 
cies is the value of the property. To hold otherwise is to repeal the 
statute in every case where there is more than one policy on the 
same property, whereas it was intended to apply to all. When we 
consider the well-known custom of the different agencies, represent- 
ing often a number of companies, and distributing the insurance 
they write equitably among their several principals, we can readily 
see how easily, under their contention, they can render the statute 
nugatory in the most important risks. We think the statute is as 
obligatory in a concurrent as in a single policy: Barnard vs. Insur- 
ance Co., 38 Mo. App., 106; Oshkosh Gaslight Co. vs. Germania Fire 
Ins. Co., 71 Wis., 454; Queen Ins. Co. vs. Jefferson Ice Co., 64 Tex., 
578. ; 

2. We next inquire whether the subject-matter of the insurance 
brought it within the statute. It was and is an elementary principle 
of common law that land includes all houses and buildings standing 
thereon; that whatever is affixed to the soil is thereby made a part 
of it, and passes by a grant of the land, without other designation. 
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Personal property, prepared and intended to be used with the land, 
having been affixed to it and used with it, becomes a part of it by 
accession. To this general principle are the equally well-settled ex- 
ceptions as to trade fixtures, and the relaxation in favor of the ten- 
ant, as between landlord and tenant and tenants for life and re- 
mainder-men, with which we are not concerned in this case. While 
the diversity of opinions on the subject of fixtures is bewildering, it 
is generally held that millstones, hoppers, and bolting apparatus, as 
usually adjusted in a mill, or machinery in a factory, are and consti- 
tute a part of the real estate, and will pass by deed or mortgage of 
the mill itself, and descend as real estate to the heirs at law: Rogers 
vs. Crow, 40 Mo., 91; Thomas vs. Davis, 76 Mo., 72; Teaff vs. Hewitt, 
1 Ohio St., 528;. Winslow vs. Insurance Co., 4 Mete. (Mass.), 306. So 
that we take it that a deed or mortgage of the land upon which the 
Waldron mill stood would, prima facie, have passed, not only the 
building, but all of the machinery described in the policies in suit- 
Affixed as it was, and constructed and adapted as it was, and placed 
in the mill to be used in and as a part of it, it would have passed, 
by a grant of the real estate, as a part of it. This we think is not 
seriously questioned, as a general rule; but the contention is that, 
while this is true, yet there are cases in which property so used has, 
by consent and agreement of the owner and mortgagees, been treated 
us personal property, and that in such case the law will regard their 
agreements, and so consider it. Unquestionably there are many of 
such cases, but they depend upon the peculiar facts in each, and do 
not controvert any positive statute: Smith vs. Waggoner (50 Wis., 
155), and cases cited. Two reasons occur to us why this exception 
should not apply in this case. The first, and by far the most cogent, 
is that such a construction is against the policy and spirit of the 
statute. In construing this and similar statutes, the authorities al- 
ready cited announce with great clearness that this statute is founded 
upon reasons of public policy, and where provisions of the policy 
run counter to those of the statute the statute controls. Thus, when 
the policies provide that “the loss shall be estimated according to 
the true and marketable value,” it was held the stipulation could not 
stand, because the statute fixed the amount written in the policy as 
the amount of recovery, and precluded an inquiry into value, nor 
was an agreement to submit to arbitration allowed in the face of 
such a statute: Thompson vs. Insurance Co., 45 Wis., 388; Id., 43 
Wis., 459-463; Seyk vs. Insurance Co. (Wis.). And in Insurance 
Co. vs. Leslie, the Supreme Court of Ohio, discussing a similar stat- 
ute, requiring the companies to examine the premises before issuing 
their policies, and then providing that the amount named in the pol- 
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icy should fix the damages, in the absence of intentional fraud, in 
reply to the claim that the parties might make a different agreement, 
says: “The statute cannot be treated as conferring upon the assured 
a mere personal privilege, which may be waived or qualified by 
agreement. It has a broader scope. It molds the obligation of the 
contract into conformity with its provisions, and establishes the rule 
and measure of the insurer’s liability.” “Terms and conditions em- 
braced in the policy, inconsistent with the provisions of the statute, 
are subordinate to it, and must give way.” In Wall vs. Society (32 
Fed., 273), Judge Brewer, in discussing the right of the parties to 
waive the Missouri statute as to forfeiture after the payment of two 
annual premiums, held that a provision in a policy which required 
three annual payments before the insured was entitled to temporary 
insurance was void, and in contravention of the statute. Keeping 
in view, then, the manifest purpose of our legislature to give greater 
security to the insured, we hold that it is not competent for insur- 
ance companies, under this statute, to avoid their fixed liability for 
losses on real property by agreeing with the owner to denominate it 
personal property, and thus, by a mere stroke of the pen, deprive its 
owner of the protection of this statute, when for all other purposes, 
in law, it is real estate. But, secondly, independent of the policy of 
the statute, it is clear this statute was enacted for the benefit of the 
insured, and, if a waiver be allowed, it ought to clearly appear that 
it was his intention to give up the protection secured by the statute, 
and we do not think these policies evince such a design. The sep- 
arate valuation is the only foundation for this claim, but it will be 
observed that it nowhere designates it as personal property. While 
the policy specifies the property insured, it leaves it to the law to 
define its character, and by the description given the law denomi- 
nates it real property. Reading the whole policy together, it was, 
after all, simply the insurance of the Waldron mill, and not the sev- 
eral elements that went to constitute it. We think a fair and reason- 
able construction of the policy is that it was written on real prop- 
erty, and is within the protection of the statute. 

3. Was the property “ wholly destroyed,” within the meaning of 
section 6009, Rev. St.,1879? The facts themselves largely determine 
this question. All the property insured—the mill building, and all 
of the machinery in it—was wholly destroyed; but it so happened 
that, pending the repairs, Sage had removed a part of the machin- 
ery, and stored it in another building, which was not exposed to the 
fire. The portion thus saved was found by the circuit court to be 
of the value of $380. Does the fact that this small emount was not 
destroyed, under the circumstances, take the loss out of the statute ? 





330 Supreme Court of Missouri. [May, 


The property was valued at $8,400 in the policies, and the right to 
repair and make improvements was expressly given. This small 
amount of machinery was removed for a legitimate purpose, and in 
strict accordance with the terms of the policies, and was a mere 
trifle, compared to the whole. Had it been in the mill at the time 
of the fire, and been saved by the exertion of the vwner or his 
neighbors, would it have been a total loss? It seems to us there 
ought to be but one answer to this contention. If defendants’ con- 
tention be carried to its logical conclusion, if a manufacturer should 
be compelled to remove a piece of his machinery, and send it to a 
repairer, and his mill burn before its return, it would not be within 
the protection of the statute. The terms of purchase by Sage from 
Havens stipulated for a change to a roller mill. If, in effecting this 
change, some of the old machinery was useless, and not adapted to 
the roller process, and had been stored in this other building pend- 
ing the repairs, and the mill had burned, with all the remaining ma- 
chinery, would it be seriously contended that it was not a total loss? 
Surely not. The useless machinery that was not exposed to the risk 
would reduce the valuation to that extent, but certainly would not 
affect the risk otherwise. We do not think that the question of par- 
tial loss can arise under these circumstances. All the property cov- 
ered by the policy at the time of the fire was wholly destroved. The 
property insured was a mill, and the fire destroyed its identity and 
specific character as such. The words “wholly destroyed” have 
been placed in statutes like this in many of the states of the Union, 
and, so far as we have been able to find, the construction appears to 
be uniform, that, as applied to buildings, they mean totally destroyed 
as a building, although tiere is not an absolute extinction of all its 
parts. It matters not that some debris remains, which may be use- 
ful or valuable for some purposes. Such was the construction given 
in the subjoined cases, and such is our construction: Williams vs. 
Insurance Co., 54 Cal., 442; Seyk vs. Insurance Co. (Wis. ); Barnard 
vs. Insurance Co., 38 Mo. App., 106; Oshkosh, etc., Co. vs. Mercan- 
tile Ins. Co., 31 Fed., 200; Insurance Co. vs. Sherlock, 25 Ohio St., 
59; Wallerstein vs. Insurance Co., 44 N. Y¥., 204; Insurance Co. vs. 
Fogarty, 19 Wall., 640. 

We think the circuit court erred in not applying section 6009, 
Rev. St., 1879, to the facts, and in not holding that the aggregate of 
the policies conclusively fixed the value of the mill and machinery, 
and the measure of damages, less the sum of $380, the amount of 
machinery not exposed to the fire: 1 Wood, Ins. p. 100; Lewis vs. 
Rucker, 2 Burrows, 1167. As the circuit court found the insured 
had complied with all the conditions on their part, and the only 
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question being whether the statute applied, it would appear unne- 
cessary to put the parties to the cost of another trial. Hence, judg- 
ment is reversed, with directions to the circuit court to render a 
decree for the aggregate amount of said policies, less $380, with in- 
terest at 6 per cent thereon from the time of filing the cross bill by 
Sage and his assignees, and distribute the fund as the rights of the 
plaintiffs and Sage, McAdam, and Harrington to the same shall 
appear. 

Black, C. J., and Brace, Burgess, Macfarlane, and Sherwood, JJ., 
concur. Barclay, J., dissents. 


SUPREME COURT OF IDAHO. 


BELLEVUE ROLLER-MILL CO. ET AL. 
vs. 


LONDON & L. FIRE INS. Co.* 


‘ 


A policy of fire insurance on the flouring mill of the plaintiff the Bellevue 
Roller-Mill Company, dated September 9, 1893, for one year, provided as 
follows: ‘‘ This policy. unless otherwise provided by agreement indorsed 
hereon or added hereto, shall be void if tbe subject of insurance be a 
manufacturing establishment, and cease to be operated for more than ten 
consecutive days.” It appeared that said mill was compelled to suspend 
operations during a portion of each year because of the water freezing in 
the mill race which conducted it to the mill, and that the agent of the in- 
surance company, knowing this fact, had granted repeated renewals of 
the insurance on said mill for periods of one year, and that on the 9th of 
September, 1893, the policy sued on was issued as a renewal for one year 
of a former policy, without written application, and received the pre- 
mium therefor. On December 9, 1893, the mill closed down, and so re- 
mained until May 10, 1894, when the loss occurred. Held, That, under 
the facts of this case the insurance company had waived the provision of 
the policy above quoted. 

Said policy contains the following provision: ‘“‘This entire policy, unless 
otherwise provided by agreement indorsed hereon or added hereto, shall 
be void if a building herein described, whether intended for occupancy 
by owner or tenant, be or become vacant vr unoccupied, and so remain 
for ten days.” Held, under the facts of this case, that the mill building 
did not become “ unoccupied,” within the meaning of that word as used 
in said policy. 

Said policy contains the following provision: ‘‘ This entire policy, unless 
otherwise provided by agreement indorsed hereon or added hereto, shall 
be void if, with the knowledge of the insured, foreclosure proceedings be 
commenced. or notice given of sale of any property covered by this policy 
by virtue of any mortg ge or trust deed.” Held, That as the foreclosure 
proceedings complained of were not commenced, with the knowledge of 
the insured, said provision of the policy had not. been violated. 


* Decision rendered, Feb. 4, 185. Syilabus by the Court. 
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Statement of facts by Sutuivay, J. 

The facts are substantially as follows: This action was brought to 
recover $1,250, with interest,—the amount of a policy of insurance 
issued on September 9, 1893, to the plaintiff the Bellevue Roller-Mill 
Company on a certain flouring mill situated at the town of Bellevue, 
Logan County. The plaintiff the First National Bank of Idaho held 
a mortgage against said roller-mill company, on said mill and the 
machinery therein, to secure the payment of a certain $7,000 prom- 
issory note. Said mortgage bears date October 11, 1892, and said 
note became due and payable on July 10, 1893. Said policy of in- 
surance was made payable to said First National Bank of Idaho as 
its interest might appear, and placed in its possession by the appel- 
lant. The policy of insurance was a renewal of another policy, and 
renewals had been made for each of several years preceding the re- 
newal of September 9, 1893, sued on herein. No formal application 
had been made for any of such renewals. It was the custom of 
Lemmon & Boone, the resident agents of the defendant corporation, 
at the expiration of each policy, to issue a new policy of renewal 
upon said property without a written application therefor. It was 
the understanding of the roller-mill company that said agents should 
keep said property insured. From time to time their bills for the 
premium on the policies so issued were presented to and paid by 
said roller-mill company. The policy sued on was issued by said 
agents, and sent directly to the plaintiff the First National Bank of 
Idaho, at Boise City, and not presented to nor examined by the as- 
sured company. The defense to this suit was (1) that at the time of 
the alleged loss the premises was a manufacturing establishment, 
and that, contrary to the provisions of said policy, the insured had 
ceased to operate the same, without the consent of defendant in- 
dorsed on the policy; (2) that said mill building had, contrary to the 
provisions of said policy, for a period longer than 10 days become 
vacant and unoccupied, without the agreement of the insurer in- 
dorsed on said policy; (3) that foreclosure proceedings were com- 
menced without the consent of the insurer indorsed on said policy. 
The mill ceased to be operated on or about the 9th of December, 
1893, and so continued until it was burned, on or about May 10, 
1894. The defendant knew at the time the policy was written that 
said mill was run by water power, and also knew that for months of 
each year it was impossible to operate same, on account of the cold 
weather freezing the water in the race used for conducting the water 
to said mill, There was a small amount of wheat and bran in said 
mill from the time it closed down until it burned. It is shown by 
the evidence that a feed mill was placed in said mill, and used at 
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several different times through the winter of 1893 and 1894 to grind 
sinall quantities of feed, and that in less than 10 days prior to the 
destruction of said mill a small amount of feed had been ground 
there. It was further shown that N. C. Larsen, the president of the 
roller-mill company, went quite frequently to said mill, and looked 
through and around it, and had charge thereof. A foreclosure suit 
was brought to foreclose the mortgage above referred to by the said 
First National Bank of Idaho, as plaintiff, against the said roller-mill 
company, as defendant, on the 21st day of April, 1894. The sum- 
mons in said suit was served on said roller-mill company on the 22d 
day of April; and within three or four days thereafter N. C. Larsen, 
the president of said roller-mill company, informed Mr. Boone, the 
agent of said insurance company, that said foreclosure suit had been 
brought, and urged Mr. Boone to assist him in borrowing the money 
with which to pay off the amount secured by said mortgage. The 
case was tried by the court, with a jury, and a verdict rendered in 
favor of the plaintiff, and judgment entered thereon. A motion 
for a new trial was made and overruled. This appeal is from the 
judgment and the order overruling the motion for a new trial. 


W. E. Borau, for Appellant. 
Gero. H. Stewart and R. F. Bouter, for Respondents. 


Sutxivan, J. (after stating the facts as above). 

There being no material conflict in the evidence, the liability of 
the defendant insurance company depends upon a proper construction 
of certain provisions of the insurance policy sued on. 

It is contended that as the mill ceased to be operated for 10 con- 
secutive days, without the consent of the insurance company indorsed 
on said policy, the policy is void for that reason. The provision of 
the policy on that point is as follows: “This policy, unless otherwise 
provided by agreement indorsed hereon or added hereto, shall be 
void if the subject of insurance be a manufacturing establishment, 
and cease to be operated for more than 10 consecutive days.” It is 
also contended that said mill remained vacant and unoccupied for 
a period of more than 10 days, without the consent of the insurance 
company indorsed on the policy, and was void for that reason. The 
provision of the policy on that point is as follows: “ This entire pol- 
icy, unless otherwise provided by agreement indorsed hereon or 
added hereto, shall be void if a building herein described, whether 
intended for occupancy by owner or tenant, be or become vacant or 
unoccupied, and so remain for ten days.” These contentions will be 
considered together. 
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The respondents contend that as the agents of said insurance 
company knew that said mill was run by water power, and also knew 
that it could not be operated during coid weather, and had not been 
operated during certain months in each previous year, the above 
condition of the policy was waived; in other words, that as the agent 
knew it was an impossibility to operate said mill during cold weather, 
he, having insured it on the 9th day of September, 1893, for one 
year, and received the premium for that period, had thereby waived 
the provision of the policy first above quoted, and that as said policy 
was issued with full knowledge by the insurance company of the 
facts that had caused and must cause the operation of said mill to 
cease for certain months during each of the several years for which 
said insurance company had insured said mill, by renewals of the 
original policy, to hold, under these facts, the policy, void, would 
uphold the insurance company in perpetrating a fraud upon the 
roller-mill company, and assist it in profiting by such fraud. In 
discussing the principle here involved, it is stated in May on Insur- 
ance (volume 2, § 497) as follows: “To deliver a policy with full 
knowledge of facts upon which its validity may be disputed, and 
then to insist upon these facts as a ground for avoidance, is to at- 
tempt a fraud. . This the courts will neither aid nor presume; and 
when the alternative is to find this, or to find that, in accordance 
with honesty and fair dealing, there was an intent to waive the 
known ground of avoidance, they will choose the latter. Such an 
issue is tantamount to an assertion that the policy is valid at the 
time of delivery, and is a waiver of the known ground of invalidity. 
* * * And any acts, declarations, or course of dealing after de- 
livery by the insurers, with a knowledge of the facts constituting a 
breach of a condition of the policy, recognizing the policy as still 
valid, and from which the insured might fairly infer that he is pro- 
tected, will amount to a waiver of such breach, and estop the insur- 
ers from setting it up as a defense.” We think an insurance com- 
pany which has issued its policy with full notice of all the facts in 
the case, and has received a party’s money under circumstances 
leading him to suppose he is receiving indemnity, is estopped from 
repudiating the contract. Note 1 to Insurance Co. vs. Lewis (30 
Mich., 41), contains a citation of numerous authorities illustrating 
the doctrine of estoppel and waiver through the acts of the agent of 
the insurance company. Waiver implies actual knowledge of some 
essential or condition touching the liability of the insurers. In the 
case at bar the agent of the insurance company had actual knowl- 
edge of conditions which rendered the operation of said mill impos- 
sible for several months during the year; and we think it clear that 
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this period of non-operation was incident to the use of the mill, and 
taken into consideration by the insurance company when it issued 
said policy for a period covering or including the time of such non- 
operation of the policy, and the above-quoted condition was waived. 
In Halpin vs. Insurance Co. (118 N. Y., 165), the court says, in dis- 
cussing the nonoccupancy provision in a policy of insurance: “Thus, 
as has been said, a policy on a church would not be deemed violated 
from nonoccupation because it is only used on Sundays, nor would 
a schoolhouse be deemed unoccupied during vacation, nor a manu- 
factory during a suspension of business, or on Sundays or holidays, 
or from breakage of machinery, or from any other temporary cause, 
because these periods of nonoccupation are incident to the uses of 
the property, and in contemplation of the parties to the contract. 
But in this case there was a total and absolute suspension of busi- 
ness. The tenants who had used the property had moved away, and 
the property was placed in the hands of an agent for rent. The 
owner was seeking for it new uses and new occupants.” It is not 
contended that said mill building became “ vacant,” but that it be- 
came “unoccupied ” within the meaning of the term “unoccupied,” 
as used in said policy. No machinery had been moved out of said 
building, but a certain feed mill had been moved therein. A small 
amount of wheat and bran was kept in said building from the time 
the mill was closed down, in December, until the fire occurred, on 
May 10, 1894. No one had ever resided or slept in the mill, and no 
watchman was employed to look after it. N.C. Larsen, the presi- 
dent of the roller-mill company, had charge of it, and went to it, 
and into it at short intervals during the time it was not in operation, 
The owners were in the occupancy of the building described in said 
policy. The building was not vacant or unoccupied. It contained 
the machinery, in place, used for manufacture of flour and feed, and 
was in the possession of, and under the control of, the president of 
the roller-mill company. It was a flouring mill complete, and in 
the possession of its owners. The building itself was constructed 
for the protection of the machinery and temporary protection of the 
grain and the product manufactured therefrom. It was not intended 
that the manufactured product should remain in the building longer 
than suited the owners’ convenience; that is, there is nothing in the 
policy prohibiting the removal of such product at such times as the 
owners might desire. Except when in operation, there might be no 
necessity for keeping stored there flour or wheat, and, under said 
policy, nothing was insured but the building and machinery. 

It is contended by appellant that, to be vacant, the building would 
have to have the machinery and everything moved out, but that it 
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became unoccupied whenever it ceased to be used in the manner in 
which it was ordinarily used. As the insurance company waived the 
provision of the policy which voided it on a cessation to operate the 
mill for 10 consecutive days, it thereby waived that particular occu- 
pancy of said building which was necessary when the mill was in 
operation. The policy prohibited the operation of said mill after 
10 o’clock at night, and did not require a watchman to be kept at or 
in the mill from that time until the following morning, or at all. 
The mill burned at about 11 o’clock at night. If it had been in op- 
eration up to 10 o’clock of that night, probably no one would have 
been present when it caught fire, for the reason that no one was re- 
quired to remain in said building during the night. We think the 
occupancy above shown satisfies the condition, and preserves the 
obligation, of said policy. In Moody vs. Insurance Co. (Ohio Sup.), 
the court, in discussing the meaning of the term “occupancy,” as 
used in the insurance policy then under consideration, says: “ Strictly 
construed, occupancy for any lawful purpose would satisfy the con- 
dition and preserve the obligation of the policy. Nor does it follow 
that the dwelling house is unoccupied merely because it has ceased 
to be used as a family residence, when the household goods remain 
ready for use, and it continues to be occupied by one or more mem- 
bers of the family for the purpose of caring for it, and who do care 
for it.” See Whitney vs. Insurance Co., 72 N. Y., 117; Insurance 
Co. vs. Smith, 3 Colo., 422; 17 Am. & Eng. Enc. Law, pp. 28-33; 
Williams vs. Insurance Co., 24 Fed., 625; Albion Lead Works vs. 
Williamsburg City Fire Ins. Co., 2 Fed., 479; McMurray vs. Insur- 
ance Co. (Iowa). 

It is also contended that said policy became void by reason of 
foreclosure proceedings having been commenced by the First Na- 
tional Bank of Idaho to foreclose the mortgage above referred to. 
The provision of the policy upon that point is as follows:— 

This entire policy, unless otherwise provided by agreement indorsed hereon 
or added hereto, shall be void if, with the knowledge of the insured, foreclos- 
ure proceedings be commenced, or notice given of sale of any property cov- 
ered by this policy by virtue of any mortgage or trust deed. 

As will be observed, this provision provides that if, with the 
knowledge of the insured, foreclosure proceedings be commenced, 
etc., the policy shall be void. This was one of the defenses set up 
by the appellant in this suit, and, in order to make it available, it 
was incumbent on appellant to establish that said foreclosure suit 
was commenced with the knowledge of the insured. The record 
contains no evidence even tending to establish the fact that the in- 
sured had any knowledge whatever of the commencement of said 
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foreclosure suit until the summons was served upon it. Under our 
law, a suit is commenced by filing the complaint; and unless the in- 
sured had knowledge that such complaint was going to be filed a 
sufficient length of time before it was filed to notify the insurance 
company thereof, said requirement was one of impossibility. Said 
provision must receive a reasonable construction, in case it requires 
construction, and not be so construed as to require a party to give 
notice of a fact of which he has no information or knowledge. But 
said provision is too plain to require construction. It is that “the 
policy shall be void if, with the knowledge of the insured, a fore- 
closure proceeding be commenced.” Under this provision, if the 
insured has knowledge that a foreclosure proceeding is about to be 
brought, then he is required to give notice to the insurance com- 
pany. Said forfeiture provision should not extend beyond the rea- 
sonable import of the words used therein, and, as they include the 
party insured only, it would be very materially extending it to in- 
clude the party who holds the policy as security for a debt due from 
the insured. 

The appellant contends that the answer of the roller-mill com- 
pany, in the foreclosure suit, set up as an offset against the mortgage 
sought to be foreclosed the negligence of the First National Bank 
of Idaho for violating said provision of the policy, in not notifying 
the insurance company of the commencement of said foreclosure 
proceeding, and obtaining its consent to the bringing of said suit, 
indorsed on the policy in writing. The fact that the First National 
Bank of Idaho was not a party to said insurance contract, and was 
not the party insured, and therefore was not required to give notice 
to said company of its intention to commence foreclosure proceed- 
ings, must not be lost sight of. In the answer referred to, it is not 
shown that the insured had any knowledge of the commencement of 
said foreclosure suit until after it had been begun. The forfeiture 
provision of the policy applies to the knowledge of the insured, and 
not to that of any other person. It is shown by the record that N. 
C. Larsen, the president of said roller-mill company, did notify the 
agent of the insurance company of the commencement of said fore- 
closure suit within three or four days after the service of the sum- 
mons in that suit, and several days before the loss occurred; and 
fair dealing then demanded of the agent that he inform Larsen that 
his company would not consent to carry the risk longer, under said 
policy, and thus give Larsen opportunity to have procured insurance 
elsewhere. The agent knew that Larsen had never seen said policy, 
and knew nothing of its provisions. It is a fact that the record con- 
tains the denial of the agent tLat Larsen notified him of the 

Vou. XXTV.—22. 
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commencement of the foreclosure suit, but we infer that the jury ac- 
cepted the evidence of Larsen upon that point. It is further shown 
by the record that H. E. Miller, one of the stockholders in said 
roller-mill company, had talked with the agent of the insurance com- 
pany, and had requested him to be very careful, and keep the mill 
amply insured, and stated to the agent that it was a matter of much 
importance to him, for in case the mill burned without insurance it 
would ruin him; and the agent gave Miller to understand that he 
would attend to it. Under all other facts of this case, good faith 
and fair dealing required the agent of the insurance company to 
notify Miller and the roller-mill company if it intended to cancel the 
policy or hold it void for either of the causes set up as a defense, 
for he knew of the closing down of said mill months before the loss, 
and of the bringing of said foreclosure suit some two weeks before 
the loss. Heshould have notified them of such intention, if he had it, 
so as to have given them opportunity to procure insurance elsewhere, 
if they desired so to do. We will not presume negligence or cun- 
ning on the part of the company, but that it acted in good faith, and, 
with full knowledge, waived the provisions of the policy set up as a 
defense in this suit. The object of the contract of insurance is to 
secure to the assured indemnity from loss, for which he agrees to 
and does pay a certain stipulated sum. While the insurance con- 
tract cannot be strictly called a unilateral contract, it is prepared by 
the insurance company, and all of the conditions are asserted and 
included by the insurer; and a complete knowledge of all the terms 
and conditions are seldom read, and more seldom understood and 
considered by the insured. It is a fact veritied by experience of all 
who have any knowledge of insurance, as now conducted, that after 
the insured has signed the application he considers he has done all 
that is required of him, except the payment of the premium. The 
responses in the application are usually made largely upon sugges- 
tions of the agent, and written down by him and signed by the ap- 
plicant. This being the recognized method, it is, we think, a con- 
clusive argument in support of the rule laid down in West vs. In- 
surance Co. (Utah). In that case the court says: “Many of the 
earlier decisions appear to hold parties rigidly to the terms of the 
insurance contract. Upon examination of the more recent authori- 
ties, it seems clear that the rule of strict construction in regard to 
the terms of the insurance policy has been much relaxed; and the 
courts now hold that where the insurance company or its agent has 
been notified of additional insurance, or changes in the condition of 
the property, and no objection has been made, the company will be 
estopped from insisting on a forfeiture because permission, in writ- 
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ing, was not indorsed on the policy. The agent who has power to 
enter into contracts of insurance and issue policies may also waive 
forfeitures.” There can be but one legitimate purpose, but one pur- 
pose which is entitled to recognition by the courts, for which these 
multitudinous provisions are inserted, and that is the protection of 
the insurer from liability from a greater hazard or risk than it is 
clearly evident that he intended to assume; and as the case under 
consideration does show that the insurer bad full knowledge of the 
conditions, and, with such knowledge, continued to carry the risks 
and receive the premiums for a series of years, to permit him now 
to evade his liability would be a perversion of justice, and this we 
cannot do. We have carefully examined the errors assigned by ap- 
pellant’s counsel, and the authorities cited in their support, and have 
reached the conclusion that judgwent of the court below should -be 
affirmed, with costs in favor of respondents, and it is so ordered. 
Morgan, C. J., and Huston, J., concur. 


ee 


SUPREME COURT OF MINNESOTA. 


QUIGLEY ET AL. 
vs. 
ST. PAUL TITLE INSURANCE & TRUST CO.* 


The principle laid down in Wilson vs. Insurance Co. (36 Minn., 112), and other 
cases, that when an insurance policy contains a condition which renders 
it void at its inception, and this is known to the insurer when he issues 
the policy, he thereby waives the condition, applied to a policy of title 
insurance. 


The insurer agreed to indemnify, save harmless, and insure the insured mort- 
gagee against loss, not exceeding $2,200, by reason of incumbrances on the 
mortgaged premises, and defects in the title to the same; and further 
agreed, in case of suit, to defend the same for and in the name of the 
mortgagor, or pay the claim on which suit is brought, or pay the insured 
the amount of the liability under the policy. The insurer undertook the 
defense of such a suit, and assumed to save the insured mortgagee harm- 
less, but a loss occurred by reason of the negligence of the insurer. Held, 
under the provisions of the policy which are more fully set out in the 
opinion, the amount of recovery for loss caused by such negligence is not 
limited to $2,200. 


Stites W. Burr, for Plaintiffs. 
Stevens, O’Brien, Core & Ausrecut, for Defendant. 
Canty, J. 
On the 1st day of July, 1889, one Amelia Kingsley was the owner 
of a certain city lot in St. Paul, and was then erecting a building 
* Decision rendered, Feb. 13, 1895. Syllabus by the Court. 
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thereon, which was not completed for several months thereafter. 
She procured a loan of $2,200 of plaintiffs’ intestate, John O. Quigley, 
and mortgaged the lot to him to secure the repayment of the same. 
The mortgage is dated on that day, but was not recorded until 
October 22, 1889. The business of the defendant corporation is that 
of insuring titles, and on September 20, 1889, a written application 
was made to it by Quigley’s agent to insure the title of this lot to 
the extent of the mortgage interest of Quigley therein. The appli- 
cation was accepted, and a policy of insurance, dated October 22, 
1889, issued to Quigley accordingly. Thereafter Quigley foreclosed 
the mortgage, and bid the lot in at the foreclosure sale. The time 
to redeem expired on February 26,1892. No redemption was made, 
and Quigley became the owner of the lot. But between October 
10, 1889, and April 10, 1890, work and labor of the value of $95 was 
performed for Mrs. Kingsley in painting the building as a part of 
the erection of the same. A mechanics’ lien was filed therefor. 
Suit was brought to foreclose the same, in which Quigley was made 
a party, and a judgment of foreclosure was entered, adjudging the 
mechanics’ lien paramount to the lienof the mortgage. The lot was 
sold to satisfy the judgment, and the time to redeem from that sale 
expired on August 18, 1892, and no redemption was made. This 
divested the title of Quigley which he had acquired under his fore- 
closure sale nearly six months before. The defendant was duly noti- 
fied by Quigley of the commencement of the suit, and undertook 
and conducted the defense of the same in the name of Quigley under 
the provisions of the policy. The complaint in this action alleges 
that Quigley was in his lifetime a resident of New York, and that 
neither he nor these plaintiffs had any knowledge or notice of the 
entry of said judgment, nor of the sale under it, until after the time 
to redeem from that sale had expired. The action is brought to 
recover from defendant as damages the value of the lot—which is 
alleged to be $3,200—on the ground that it was the duty of defen- 
dant to indemnify and save harmless Quigley and these plaintiffs 
from this mechanics’ lien, and that defendant was negligent in fail- 
ing to satisfy the lien and in failing to pay the sum necessary to re- 
deem from the sale under the judgment before the time to redeem 
from that sale expired, and in failing to notify plaintiffs that it did 
not intend to redeem, and thereby give plaintiffs an opportunity to 
do so. The case was tried by the court below without a jury. 
Judgment was ordered for plaintiffs for $2,200 and interest, and 
each party made a motion for a new trial, and appeals from an order 
denying such motion. 
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1. We will first consider the appeal of the defendant. Said ap- 
plication contains the following provisions:— 

It is agreed that the following statements are correct and true to the best 
of the applicant’s knowledge and belief, and that any false statements or any 
suppression of material information shall avoid the said policy. * * * 
Present value of buildings? $2,800, when completed. Are there any incum- 
brances on the property; any mortgages, judgments, mechanics’, or other 
liens; * * * any pending or threatened litigations, any of which affect 
any part of the above property, known to you or rumored? State fully. 
Nothing except mtges. of $500 and $500, which are to be satisfied. Are any of 
said incumbrances, if any, to remain; and which not? Only the $2,200 now 
insured. 

At the time the application for the insurance was made, no part 
of the labor or material for which said mechanic's lien was filed had 
been furnished, but other labor and material had been furnished in 
doing other portions of the work of constructing the building, and 
of the amount to be paid for the same there remained unpaid the 
sum of $1,700, all of which was afterwards paid out of the proceeds 
of said loan. It is contended by defendant that the amounts due 
on these unpaid claims constituted mechanics’ liens on this lot; that 
the application warranted the truth of the above-quoted representa- 
tions, which were false; and that the falsity of the same avoided the 
policy, even though no loss or prejudice resulted to defendant by 
reason of the falsity of the representations. In answer to this, we 
will say that it appears from the recitals in the policy that defen- 
dant had full knowledge of the existence of these unpaid claims for 
labor and material when it issued the policy, and must be held to 
have waived the false warranty as to them, under the rule laid down 
in Brandup vs. Insurance Co , 27 Minn., 393, and Wilson vs. Insur- 
ance Co., 36 Minn., 112. By the terms of the policy the defendant 
excepts from its liability the defects and liens set forth in schedule 
B of the policy. Among the things so enumerated in schedule B 
is, (4) Provisions of an agreement between said mortgagors and 
Joseph M. Lee,” giving Lee “a lien on the premises for such sum 
as may remain unpaid upon the construction of the building on the 
premises,” and stating the book and page in the register’s office where 
this agreement is recorded. This agreement was introduced in evi- 
dence on the trial. It is dated October 8, 1889, and states that 
$1,700 then remained due and unpaid “ on account of the construc- 
tion of said house and appurtenances.” By its terms, Mrs. Kings- 
ley agrees that Lee shall have a lien on the premises for any sums 
which he may advance in paying this claim. This reference in the 
policy to the Lee contract makes that contract and all statements 
contained in it a part of the policy, and by issuing the policy, 
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knowing these warranted representations to be false, the defendant 
waived them, and cannot now be heard to say that it intended to 
issue and deliver, not a valid policy, but a worthless piece of paper. 
The order appealed from by defendant should be affirmed. 

2. We will next consider plaintiffs’ appeal. It appears by the bill 
of exceptions that on the trial plaintiffs offered to prove that at the 
time their title to the lot was divested by the expiration of redemp- 
tion on the mechanic’s lien foreclosure, the lot was worth $3,200. 
Defendant admitted that at that time the lot was worth more than 
$2,200, and objected to the offer as incompetent and immaterial. 
On this admission the court sustained the objection, holding that 
by the terms of the policy the limit of defendant’s liability was 
$2,200, and this ruling is assigned as error. We are of the opinion 
that this assignment of error is well taken. The policy, by its terms, 
limits the liability of the defendant for loss on account of certain 
kinds of defects and incumbrances to $2,200. But this limitation 
on its liability does not apply where the loss is caused by its own 
negligence in the performance of duties which it assumes to per- 
form under the contract. The following are all the parts of the 
policy which we deem material on the question now under consider- 
ation: The defendant, 

In consideration of the sum of $2,200 to it paid, doth hereby covenant that 
it will, for the period of 25 years from the date hereof, indemnify, keep harm- 
less, and insure John O. Quigley, New York, the mortgagee named in a certain 
mortgage executed ly Amelia Kingsley, * * * from all loss or damage not 
exceeding twenty-two hundred dollars, which the said insured shall, during 
said period of twenty-five years, sustain by reason of defects in the present 
title of said mortgagors to the real estate or interest described in schedule A, 
hereto annexed, or by reason of liens or incumbrances affecting the same at 
the date hereof, or by reason of any defect apparent of record in the execution 
or filing for record of said mortgage, excepting only such as are set forth in 
schedule B; subject to the conditions and stipulations hereinafter contained, 
and, together with said schedules, made a part of this policy. 


Attached to the policy, and made a part of the same, are, among 
others, the following stipulations and conditions :— 


(1) This company will, at its own cost and charge, defend the insured in all 
actions of ejectment or other proceedings founded upon a claim of title or 
incumbrance prior in date to this policy, and not herein and in schedule B 
excepted ; reserving, nevertheless, the option of settling the claim, or of pay- 
ing the amount of its liability at that time under this policy; and payment, 
or tender of payment, of such amount shall determine all liability of the com- 
pany under such claim. In case any such action or proceeding is begun, it 
shall be the duty of the insured to notify the company thereof in writing, 
within ten days after service of the summons therein, and secure to it the 
right to defend the action or proceeding, and to give all possible assistance 
therein; but such defense by the company shall not change or alter the rights 





1895.] Quigley et al. vs. St. Paul Title Ins. & Trust Co. 343 


or obligations of any of the parties hereto. If such notice shall not be so 
given, and such right to defend be secured to the company in such action or 
proceeding, then this policy shall be void. 

(3) As long as the interest of the insured in said real estate consists of a 
mortgagee’s interest and subject to redemption, the company may, at its 
option, at any time, if it shall deem such action necessary for its protection, 
under this policy, pay the amount then remaining unpaid on said mortgage, 
and in that case the mortgagee or his assigns shall, by proper instrument, 
assign to this company said mortgage, together with the indebtedness secured 
thereby, or the proportion thereof remaining unpaid. 

(5) No right of action shall accrue under this policy * * * until the in- 
sured (unless absolved by the company) has, at the company’s option, either 
assigned or conveyed, or in writing agreed on demand to assign and convey, 
to the company, or such person as it may name, all the right, title, and inter- 
est of the insured in and to said above-described real estate or interest, at the 
following price, viz.: (a) As long as the interest of the insured shall continue 
to be a mortgagee’s interest, or still subject to redemption, the price to be 
paid shall be the amount then remaining unpaid on said mortgage indebted- 
ness, or the amount necessary to permit such redemption. (b) If the interest 
of the insured shall, by foreclosure and the expiration of the period of re- 
demption, have matured into an ownership in fee simple, the price to be paid, 
unless determined by mutual agreement, shall be the amount bid at said fore- 
closure sale, with interest thereon at legal rate from the date of such fore- 
closure sale, together with any and all subsequent expenditures by the insured 
for improvements, taxes, or assessments on said real estate, with interest at 
the legal rate on each of such expenditures from the date of the making 
thereof, less any sum or sums received by said insured from any partial re- 
demption or sale of said real estate. (c) Any payment under this policy, 
whether made as the consideration of any such assignment or conveyance as 
aforesaid, or otherwise, shall reduce the liability of the company hereunder 
by the amount of such payment. 

(7) Claim under this policy having been settled, the company shall be sub- 
rogated to all rights of action and remedies for recovery; and the insured 
hereby assigns and warrants to the company such rights, and agrees that his 
name may be used in all lawful proceedings therefor. If the payment does 
not cover the loss of the insured, the company shall be interested in such 
rights with the insured in the proportion of the amount paid to the amount 
of the loss not hereby covered; and the insured warrants that such rights of 
subrogation shall vest in the company, unaffected by any act of the insured. 


It will be seen by an examination of the provisions in the body of 
the policy, above quoted, that the defendant agreed to indemnify, 
save harmless, and insure Quigley against loss from three different 
causes: (1) “Defects in the present title;’ (2) “liens or incum- 
brances affecting the same at the date hereof;” (3) “any defect ap- 
parent of record in the execution or filing for record of said mort- 
gage.” Its liability for loss from these three causes is expressly 
limited to $2,200, and the insured has a right to recover that amount 
of loss arising from any or all of these three causes alone, and this 
fairly implies that, if his loss arises from some other cause besides 
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these three, this limitation does not cover it also. In this case it is 
claimed that his loss does, at least in part, arise from some other 
cause, to wit, that of the negligence of defendant. Under said sec- 
tion or subdivision 1 of the stipulations and conditions attached to 
the policy, the defendant has the option to defend the suit or pay 
the claim on which suit is brought, or pay the insured the amount 
of its liability under the policy. If it elects to defend the suit, it 
must be held to do so for its own benefit, and must exercise reason- 
able care; if it fails to do so, it is liable for any loss caused by such 
failure, and the limitation above quoted does not apply. Neither 
does the provision, “but such defense by the company shall not 
change or alter the rights or obligations of any of the parties here- 
to,” contained in said section 1, relieve the company from liability 
for its negligence, but it also implies that such defense will be con- 
ducted with reasonable care, and must be read as if that condition 
was expressly attached to it. Even if the claim on which the suit 
was brought was one against which defendant had not insured the 
title, and against which it was not obliged to defend, still, if it volun- 
tanly undertook to indemnify the insured, and defend the suit for 
him, it would be obliged to use reasonable care, and would be liable 
for its negligence or misconduct by reason of which he was misled 
and injured. It may be proper here to remark that no claim is 
made that the lien in question is not covered by the policy of insur- 
ance. Neither is it claimed that subdivision or section 5 above quoted ° 
in any manner limits the amount of recovery, and we cannot see that 
its provisions have any other effect than that of creating a condition 
precedent to the commencement of the action. It certainly cannot 
be held that the option there provided for must be held open so as 
to give the insurer a chance to speculate on the amount of the ver- 
dict, and accept the option afterwards if more favorable to him than 
the verdict. Neither would the prices tuere provided for be in any 
sense the measure of damages. We are of the opinion that it was 
error to exclude the testimony offered. 

The court also excluded the affidavit of one Stevens, who was an 
officer of the defendant corporation, and who was acting within the 
apparent scope of his authority when he made the affidavit, in which 
he set out the reasons why defendant failed to redeem the lot from 
the mechanic’s lien foreclosure sale. The evidence was competent 
as an admission tending to prove negligence on the part of the de- 
fendant, and it should have been received. This disposes of the 
case. The order denying defendant’s motion for a new trial is 
affirmed, and the order denying plaintiffs’ motion for « new trial is 
reversed, and a new trial is granted. 





Agricultural Ins. Co. vs. Morrow. 


SUPREME COURT OF NEBRASKA. 


AGRICULTURAL INS. CO. or WaTERTOWN 
vs. 
MORROW.* 


Where there were proofs which tended to show the existence of a mortgage 
on property when it was insured, and that there was such knowledge of 
the existence of such mortgage as tended to show a waiver of that condi- 
tion of the policy which rendered its provisions void if there existed a 
mortgage when such policy issued, held erroneous for the district court, 
after summarizing what facts might be deemed a waiver of such existing 
mortgage, to state that if these facts were established the provision of 
the policy as to incumbrance was eliminated therefrom, when there had 
been proof of a mortgage having been made after the policy had been 
issued, in respect to which mortgage the condition of the policy as to the 
forfeiture was, by its terms, just as applicable as to an existing mortgage. 


Avams & Scort, for Plaintiff in Error. 
J. L. Carpwett and W. 8. Hamizton, for Defendant in Error. 


Ryan, C. 

The defendant in error recovered a judgment against the plaintiff 
in error, in the Lancaster County District Court, on account of dam- 
ages occasioned by fire to the insured household goods and other 
personal property of the defendant in error. The policy was dated 
January 21,1891. The fire was on May 20th, following. The duly 
authorized agent of the insurance company was W. I. Fryer, who, by 
an offer of 15 per cent commission upon premiums, had induced 
L. Marshall to solicit insurance for him, and, among other risks, to 
secure that of defendant in error. Among other defenses urged 
was one which, in this connection, may readily be disposed of; and 
that defense was that part of the property, for the damage of which 
a claim is made, was never owned by the insured. There was a note 
given for a certain sum of money due on the purchase price of a 
piano, in which note it was stipulated that the ownership of the 
piano should be held by the payee until the full paymext of said 
note. This note, however, was dated May 11,1891, and no recovery 
was sought for damages in respect to the aforesaid piano. As was 
done in the district court, therefore, this musical instrument may 
now be dismissed from consideration. 

Complaint is made that proof was permitted that, with knowledge 
of the existence of a chattel mortgage, the policy in question was 
issued by the agent of plaintiff in error. No assignment was made 


* Decision rendered, Feb. 6 1895. Syllabus by the Court. 
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of this in the petition in error, and it, therefore, is entitled to no 
consideration. When this mortgage fell due, the defendant in error 
was unable to pay the sum secured by it; and thereupon Mr. Mar- 
shall paid it, and, for the amount paid, took another mortgage on 
the property previously mortgaged as well as insured. By answer, 
the plaintiff in error had pleaded the conditions of the policy, by 
virtue of which the existence of a mortgage at the time the policy 
was issued, or the making of a mortgage subsequently, without the 
consent of the insurer, avoided the liability of plaintiff in error, and, 
by averments, had entitled itself, upon corresponding proofs, to a 
release from liability, by reason of the existence of a mortgage 
thereon when the property was insured, and also by reason of a 
mortgage subsequently made on the same property. The relation 
of these mortgages to each other, in the light of the evidence, has 
already been stated. The effect of a waiver as to the first was de- 
scribed to the jury in the following instructions: “(4) You are 
instructed that said provision in said policy is valid,—binding on 
plaintiff,—and that a violation thereof by plaintiff before loss is suffi- 
cient to avoid liability on defendant’s part, under said policy, for 
damages by fire to property insured thereunder, providing that said 
provision was at the time of said fire one of the conditions of said 
policy. In this connection, you are instructed that if you find from 
the evidence that the witness Marshall, while acting as the agent of 
W.I. Fryer, the defendant’s agent at Lincoln, Neb., and while engaged 
in the business of soliciting fire insurance for defendant company, 
applied to plaintiff to insure his furniture in defendant company, 
and if you find from the evidence that the plaintiff then stated to 
said Marshall that his furniture was incumbered by chattel mort- 
gage, and if you find from the evidence that said Marshall so in- 
formed defendant’s agent Fryer, at or prior to the time said policy 
was issued to the plaintiff, then, if you so find said notice to defend- 
ant’s agent Fryer of such incumbrauce was notice to defendant, and 
you are instructed that, if you so find, then defendant is, in law, 
held to have waived said condition,—to have eliminated the same 
from the policy,—and would, if you sv find, constitute no defense 
to this action. (5) If you find from the evidence that witness Mar- 
shall received the $13 premium for the policy of insurance sued on 
by him, soliciting from plaintiff, for defendant company, although 
said Marshall may not have signed said policy as agent, or if you 
find from the evidence that said Marshall, directly or indirectly, 
made or caused to be made on policy or contract of insurance sued 
on in this action, then you are instructed that the statute of this 
state, if you so find, makes said Marshall, to all intents and purposes, 
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the ageni of the defendant; and you are instructed that, if you so 
find, then notice by plaintiff to said Marshall of such mortgage in- 
cumbrance on said property insured, made and given prior to the 
issuance of said policy, is notice to defendant, and, if you so find, 
then said provision as to incumbrance was eliminated from said 
policy, and would constitute no defense to this action.” In the 
fourth instruction quoted, it might with much plausibility be urged 
that the expression, ‘‘ then defendant is, in law, held to have waived 
said condition,” should be considered as but repeated in the ex- 
pression, “to have eliminated the same from the policy,” which 
immediately follows, and that, therefore, the instruction amounted 
simply to a statement that the issuing of a policy with knowledge 
by the agent of the insurer of the existence of a mortgage was a 
waiver of the right of the principal to msist on this defense. In the 
fifth instruction, however, the rule as to waiver of an existing mort- 
gage by the issue of a policy by an agent of the insurer having 
knowledge of the existence of such mortgage was distinctly stated, 
and this was followed by the general instruction that, if the jury 
find these facts established by the evidence, “then said provision as 
to an incumbrance was eliminated from the policy, and would con- 
stitute no defense to this action.” Amplification is not required to 
show that, although the insurance company might waive the right 
to object to an existing mortgage, this would not, of necessity, 
“eliminate” this protective provision, as against another mortgage 
subsequently made. For the error pointed out in respect to the 
effects of proof of a waiver of the provision as to a forfeiture on 
account of an existing mortgage, the judgment of the district court 
is reversed. Reversed. 





Supreme Court of Washington. 


SUPREME COURT OF WASHINGTON. 


DAVID 
v8. 


OAKLAND HOME INS. Co.* 


Proofs of loss were served under directions of adjuster who visited the place, 
and who afterwards notified him by letter that they were defective. 
Further proofs were served and insured was written to by the adjuster 
that he would visit the place again and take up the matter. No agreement 
was reached at such visit, but it did not appear that any definite proposal 
for settlement had been made by the company, but propositions of insured 
had been rejected in a manner to lead him to believe that no final decision 
had been reached at the end of six months, within which it was provided 
suit must be brought. 


Held, That the limitation clause had been waived, and suit within a reasonable 
time thereafter was not too late. 


Suarpsten & Brarrner, for Appellant. 
W. W. Likens, fur Respondent. 


Hoyt, C. J. 

This action was brought to recover for loss of property covered by 
an insurance policy issued by the defendant. There was a clause in 
the policy which provided that no action could be maintained thereon 
unless commenced within six months from the date of the fire. On 
account of this provision, and of the fact that suit was not com- 
menced until more than six months from the date of the fire, it is 
claimed by the appellant that the action cannot be maintained, and 
upon that claim alone it seeks to have the judgment rendered in the 
court below reversed. Upon the trial it appeared from testimony 
which was practically undisputed that soon after the fire an adjuster 
of the defendant visited Tacoma, where the property burned had 
been situated, for the purpose of adjusting the loss; that, pursuant 
to his directions, proofs of loss in attempted compliance with the 
terms of the policy were furnished the company; that soon after 
their receipt a letter was written by the adjuster to the plaintiff, in- 
forming him that the proofs of loss were defective, and calling at- 
tention to the terms of the policy for his direction in furnishing 
further proofs; that thereafter, and about the 1st of October, further 
proofs were furnished to the satisfaction of the company; that after 
that time the adjuster, in reply to a letter from plaintiff, stated that 
he would be in Tacoma some time in | November and would then take 
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up the matter of further adjusting the loss in question; that he went 
to Tacoma at or about the time stated, and there met the plaintiff; 
that during the interview which followed propositions of settlement 
were made, as to the exact terms of which there is some conflict in 
the testimony; that no further action was taken in the premises until 
some time in March, when ithe plaintiff visited the office of the ad- 
juster in the city of Portland, Or., when, for the first time, he was 
informed by the adjuster that the company was not liable for the 
loss; that the most it would do would be to return the premium 
which had been paid for the insurance. It further appeared from 
the undisputed proofs that such adjuster was fully authorized to 
represent the company in all matters connected with the adjustment 
of the loss in question. It was not made to appear that at any of the 
interviews prior to the one in the month of March there had been 
any definite proposition made to the plaintiff by or on behalf of the 
company. It did appear that the definite propositions made by 
plaintiff had been rejected by the company, but, prior to the inter- 
view in March, above referred to, such rejections had been accom- 
panied by such statements and actions as to induce the plaintiff to 
believe that there had been no final decision in regard to the adjust- 
ment of the loss. Did these interviews, and the action of the com- 
pany in relation to the loss, warrant the respondent in believing it 
was its intention to waive the condition in the policy upon which it 
now plants itself? The company contends that there were no facts 
shown by the proofs which would amount to a waiver of the con- 
dition, or even tend to show such waiver. 

In determining the question thus presented it must be borne in 
mind that the insured and the insurer, in cases like the one under 
consideration, do not stand upon an equal footing. The insurer is 
always represented by persons of experience in such matters, while 
the insured is usually a man of much less general information, with 
little or no knowledye in relation to insurance matters. Such being 
the relation of the parties, good conscience requires that there should 
be no attempt to overreach the insured by the insurer. Jt does not 
follow that the terms of insurance contracts can be set aside or dis- 
regarded. Such contracts, like all others, must be presumed to have 
been entered into by both parties with their eyes open, and the 
conditions to which they have assented must be enforced in contracts 
of this kind the same as in any other. But it does follow from tie 
relation of the parties to each other that courts will require the ut- 
most frankness on the part of those representing the insurer in their 
dealings with the insured. In the case at bar the conceded facts 
fail to show that the insured at any time had any direct promise that 





350 Supreme Court of Washington. { May, 


the loss would be adjusted in the future, and the whole, or any por- 
tion thereof, paid; but, in our opinion, it does appear from the un- 
disputed testimony that at each time when the offer of compromise 
on the part of the insured was rejected by the company such rejec- 
tion was made under such circumstances, and in such a manner, as 
to warrant the plaintiff in believing that the matter was still open 
for further consideration and adjustment between the parties. So 
long as the insured was thus given the right to suppose that the 
question of adjustment was an open one, he had the right to assume 
that the condition of the policy as to the time for the commencement 
of an action thereon had been waived by the company; and such 
waiver would continue until by some definite action on its: part the 
company had notified the insured of the rejection of his claim, after 
which he would have a reasonable time in which to commence an 
action upon the policy. There is no proof tending to show that such 
notification was given prior to the month of March, and this action, 
instituted early in April, was brought within a reasonable time there- 
after. It follows that the company was not in a situation to derive 
any benefit from the clause of the policy under consideration. 

What we have said disposes of the assignment of error founded 
upon an instruction given to the jury. The undisputed proofs, as 
hereinbefore interpreted, warranted the instruction to the jury to the 
effect that, unless they found that there had been a rejection of the 
claim prior to the date of the interview in Portland, in the month of 
March, the plaintiff could recover. The judgment must be affirmed. 

Scott and Gordon, J. J., concur. 

Dunbar, J. I concur in the result; but on the ground that con- 
struing all the provisions of the contract together the statute of 
limitations had not commenced to run at the time the action was 
commenced. 

Anders, J. (dissenting). I see nothing in the record in this case 
that convinces me that the agent of the insurance company ever said 
or did anything in regard to the loss in question which either the 
respondent or the court had a right to construe as a waiver of any 
right the company had under its contract as set forth in the policy, 
and about which there is no dispute. I therefore respectfully dissent. 





Henderson vs. Travelers Ins. Co. 


UNITED STATES CIRCUIT COURT, 


District oF WYOMING. 


HENDERSON ) 


Us. 


TRAVELERS INS. CO.* \ 


The insured applied to general agents of an accident company for a policy 
that would protect his family, that he was being pursued, and was as- 
sured that the policy would apply in case any one killed him The same 
assurance was given on itsrenewal. The insured did not read the policy. 


Held, That a provision in the policy exempting in case of death from inten- 
tional injuries inflicted by another was waived, and the policy should be 
reformed to exclude such exemption. 


A. C. Camppett and R. W. Brecxons, for Plaintiff. 
Porrer & Burke, fur Defendant. 


River, D. J. 

This is a bill in equity to reform a contract of insurance. The 
bill alleges, in substance, that there was a mutual mistake in the 
agreement, as reduced to writing, in that the said agreement, by its 
terms, provided that, in case said George B. Henderson (the insured 
named in the policy) came to his death from intentional injuries 
inflicted upon him by another person, there could be no recovery 
upon the policy, whereas the true agreement, made by and between 
the insured and the defendant company, was to the effect that, if the 
said George B. Henderson should come to his death from intentional 
injuries inflicted upon him by another person without his consent, 
the defendant would pay to the plaintiff herein (the beneficiary 
named in the policy) the sum of $10,000. The testimony shows 
that Henderson paid the premium on the 7th day of January, 1889, 
and received a policy which had printed upon the back, “This in- 
surance does not cover [after enumerating a number of cases] in- 
tentional injury [inflicted by the insured or any other person] ;” 
that he again, on the 7th day of February, paid an additional pre- 
mium of $50, and received a renewal receipt, renewing the pulicy for 
another year. The insurance in this case was solicited by one Gideon 
M. Kepler, a clerk in the employ of the firm of Riner & Johnson, 
who were the agents of the defendant company at Cheyenne. I 
think, under the evidence in this case, it must be held that Riner & 
Johnson were the general agents of this company. They had the 
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power, as shown by the evidence, to complete the contract of insur- 
ance without referring the application to the company. They solic- 
ited the insurance, received the application, and, upon payment of 
the premium, delivered the policy, and determined, without refer- 
ring the matter to the company or any of its officers, whether the 
particular risk was a proper one; and I think the power given, 
rather than their territorial jurisdiction, must determine whether 
or not they were general agents. The testimony shows that Mr. 
Kepler, the clerk who solicited insurance for this firm, was employed 
for that purpose; that he not only solicited insurance, but that he 
received the premiums, for the firm, and filled out and delivered 
policies, signing the firm’s name thereto. In this particular instance 
he solicited the insurance, and received the premium, which was 
paid by check made payable to his order, and which he indorsed to 
the firm; the policy being filled out and the firm name signed thereto 
by Mr. Ransom, another clerk in the employ of this firm. The re- 
newal receipt, which was issued a year later, was also solicited by 
Kepler, and was filled out and the firm name was signed thereto by 
him, and the premium was again paid to him by the insured, and by 
him paid over to the firm. Authorized, as he was, by this firm, to 
solicit insurance, receive premiums, make out and deliver policies, I 
think it must be held that his act was the uct of these insurance 
agents so far as the rights of the insured under the policy are con- 
cerned. Mr. Kepler testifies that he solicited this insurance; that 
the insured was, at the time, stopping at the Inter-Ocean Hotel, in 
Cheyenne, Wyo.; that the conversation took place in a little ante- 
room behind the washroom in the hotel; and that no one else was 
present at the conversation. He further testifies that Mr. Hender- 
son, the insured, explained to him fully his situation and business, 
and stated, in the language of the witness, that “they were after 
him up in that country, and he would like the insurance policy as a 
matter of protection to his family.” He further testifies that Mr. 
Henderson asked for a policy that would protect him against any- 
thing that would happen to him upon a ranch; and that he stated 
to Mr. Henderson, at the time, that this policy which he proposed 
to issue would insure him against any and all kinds of accidents, 
with the exception of encounter between man and man in the way 
of fighting; and that he particularly stated to Mr. Henderson that 
they would pay to Mrs. Henderson, his wife, the amount of the pol- 
icy, if he was accidentally killed, or if any one killed him as he was 
going to and from the city; and that he assured Henderson, both at 
the time the insurance was taken and at the time of .renewal, in 
response to inquiries propounded by Henderson, that in such a case 
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“this policy would cover him.” He further states, on cross-examin- 
ation, that he delivered the policy to Henderson at Maston’s store; 
that Henderson took him to the Inter-Ocean Hotel, and gave him a 
check for the policy; that Henderson put the policy in his pocket 
and did not look at it. He further testifies that he supposed, at the 
time he delivered the policy to Henderson, it did cover intentional 
injury inflicted upon him by some other person without his consent, 
and that he repeatedly said to Henderson, during their conversation 
that in case he came to his death in this way the company would 
pay to Mrs. Henderson the sum of $10,000. As to the conversation 
which took place between Henderson and Kepler, at the time the 
renewal was made, Mr. Kepler is fully corroborated by Mr. Hosford, 
who was present at that conversation. He testifies that Henderson, 
at the time, turned to Kepler, and said to him (after Hosford had 
expressed some doubt about the insurance), “Is this all right?” and 
that Kepler replied, “ Yes;” that Henderson then informed him that 
he was liable to be killed, and that he wanted to insure his family so 
that in case he was taken away they would be cared for; and that 
Kepler again assured him that the policy was all right. Mr. Kepler 
further testifies that his recollection is that he prepared the applica- 
tion, and that Mr. Henderson signed it. However this may be, it is 
apparent, from the character of some of the answers, that they were, 
at least, suggested by him. 

I am entirely satisfied, from an examination of the testimony in 
this case, that, if it was within the power of general agents (as I 
hold Riner & Johnson to be in this case) to waive the condition of 
this policy, it must be held to have been waived in this case; because 
Mr. Henderson, as the evidence discloses, had some misgivings as to 
whether the policy covered a case such as resulted in his death. In 
one of the conversations with Mr. Kepler, in relation to this insur- 
ance, Henderson called Kepler’s attention directly to this matter, 
and said that he wanted to be sure about it; that he preferred to pay 
a higher premium, if it was necessary, to have the policy cover a case 
of intentional injury inflicted upon him by another without his con- 
sent; and that he only accepted the policy and paid the premium 
upon being assured over and over again, by the soliciting agent, that 
the policy did cover such a case. 

Upon the question of the power of the general agents of an insur- 
ance company to waive a condition of this character, the authorities 
are very much in conflict. That Kepler, who solicited this insurance, 
was acting within the apparent scope of his authority, must, under 
the evidence, be conceded. While I am aware that there are many 
authorities holding to the contrary, Iam inclined to the opinion that 
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the acts and assurances of Kepler should be held to be the acts and 
assurances of the company, and that the policy in its present form 
does not express the true agreement between the insured and this 
company. A decree will be entered reforming the contract as prayed 
in the bill. 


SUPREME COURT OF ALABAMA 


SELLERS et At. 
vs. 


COMMERCIAL FIRE INS. CO.* 


‘The plaintiff applied to a broker for insurance, who filled in a blank belong- 
ing to another company and presented it to the agent of defendant com- 
pany, who had agreed to allow him commissions on such business as he 
brought. The broker did not represent himself as agent of defendant, 
nor was he so represented in the policy, which he procured and delivered 
to plaintit?, receiving the premium. 


Held, That the broker was agent of insured, and the policy was avoided for 
false representation in application as to location of storehouse insured. 


The defendant pleaded a breach of warranty in the application 
for the policy as to the location of the storehouse insured, alleging 
in said plea that plaintiffs had made a false statement in their ap- 
plication. The plaintiffs replied to this plea that there was no such 
breach, for the reason that they had made no such statement as al- 
leged in said plea, and averred that they had truly represented the 
location of the property to the agent of the defendant, who had filled 
the blank spaces in said application, and that they had been induced 
to sign the written application with said alleged statements therein 
by the fraudulent misrepresentations of the agent of the said defen- 
dant, on which they relied. The defendant filed a rejoinder to this 
replication, and issue was joined thereon. The facts, as shown by 
the bill of exceptions, are as follows: Plaintiff testified that on the 
5th day of April, 1892, he called on Trimble & Co., who were insur- 
ance agents, and spoke to them “about procuring some insurance 
on the storehouse of plaintiffs;” that he told Trimble he wanted to 
insure a one-story frame building, together with the goods belong- 
ing to plaintiff's firm therein; that he also said to him that the store- 
house was located about five miles from Ada, and was known as a 
“country store,” and was situated on about a half-acre lot near J. S. 
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Sellers’ plantation; that, while he was talking, Trimble took a blank 
application, and wrote something therein; that, after he finished 
writing, he asked the witness to sign the application; that he (wit- 
ness) asked Trimble if he had written in the application the facts 
stated by him; that Trimble replied that he had, and thereupon he 
signed the application. He also testified that he could read with 
difficulty, and relied on Trimble’s representation, and that he did 
not state to Trimble that the storehouse was upon the plantation. 
On cross-examination, this witness was shown a paper which was 
attached as an exhibit to the bill of exceptions. This was an appli- 
cation for insurance addressed to the Syndicate Insurance Company, 
of Minneapolis, Minn. It contains a description of the property 
sought to be insured, and describes it as situated on the plantation 
of assured, five miles from Ada. He testified that the signature to 
the paper was in his handwriting, and that he had never made but 
one application to Trimble for insurance upon this particular store- 
house; that no other application ever made by him contained a de- 
scription of this storehouse or the goods therein. Defendant then 
offered this paper in evidence. Objection was made to it, the ob- 
jection going to its identification as the paper upon which the policy 
of insurance was issued. This objection was overruled, and plain- 
tiffs duly excepted. This witness further testified that on the 10th 
of April, after the application was made, he obtained from Trimble 
& Co. the policy sued upon, and paid Trimble a premium of $18.13 
thereon; that he never employed Trimble & Co. to obtain the policy 
of insurance for him; and that they were not authorized to act as 
his agents. The plaintiffs then introduced George Stuart, of the firm 
of Trimble & Co. He testified that he was the party by whom the 
application was written out; that he wrote it out as directed by J. S. 
Sellers; that the application introduced in evidence was the one 
which he wrote; that it was written out by him in Sellers’ presence, 
and that the description of the location of the building was written 
as directed by Sellers, and it was read over to Sellers after he had 
written it, and then signed; that, after the application was written, 
he took it to Holt & Abercrombie, who were the agents of defen- 
dant company, and obtained from them the policy upon the appli- 
cation; a few days thereafter, Sellers came and got the policy, and 
handed to him the amount of the premium; that they charged Sel- 
lers nothing for getting the policy; that they had an agreement with 
the agents of defendant and with the agents of other insurance com- 
panies, that they should receive from those agents a certain share 
of the commissions which the agents received from the companies 
on all policies brought by witness’s firm to such agents; and that 
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they did receive from the agent of defendant their share of those 
commissions. This witness further testified that neither the firm 
nor any member thereof was, at the time the policy was issued, or 
had ever been, the agents of defendant, and that, so far as he knew, 
the defendant had no knowledge or notice of the arrangement be- 
tween his firm and its agents. Counsel for plaintiffs announced that 
this was all the evidence that they had on the question of the 
authority of Trimble & Co. as agents and representatives of defen- 
dant. Thereupon counsel for defendant moved the court to exclude 
from evidence the testimony of the witness Sellers that he stated to 
the party to whom he made the application that the storehouse was 
located on a half-acre lot belonging to plaintiff’s firm, and that it 
was not stated that it was located upon the plantation. The court 
sustained this motion. The plaintiffs excepted, and after this ruling, 
took a nonsuit, with a bill of exceptions. 


Sayre & Pearson and Cuas. Witxrnson, for Appellants. 
Tompkins & Troy, for Appellee. 
BrickE.., C. J. 

It is obvious the admissibility of the evidence excluded is to be 
tested by the inquiry whether Trimble & Co., when a member of the 
firm prepared the application for insurance in which occurred the 
misdescription of the location of the storehouse, were the agents of 
the defendant. If there was legal evidence having a tendency to 
support the affirmative of this inquiry, the evidence excluded 
ought to have been received, leaving the jury to pass upon its suf- 
ficiency or credibility, however much may have been the conflict in 
the evidence touching the transaction to which it related. If there 
was an absence of such evidence, or if the legal evidence, without 
conflict, showed that, in the preparation of the application and the 
procurement of the insurance, Trimble & Co. were the agents of the 
plaintiffs, the evidence was properly excluded. “Res inter alios 
acta alteri nocere non debet,” is a maxim of the law of evidence, of 
great practical usefulness, and of the highest importance. “On a 
principle of good faith and mutual convenience, a man’s own acts 
are binding upon himself, and are, as well as his conduct and decla- 
rations, evidence against him, yet it would not only be highly incon- 
venient, but also manifestly unjust, that a man shall be bound by 
the acts of mere unauthorized strangers; and, if a party ought not 
to be bound by the acts of strangers, so neither ought their acts or 
conduct to be used as evidence against him:”’ Broom, Leg. Max., 
954. Hence, agency is a fact the burden of proving which rests 
upon the party affirming its existence; and it must be proved by 
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other evidence than the acts or declarations of the supposed agent 
before it can be assumed that he represents and has authority to 
affect or bind the principal: 1 Brick. Dig., p. 54, § 9; 2 Wood, Ins., 
§ 420. Contracts of insurance are usually negotiated by the insurer 
through the intervention of agents; and this is so of necessity when, 
as is now almost universally true, the insurer is an incorporated 
company. The company can act only through its officers and agents; 
and, to the officers and agents representing it at its principal place 
of business, it has the power to add any number of special or gen- 
eral agents it may deem proper. It is these agents with whom the 
insured frequently negotiates insurance, and upon whom reliance is 
placed. The doctrine now generally accepted is that when an agent 
of a company, having authority to solicit insurance or to receive 
applications for insurance, voluntarily, or at the request of the appli- 
cant, assumes to prepare the application, and by negligence or mis- 
take or intentionally inserts therein matter which is untrue, the 
applicant having truly stated the matter, procuring the signature of 
the applicant to the application, if the company receives the appli- 
cation and premium, and issues the policy, in the event of loss it 
will be estopped from insisting on the falsity of the matter to avoid 
liability, though the truth of the matter may be warranted by the 
insured. And this is true though the policy may declare that, when 
the application is made through an agent, he shall be deemed the 
agent of the applicant, or that the applicant shall be responsible for 
his representations: Insurance Co. vs. Wilkinson, 13 Wall, 231; In- 
surance Co. vs. Mahone, 21 Wall, 152; Insurance Co. vs. Garner, 77 
Ala., 210; Williamson vs. Association, 84 Ala., 106; Creed vs. Sun 
Fire Office (Ala.); May, Ins. (2d Ed.), § 143. The doctrine neces- 
sarily rests upon the hypothesis that the person by whose acts, dec- 
larations, or mistake the company is to be estopped was its actual 
agent for some purpose, having some authority to represent and 
bind it in the transaction of some part of its business: Insurance 
Co. vs. Carlin, 58 Md., 336. When it is found there was an agency, 
as to third persons dealing with the agent in good faith, as to all 
matters within the scope of his apparent or real authority, the com- 
pany is bound: 2 Wood, Ins., § 408; May, Ins. (2d Ed.), § 126. 
Agency springs from contract, and the consent of the principal, ex- 
press or implied, is as essential to its creation as it is to the consti- 
tution of any other contract: Whart.,Ag.,§ 1. If the consent of the 
principal has not been yielded, if he has not clothed the supposed 
agent with any authority, real or apparent, the acts or declarations 
of such person, as to the principal, are res inter alios acta; and for 
them, whether the principal be a natural person or a corporation, 
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whatever may be the business transacted, the principal cannot, 
without manifest injustice, be affected. 

The undisputed facts are that the plaintiffs applied to Trimble & 
Co. for insurance of the storehouse and stock of merchandise. From 
whom or from what company the insurance was to be obtained, or 
the rate of premium to be paid, was not the subject of negotiation. 
There was no representation by Trimble & Co. that they were agents, 
or that procuring insurance from the defendant was contemplated. 
So far as appears from the evidence, the defendant had not invested 
them with any real or apparent authority. The application was 
prepared on a form bearing the imprint of another company, indi- 
cating that they had not the forms of the defendant, or that to what 
particular company the form pertained was immaterial in the view 
of the parties. They were not, and had never been, agents of the 
defendant, and had never assumed to act in that capacity. These 
were the facts attending the application, and the mere stutement of 
them negatives an agency for the defendant, and shows affirmatively 
that Trimble & Co. were the agents of the plaintiffs, empowered to 
negotiate the insurance for them, with any insurer willing to take 
the risk. The very nature of the transaction involved the agency; 
and the possession of the application was an indicium of the agency, 
inviting insurers to deul with them as the agents of the plaintiffs. 
The denial by one of the plaintiffs, who was examined as a witness 
on the trial, that Trimble & Co. were the agents of the plaintiffs, 
was the mere expression of an opinion, not supported by the undis- 
puted facts, and to it no importance can be attached. When the 
facts are ascertained, agency, vel non, is matter of law. There is 
no difficulty in ascertaining the real relation of Trimble & Co. As 
to each of the parties, they were essentially, and acted as, insurance 
brokers. In Arff vs. Insurance Co. (125 N. Y., 63), it issaid: “What 
is understood under the designation of an ‘insurance broker’ is one 
who acts as a middleman between the insured and the company, 
and who solicits insurance from the public, under no employment 
from any special company; but, having secured an order, he either 
places the insurance with the company selected by the insured, or, 
in the absence of any selection by him, then with the company se- 
lected by such broker. Ordinarily, the relation between the in- 
sured and the broker is that between the principal and his agent.” 
It does not appear that Trimble & Co. were the agents or in the 
employment of any company. The only connection they had was 
with the agents of the defendant by whom the application was re- 
ceived, and who issued the policy, and they had the same connec- 
tion with all other insurance agents in the city of Montgomery. 
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This connection was an arrangement they had with these agents 
that if they presented an application for irsurance, and the agent 
accepted the risk and issued the policy, there was division of the 
commissions the agent was entitled to receive from the company he 
represented. Ordinarily, a broker receives his compensation from 
his principal; but that, by an arrangement or agreement with the 
insurer, or with an agent of the insurer, he obtains from either his 
compensation, does not change his relation to his principal. The 
authority confided to him is not diminished, and he is bound to the 
same duties and subject to the same responsibilities as if the com- 
pensation was derived immediately from the principal. In the cases 
of Mellen vs. Insurance Co. (17 N. Y., 609), and Devens vs. Insur- 
ance Co. (83 N. Y., 168), it appeared that there was an arrangement 
between the insurer and the broker similar to that which existed 
between Trimble & Co. and the insurance agents in the city of Mont- 
gomery. If the broker presented an application for insurance the 
insurer was willing to receive and issue a policy, he paid the broker 
a commission thereon. It was held that the broker was not to be 
deemed an agent of the insurer; that he was not in his employment; 
and that, upon the receipt of the premium and the delivery of the 
policy, his connection with the insurer ceased. The policy which 
was issued and delivered to the plaintiffs was countersigned by 
the agents of the defendant, and bore no evidence of any agency or 
authority resting in Trimble & Co. It is difficult to conceive that 
the plaintiffs could have accepted it relying upon any such agency 
or authority; or that they did not rely wholly upon Trimble & Co. 
as their agents; and, if they were negligent or unfaithful in the per- 
formance of duty, it is to them the plaintiffs must look for redress 
of whatever loss or injury they may have sustained. The misde- 
scription of the location of the storehouse was either the act or fault 
of the plaintiffs or of their agents. Whether the one or the other, 
it cannot avoid the warranty in the application. 

The delivery of the policy to Trimble & Co. for delivery to the 
plaintiffs on the payment of the premium did not change their char- 
acter and relation as agents of the plaintiffs. Thereby they were 
merely enabled to consummate their agency, and until its consum- 
mation the agency continued. Necessarily, thereby they became 
the agents of the defendant, limited in authority to the delivery of 
the policy, and receiving payment of the premium. The payment 
to them of the premium was the equivalent of a payment to the de- 
fendant, rendering the policy a binding contract, even though they 
had not paid the premium to the defendant: Arthurholt vs. Insur- 
ance Co., 159 Pa. St., 1. This subsequent and limited agency, 
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incidental to, and springing from the relation Trimble & Co. bore to 
the plaintiffs, there is no reason for regarding as changing the charac- 
ter of that relation in which they were dealt with by the defendant. 
There was not only an absence of evidence of an agency for the de- 
fendant, of any kind or character, by Trimble & Co., when the ap- 
plication for insurance was prepared, but, as we have said, such 
agency was negatived, and affirmatively it appears that they were 
the agents of the plaintiffs. There was, of consequence, no error in 
the exclusion of the evidence, which could only be admissible when 
connected with legal evidence having a tendency to show the exis- 
tence of the agency. ‘‘ Whether there is any evidence or not is a 
question for the judge; whether it is sufficient evidence is a ques- 
tion for the jury:” 1 Greenl., Ev., § 49. While it is the duty of the 
court to submit all competent evidence to the consideration and 
determination of the jury, it is equally a duty, when assuming the 
truth of all legal evidence adduced by the one party or the other, 
if it does not tend to support the issue he is bound to maintain, not 
to burden the jury with its consideration, protracting trials, and 
needlessly consuming public time. Let the judgment be affirmed. 
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UNITED STATES CIRCUIT COURT, 


WESTERN District oF MIssouRI. 


LOMBARD INVESTMENT CO. 
vs. 
AMERICAN SURETY CO.* 


An employee’s indemnity bond provided that the employer should be indem- 
nitied for any default occurring during the year of its continuance; and 
discovered within six months thereafter, or within six months of the 
death, dismissal, or retirement from service of the employee. 

Held, That the bond was only liable for default discovered within six months 
of its expiration, although the employee still continued in the service of 
the employer, and other similar bonds were given from year to year. 

A recital in a subsequent bond that, whereas the previous had expired, and 
whereas it allowed six months from expiration to make claim thereunder, 
the provisions of this bond were so modified as to allow the employer to 
make claim within the six months under the original bond, estopped the 
employee to claim an extension of time beyond the six months under the 
original bond. 


Statement of facts by Pures, J. 
This cause is submitted to the court on an agreed statement of 
facts, the substance of which is that the defendant company execu- 
ted to the plaintiff company four indemnifying bonds, for one year 


* Decision rendered, Jan, 28, 1895 
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each, covering the years from November 1, 1888, to November 1, 
1889; from November 1, 1889, to November 1, 1890; from November 
1, 1890, to November 1, 1891; and from November 1, 1891, to No- 
vember 1, 1892. These bonds were to guaranty the plaintiff against 
loss in consequence of its employment in its service of one Henry 
W. L. Russell. The said Russell remained continuously in the em- 
ployment of the plaintiff until the 18th day of June, 1892, when he 
retired therefrom; but the plaintiff did not discover the fact of loss 
by reason of the dishonest acts of said Russell until the 20th day of 
August, 1892. On the retirement of said Russell, as aforesaid, he 
departed for the City of Mexico, in Old Mexico, from whence plain- 
tiff, after discovering his default, made unsuccessful efforts to bring 
him back to Kansas City to answer criminally for his defaication and 
embezzlement. On the 26th of August, 1892, the plaintiff sent writ- 
ten notice to the local agent of defendant at Kansas City, and the 
agreed statement of facts shows action taken thereon by the defend- 
ant company in recognition of the sufficiency of the notice. On 
the 19th day of October, 1892, the plaintiff forwarded claim blanks 
to the defendant, which were received by the defendant in due 
course of mail. Losses resulted to the plaintiff by reason of the em- 
bezzlements of said employee during the existence of the first, sec- 
ond, and third terms of the indemnifying bonds, the last of which 
losses occurred on the 7th day of March, 1891. No loss occurred 
under the fourth bond. The essential provisions of said bonds, 
which give rise to this strife, sufficiently appear in the opinion of 
the court. This suit was instituted on the 23d day of March, 1893. 
The petition contains three counts, predicated of losses occurring 
under the first, second, and third of said bonds, on each of which 
judgment is asked for the sum of $20,000, the amount covered by 
said bonds, although the losses claimed to have been sustained by 
the plaintiff are much in excess of the penal sum of said bonds. 
For the purposes of this controversy, the amount and the date of 
said losses are admitted to be true. 


Gates & Wattace, for Plaintiff. 
Warner, Dean, Grsson & McLeop, for Defendant. 


Puts, D. J. (after stating the facts). 
The questions presented on the agreed statement of facts for the 
determination of the court are as to the proper construction of the 
provisions of the indemnity bonds. In respect of the tirst bond, it is 
contended by the plaintiff that the liability of the defendant thereon 
continued for six months after the final retirement of the employee 
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from the service of the plaintiff, and the discovery of the loss, in 
1892. This proposition the defendant controverts, and contends 
that the period of limitation for the discovery of the default of the 
employee, under the first bond, was within six months after the 1st 
day of November, 1889; and, second, that under the terms of the 
succeeding employment, for the year beginning November 1, 1889, 
and ending on the 1st day of November, 1890, and so of each suc- 
ceeding bond, the right of plaintiff to make claim of loss, occurring 
under its predecessor, was limited to the period of six months after 
the ending of the preceding term; and with the further limitation 
that the liability of the defendant for the acts of the employee, un- 
der both bonds, that is, the first and the second, and the second and 
the third, should not, during said period, exceed the amount of the 
last guaranty or bond on the employee for whose acts the claim was 
made. 

It is to be conceded to the plaintiff that, if there is any contradic- 
tion, uncertainty, or ambiguity in the provisions of the contract of 
assurance, all reasonable doubts respecting the meaning thereof shall 
be resolved in favor of the assured, on the rule, applied more par- 
ticularly in the construction of insurance policies, than an obscure 
phrase is to be construed against him who could have rendeved it 
unequivocal in framing the conditions, but failed to do so. So that 
if the whole policy be susceptible of two constructions, one fixing the 
liability of the assurer and the other exempting him from liability, 
that construction is to be preferred which fixes the liability of the 
underwriter. But while this is correct, other well-recognized rules 
are to be applied to the interpretation of such instruments as to 
other contracts. Among these recognized canons of construction 
are that ordinary words and terms shall be given their ordinary and 
accepted meaning, and that the real intent and meaning of the par- 
ties to the contract is to be sought out through the instrument as a 
whole, so that due effect and operation shall be given to all its parts 
and provisions so as, if possible, to make them all harmonious and 
consistent. As observed by Judge Napton in Webb vs. Insurance 
Co. (14 Mo., 9):— 

“Tt is better, where the terms of the contract are plain, and the 
meaning such as to be understood, that we should follow the plain 
language and manifest intent, rather than seek out a doubtful in- 
terpretation, with a view to reconcile all the clauses to the supposed 
interests and objects of both parties.” 

It is of prime importance, in the construction of the provisions of 
the first bond, to keep in mind the fact that the term of employment 
covered by the insurance was for “twelve months, ending on the Ist 
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day of November, 1890, at twelve o’clock noon;” so that when the 
contract speaks of “ during the continuance in force of this bond, 
* * * and discovery during said continuance,” and the like, it 
must be understood, in the absence of express qualifying provisions 
limiting or extending the ordinary, natural sense, to refer to the term 
of twelve months between November 1, 1888, and November 1, 1889. 
The covenant on the part of the obligor is:— 

That, during the continuance in force of this bond, the employee shall from 
and after the date of this bond, honestly and faithfully perform all the duties 
devolving upon him in his respective employment, and shall faithfully and 
truly account for and pay over to the employer all such moneys and valuable 
securities and other property as he shall receive from time to time for or from 
or on account of the employer; and that at the cessation of said employment 
he shall forthwith deliver over to said employer all books, documents, effects, 
moneys. etc., belonging to the employer, * * * which shall then be, or 
which then ought to be, in the hands, possession, or custody of the employee; 
and the company hereby indemnifies the employer against all loss which the 
employer shall sustain by reason of the default of said employee in the prem- 
ises, not exceeding the whole sum set opposite the name of the employee. 

The term “ cessation of his employment” means the end of the 
term of twelve months, unless sooner ended. The covenant then 
proceeds, after the quotation above made, as follows:— 

And occurring during the continuance of this bond, and discovered during 
said continuance, or within six months thereafter, or within six months from 
the death or dismissal or retirement of the employee from the service of the 
employer. 

The simple meaning of which is that the assurer shall be respon- 
sible for such defaults as may be discovered within the twelve-months 
term, and, if not so discovered before the 1st day of November, 1889, 
the end of the term, six months’ grace is accorded for the making of 
such discovery; or if the employee should die or be dismissed, or 
retire from the service of the employer, before the expiration of the 
term of twelve months, then within six months from the date of such 
death, dismissal, or retirement. Had the conditions and provisions 
of the bond stopped here, it would give color and force to the con- 
tention of plaintiff that this would have been simply a covenant con- 
tract, which, under the state statute, would carry the right of action 
thereon over a period of ten years from the day when the right of 
action accrued: Rev. St. Mo., 1889, § 6774. But the contract con- 
tains this further provision:— 

As a part of this bond, that no suit or proceeding, at law or in equity, shall 
be brought to recover any sum hereby assured, unless the same is commenced 
within one year from the time of the making of any claim on the company. 

To make still more apparent the intent and meaning of the con- 
tract as to the time within which an action for default thereon might 
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lie, the succeeding paragraph, between lines 80 and 90, imposes cer- 
tain duties upon the assured to entitle him to a right of action for 
any default. This provision is as follows:— 

That the company shall be notified in writing, addressed to the president of 
the company, at its office in the city of New York, of any act or omission on 
the part of said employee, which may involve a loss for which the company is 
responsible hereunder, as soon as practicable after the occurrence of such act 
shall have come to the knowledge of the employer. 


The paragraph does not stop at this point, but proceeds as 
follows:— 


That any claim made in respect of this bond on said employee shall be in 
writing, addressed to the president of the company as aforesaid, as soon as 
practicable after the discovery of any loss for which the company is responsi- 
ble hereunder; in case of death, dismissal, or retirement of said employee 
within six months thereafter; and in all other cases within six months after 
the expiration of this bond, as aforesaid, or within six months from the death, 
dismissal, or retirement of said employee. 

From all of which it seems clear to my mind that a period of six 
months is accorded for the discovery of a default, after the expira- 
tion of the term of twelve months; and that in case of a default oc- 
curring within the term, and the employee shall die, or be dismissed, 
or voluntarily retire from service during the term of twelve months, 
notice and claim of loss must be made within six months after the 
event of death, dismissal, or retirement. There could be no dis- 
raissal or voluntary retirement of the employee save during the con- 
tinuance of the term; and the term “in case of death” must be 
known by its associates, and be interpreted in connection with the 
words “dismissal or retirement;” and of consequence it means a 
death occurring during the existence of the twelve-months term, 
as there could have been neither sense nor meaning in making a 
provision respecting a death which did not occur during the term. 
The evident object of this provision was that, in case of death, dis- 
missal, or retirement, which must occur inside of the twelve-months’ 
term, the period of the six months in which to make claim of loss 
should date from that event, and not from the 1st day of November, 
1889, the end of the term of service under the contract; and if claim 
of loss, in case of death, dismissal, or voluntary retirement from 
service, must be made within six months from the event, the con- 
clusion is irresistible that, where the term of twelve months’ service 
expires by lapse of time, likewise must claim of loss be made within 
six months thereafter. 

Had all of the bonds for the successive years bczz executed at one 
and the same time, contemplating and providing for a term of serv- 
ice extending over a period of three or four years, there would be 
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persuasive plausibility in the contention of the learned counsel for 
the plaintiff that the term “expiration,” as employed in the contract, 
might be construed to refer to any time during the four-years’ term 
when tke employee retired from such service. But the first contract 
was a separate and independent contract,—the only one during the 
twelve months in existence and in force,—and its provisions in the 
particular under consideration must be construed in respect of the 
twelve months’ term contracted for by the assurer. The paragraph 
last above referred to concludes with these words:— 

And upon the making of any such claim, on account of any employee, this 
bond shall wholly cease and determine, as regards any liability for any act 
or omission of such employee committed subsequent to the making of such 
claim. 

This presupposes that a claim of loss might be presented during 
the running of the year of the term of employment, as there could be 
no continuance in service, in contemplation of the contract, after the 
end of the year, without a renewal contract. On the expiration of 
the term under the first bond, November 1, 1889, the defendant 
executed to plaintiff a like bond, assuring it against loss for the year 
ending November 1, 1890. This bond contains, in legal effect, the 
same recitals and conditions as its predecessor, excepting the partic- 
ulars now to be noted. Within lines 91 to 95 occurs this provision :— 

That the company, upon the execution of a stipulated amount of risk or in- 
surance, under the terms of this bond, in behalf of any employee, shall not 
thereafter be responsible to the employer under any previous insurance of said 
employee; it being mutually understood that it is the intention of this pro- 


vision that but one (the last) insurance of the employee shall be in force at 
one time, unless otherwise provided. 


Then follows this clause :— 
The schedule hereto annexed is hereby declared to be a part of this bond. 


The schedule referred to contains the following recitations:— 


Whereas, the schedule bond issued November 1, 1888, by The American 
Surety Company of New York, in favor of the Lombard Investment Company 
of Kansas City, Mo., on certain employees therein mentioned and others sub- 
sequently bonded and guarantied subject to its provisions, expire November 
1, 1889; and whereas, said bond allows six months from said date of expira- 
tion in which to make claims for losses thereunder,—the provisions contained 
in lines 91 to 95 of the bond hereto attached is hereby modified so as to recog- 
nize the right of the employer to make claim within six months from the ex- 
piration of the bond first mentioned, for any loss occurring thereunder ; but 
with the understanding that the aggregate liability of the said American 
Surety Company of New York for the acts of any employee, under both the 
bouds herein mentioned, shall not during said period exceed the amount of 
the last guaranty or bond upon the employee for whose acts a claim may be 
made. 
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This is an express declaration and claim on the part of the assurer 
as to its understanding of the effect of the provisions of the first 
bond in respect of the time within which any claim thereunder for 
loss should be made, to wit, within “‘ six months from said date of 
expiration,’ which was November 1, 1889, unless,as we have shown, 
the period of expiration was earlier brought about by reason of the 
death, dismissal, or retirement from service of the employee. There- 
fore, in order to preserve to the assurer the benefit of the provision 
respecting the six-months’ time accorded in the first bond, this saving 
clause was added, qualifying the effect of the words contained within 
the lines from 91 to 95 in the preceding part of the last-named bond. 

When the plaintiff accepted this second bond, with its expressed 
provision of the limitation intended by the first bond, it thereby 
recognized and adopted such construction. Aside from the recog- 
nized rule, that, in construing a contract, weight will be given to the 
common understanding of the parties as to its effect, evidenced by 
their acts and admissions, when the plaintiff accepted from the de- 
fendant the second bond, containing the explicit statement that only 
six months was allowed from the expiration of the first bond, to wit, 
November 1, 1889, with the further stipulation that the liability of 
the assurer for any loss occurring under either or both bonds should - 
in no event exceed the sum guarantied under the bond, which was 
$20,000, it created an estoppel against any claim based un a longer 
period of limitation, or for the liability of $40,000, the aggregate of 
the two bonds. When the second bond was presented, the plaintiff 
had the right to refuse to accept it, with the recitation contained in 
the schedule, and to demand a modification thereof. Failing to do 
so, by accepting the bond he left the assurer during the whole term 
of its duration relying upon the fact that the plaintiff understood 
the provision as to the time within which any claim for loss could be 
presented under the first bond, as stated in said schedule, as also 
that the extent of defendant’s liability under both bonds did not 
exceed $20,000. Under such circumstances, the just rule of law 
applies that he who remains silent when he should speak, shall not 
be heard to speak when he should be silent. No person will be 
allowed to adopt that part of a contract which is favorable, and re- 
ject the rest, to the injury of him from whom he derives the benefit. 
As no claim was made under the first bond of any loss for more than 
three years after its expiration, the court, on the agreed statement 
of facts, declares the law to be that the plaintiff is not entitled to re- 
cover under the first count of the petition. While there is some 
variation in phraseology in the third bond, it in no essential manner 
differs from the legal effect of the second bond; and as the last two 
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bonds, covering the terms, respectively, from November 1, 1889, to 
November 1, 1890, and from November 1, 1890, to November 1, 1891, 
are in their substantive effect the same, and no claim of loss under 
either was made prior to August, 1892, the same result must follow 
that, under the agreed statement of facts, the court declares the law 
to be that the plaintiff is not entitled to recover under either the 
second or third counts of the petition; and the issues are found for 
the defendant. 


SUPREME COURT OF UTAH. 


WEST 
vs. 


NORWICH UNION FIRE INS. SOCIETY.* 


The policy required written indorsement of other insurance, and provided that 
its terms could not be waived by the agent. An agent having power to 
make such indorsement consented to do so, but failed. 


Held, That the company was estopped from setting up the requirement as to 
written indorsement. 


Knowledge of incumbrance, and that the interest was leasehold, by the agent, 
when the policy was issued, estops the company from setting up pro- 
visions in the policy rendering it void in such case. 


Where the subseqent insurance was issued by the same agent in another com- 
pany, for which he was also agent, the first company will be presumed to 
know of the additional insurance. 


Evans & Rogers and A. G. Horn, for Appellant. 
C. B. Pasa and O. R. Leonarp, for Respondent. 


Barren, J. 

Certain property belonging to the plaintiff having been destroyed 
by fire, he brought this action to recover the amount of an insurance 
policy issued thereon by the defendant. The jury returned a ver- 
dict assessing the plaintiff's damages at $1,600, and judgment was 
rendered thereon accordingly. Upon the overruling of a motion 
for a new trial, the defendant appealed both from the judgment and 
order denying a new trial. 

It appears from the record, substantially, that the policy sued 
upon was issued by the defendant company on the 6th day of Feb- 
ruary, 1892, and was a renewal of a policy which was about to ex- 
pire, and upon which was indorsed, “ Permission for other insurance 
concurrent herewith;” that the Utah Loan & Trust Company, of 


“* Decision rendered, July 27, 1894. 
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Ogden city, was the agent of the defendant, and wrote these poli- 
cies of insurance; that there was also another policy of insurance at 
the same time, on the same property, in another company, of which 
the Utah Loan & Trust Company was also the agent; that the prop- 
erty insured was on leased ground, and was destroyed by fire on the 
24th day of March, 1892; that at the time of the tire the Ogden 
State Bank had a chattel mortgage on the property, but made no 
claim of any indebtedness due from plaintiff by reason of the mort- 
gage; that, at the time the policy in question was issued, the agent 
of the defendant knew of the existence of the mortgage, and that the 
property insured was on leased ground, and promised plaintiff to 
make the proper indorsement on the policy, but failed to do so; that 
after the fire the agent of the defendant introduced to plaintiff one 
Tiedman, an insurance adjuster for the defendant company ; that the 
plaintiff gave Tiedman a sworn statement showing the cause of the 
fire and the amount of damage done, and together they selected two 
builders to estimate the value of the house destroyed, which esti- 
mate was given to Tiedman, and an inventory was made of the prop- 
erty which was saved; that Tiedman then left, promising to return 
in a few days, but failed to do so, and soon thereafter the defendant 
repudiated the plaintiff's claim. 

The real question is, what was the effect of the contract of insur- 
ance under this state of facts? Counsel for appellant contend that 
the plaintiff cannot recover because he had other insurance on the 
property, and failed to have the consent of the defendant company 
thereto indorsed on tke policy in question, which failure was a vio- 
lation of that clause in the policy which provides that “the entire 
policy, unless otherwise provided by agreement indorsed hereon or 
added hereto, shall be void if the insured now has, or shall hereafter 
make and procure, any other contract of insurance, whether valid or 
not, on property covered in whole, or in part, by this policy.” If 
this clause be literally construed, and the agent cannot waive a com- 
pliance therewith by his acts or neglect, and bind the principal, as 
is insisted, then, indeed, the insured is without a remedy. The 
agent was authorized to issue policies to parties seeking insurance, 
to fix rates and premiums, and to countersign, renew, and sign the 
transfer of the policies in Ogden and vicinity. Where,such powers 
are conferred upon an agent of an insurance company, he becomes 
the general agent of such company within his district, and his acts, 
performed within the scope of his agency, will be binding upon his 
principal, and his knowledge and consent will be that of his prin- 
cipal. The company is bound, not only by his acts, but also by 
whatever may be said or done by him regarding the contract or risk. 
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Through him the company has knowledge of every fact in relation 
to the insurance or contract, and when he issues additional imsur- 
ance on the same property for another company he becomes the 
agent of both companies, and the former company will be conclu- 
sively presumed to have knowledge of the additional insurance. If, 
then, such company fail to avail itself of its right, under its contract, 
to object to such additional insurance, and to declare the policy 
void, so long as there is no apparent danger of loss, it will be es- 
topped from insisting upon a forfeiture of the policy after loss has 
occurred, because its consent to other insurance was not indorsed 
thereon in writing. These policies are in a printed form, and, as a 
general thing, the insured knows little about their conditions and 
restrictions; but the agent is presumed to know them, and justice 
and fair dealing will not permit him to lull the insured into a state 
of security by promises, continue to receive the premiums, and then, 
when loss occurs, the company deny its liability because the agree- 
ment of its agent was not indorsed as required by the insurance 
contract. In the case at bar the insured requested the agent of the 
defendant to make the proper indorsement, which he promised to 
do, but, after having issued the new policy, for some cause failed to 
fulfill his agreement; and it is apparent from the record that the 
agent issued the additional insurance with the full knowledge of the 
existence of the policy in question. Under these circumstances, the 
clause of the policy now under consideration cannot avail the defen- 
dant. A verbal agreement is of as high a legal degree as one in 
writing, and either one may be varied or abrogated by subsequent 
agreement, parol or written; and, upon principle, there appears to 
be no good reason why this rule should not apply to insurance com- 
panies as well as private individuals. Therefore the agreement of 
the agent, by which he promised to indorse on the policy permission 
for further insurance, is regarded as the agreement of the defendant 
company. and is binding upon it. The fact that it had no actual 
knowledge of it at the time it was made, and did not actually assent 
to it, is entirely immaterial, because it was within the scope of the 
agent’s authority to make it. Nor does the fact that the policy in 
question contained a clause restricting the agent’s power to waive 
any provision or condition of the policy add force or give effect to 
the clause under consideration, because the agent had the legal 
capacity to agree that other insurance might be procured on the 
property; and he having agreed to do this, and then failed to per- 
form, the defendant cannot now be heard to complain because the 
neglect and failure of the agent was the neglect and failure of the 
company. 
Vor. XXIV.—24, 
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It is true this question has been attended with much difficulty, 
and the decisions of the courts are by no means uniform. Many of 
the earlier decisions appear to hold the parties rigidly to the terms 
of the insurance contract. Upon examination of the more recent 
authorities, it seems clear that the rule of strict construction, in re- 
gard to the terms of an insurance policy, has been much relaxed, 
and the courts now hold that where an insurance company or its 
agent has been notified of additional insurance, or of changes in the 
condition of the property, and no objection has been made, the com- 
pany will be estopped from insisting on a forfeiture because per- 
mission in writing was not indorsed on the policy. An agent who 
has the power to enter into contracts of insurance and issue policies 
may also waive forfeiture. Wood, in his treatise on the Law of Fire 
Insurance (volume 2, § 415), says: “ That an insurance agent author- 
ized to make contracts of insurance and issue policies may waive 
forfeiture, and reinstate and restore a void policy as a valid instru- 
ment, is held by numerous cases. Indeed, it is a power incident to 
the authority to make a contract of insurance, and the company is 
as much estopped from denying that he possessed such power as it 
is from denying his authority to make contracts, when it has dele- 
gated such power to him or permitted him to exercise it.” See, also, 
Id., §§ 383, 416. In Pelkington vs. Insurance Co. (55 Mo., 172), Mr. 
Justice Wagner, delivering the opinion reversing the lower court, 
said: “The court, by its ruling in striking out the replication, virtu- 
ally decided that it was absolutely necessary to obtain the written 
indorsement of the company’s assent to the additional insurance be- 
fore any recovery could be had. There are cases which undoubt- 
edly sustain this position, but the tendency of the modern decisions 
is to relax and modify this stringent doctrine. It is emphatically 
averred that the agent was duly notified of the subsequent and ad- 
ditional insurance, and assented to the same. Notice to the agent 
was notice to the principal, and the company was bound by that 
notice:” 2 May, Ins., §§ 369, 370; Kahn vs. Insurance Co. (Wyo.); 
Insurance Co. vs. Earle, 33 Mich., 148; Insurance Co. vs. Ruckman, 
127 Ill., 364; Insurance Co. vs. Munger (Kan.); Insurance Ass’n vs. 
Griftin, 66 Tex., 232; Cobb vs. Insurance Co., 11 Kan., 97; Insur- 
ance Co. vs. Taylor, 73 Pa. St., 342; Weed vs. Insurance Co., 116 
N. Y., 106. 

The next point raised is in relation to the clause in the policy re- 
lating to chattel mortgages. Counsel insists that, the insured hav- 
ing had such a mortgage on the property, it avoided the policy. 
The existence of this mortgage was known to the agent when he 
issued the policy, and therefore the views expressed herein in 
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regard to additional insurance apply with equal force to the questions 
raised concerning the chattel mortgage. So, likewise, as to the 
clause in the policy, “that the policy should be void if the subject 
of the insurance be on ground not owned by the insured in fee 
simple,” because the agent knew, when he issued the policy, that 
the property insured was on leased ground. The company should 
not be permitted to perpetrate a fraud on the insured by accepting 
the premium, and then, after lors had been incurred by fire, repudi- 
ate the policy because the subject of the insurance was upon leased 
ground. Nor do we think the court erred in admitting the evidence 
in regard to Tiedman’s representing himself as an adjuster of the 
defendant, and in regard to the proof of loss. In fact, under the 
circumstances of this case, as shown by the record, no proof of loss 
was necessary, for the company repudiated the policy, and refused 
to recognize the plaintiff's claim, on other and distinct grounds, and 
thereby proof of loss was waived. See Daniher vs. Grand Lodge 
(decided at this term). We are also of the opinion that the allega- 
tions of the complaint were sufficient to admit evidence as to waiver. 
Where a pleading contains an allegation of the performance of a 
condition, it is not absolutely necessary to allege a waiver, because 
proof thereof is admissible under the general allegation: 2 May, 
Ins., § 589; Insurance Co. vs. Dougherty, 102 Pa. St., 568. 

It is not deemed necessary to consider any of the other points 
raised in the record, because we think they present no reversible 
error. The judgment is affirmed. 

Merritt, C. J., and Smith, J., concur. 


SUPREME JUDICIAL COURT OF MAINE. 


oe 


DONNELL 
v8. 


DONNELL ET At.* 


Fire insurance is in effect a contract of indemnity against loss or damage 
suffered by an owner or person having an interest in the property insured. 
An attaching creditor has an insurable interest in the buildings covered by 
his attachment. But where he fails to procure any insurance on such in- 
terest, and the debtor takes out a policy at his own expense, held, that the 


latter effects insurance on his own interest in the property, and not on 
that of his creditor. 


* Decision rendered, Aug. 17, 1894. Official Syllabus. 
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After the adjustment and payment of loss under such policy, the funds being 
held through an assignment of the debtor to his sureties and a mortgage 
of the premises insured, the creditor claimed on account of the unsatisfied 
part of his judgment a lien on the insurance money, and of which there 
was an excess in the hands of the sureties above their claim, upon the 
ground that the mortgage and assignment of the policy were in fraud of 
his rights. Upon a bill in equity to enforce the lien, held, that the bill 
cannot be sustained; that there is no privity of contract or of estate, be- 
tween the plaintiff and either of the defendants, that could form a basis 
for such a lien. 


Also, that the assignment of the policy to the sureties, with the consent of 
the company, was a new and original contract of indemnity with the 
as-ignees, who were not indebted to the plaintiff, and who had no con- 
tractual relations with him. 


J. W. & C. B. Mircuett, for Plaintiff. 

Savace & Oakes, for Defendants. 

WHITEHOUSE, J. 

The question involved in this case will appear from the following 
statements of facts:— 

The defendant, Kingsbury Donnell, owned certain real estate, with 
buildings thereon, and was indebted to the plaintiff. September 4, 
1891, the plaintiff brought suit on his debt, and attached Kingsbury 
Donnell’s real estate. October 28, 1891, Kingsbury Donnell procured 
two policies of insurance on his buildings. January 18, 1892, 
Kingsbury conveyed this real estate to his sons, the defendants, 
Benjamin F. and Charles K. Donnell, and on the same day assigned 
to them the insurance policies. 

The defendants Potter and Bryant were sureties on Kingsbury 
Donnell’s bond as executor of an estate, and this bond has been put 
in suit. Thereupon, April 28, 1892, B. F. and Charles K. Donnell 
mortgaged the premises to Potter and Bryant to secure them for 
their liability on this bond. 

The buildings were burned September 20, 1892, and due notice of 
the loss was given to the defendant insurance companies. Potter 
and Bryant, as mortgagees, also gave notice to the companies, and 
seasonably began suit to enforce their lien as provided by statute. 
September 22, 1892, Benjamin F. and Charles K. Donnell gave an 
order to the insurance companies, directing the money to be paid for 
the benefit of Potter and Bryant. December 8, 1892, they further 
secured Potter and Bryant by a written assignment of the policies 
and the money due thereunder. 

The plaintiff's attachment was perfected by a sale of the land on 
execution December 10, 1892, and his judgment thus satisfied in part. 
The debtor had no other property available and sufficient for the 
payment of the plaintiff's claim. 

The insurance companies, having been indemnified for so doing, 
paid the insurance money to Potter and Bryant, who now have in 
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their hands a balance of $523,49, after paying the amount for which 
they were liable on Kingsbury Donnell’s bond. 

The plaintiff claims that he has a lien on the insurance money, 
which can be enforced by this bill in equity, on the ground that the 
conveyance of the real estate, and the assignment of the insurance 
policies from Kingsbury Donnell to his sons, were made with a 
fraudulent purpose towards creditors. 

We cannot concur in this view. There was no privity of contract 
or of estate between the plaintiff and either of the defendants that 
could form a basis for such a lien. ‘An insurance of buildings 
against loss by fire,” says Shaw, C. J., in Wilson vs. Hill, 3 Mete. 
(Mass.) 68, “although, in popular language, it may be called an ‘in- 
surance of the estate,’ is in effect a contract of indemnity with an 
owner or other person having an interest in the preservation of the 
buildings, to indemnify him against any loss which he may sustain 
in case they are destroyed or damaged by fire.” So in Carpenter vs, 
Insurance Co. (16 Pet. 503), it is said that “policies of insurance 
against fire are not deemed, in their nature, incident to the property 
insured; but they are only special agreements with the persons in- 
suring against such loss as they may sustain, and not the loss that 
any other person having an interest, as grantee or mortgagee or 
creditor or otherwise, may sustain.” 

When Kingsbury Donnell effected the insurance in question the 
property was subject to the plaintiff's attachment. The plaintiff then 
had a right in the property which the court would enforce against it, 
—a right so closely connected with it, and so much dependent for 
value upon the continued existence of it, that a loss of the property 
would cause pecuniary damage to him. He therefore had an insur- 
able interest in the property: Rohrback vs. Insurance Co., 62 N. Y., 
54; Herkimer vs. Rice, 27 N. Y., 163; Wood, Ins. § 298; Cumberland 
Bone Co. vs. Andes Ins. Co., 64 Me., 466. But he omitted to procure 
any insurance on his interest as an attaching creditor, and, when 
Kingsbury Donnell took out the policies in question, he effected in- 
surance on his own interest in the property, and not on the plaintiff's 
interest. So far as appears, the plaintiff was in no respect instru- 
mental in procuring this insurance, was under no obligations to pay 
the premium for it, and in fact paid no part of the premium. If the 
buildings had been destroyed by fire before the conveyance of the 
property by Kingsbury Donnell, and the assignment of the policies 
to his sons, the insurance money would obviously have belonged to 
Kingsbury Donnell. The plaintiff would have no interest in it, legal 
or equitable, for the simple reason that the contracts of indemnity 
were not with him, but with Kingsbury Donnell. They did not 
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relate to his interest in the property, but to that of Kingsbury Donnell, 
He could only have made it available for the payment of his claim 
by the ordinary trustee process, as a debt due from the insurance 
companies to Kingsbury Donnell. His situation would not have 
been so favorable as that of mortgagee at common law, since the 
mortgagee’s interest arises from contract, while the process of ac- 
quiring a lien by attachment is wholly in invitum. Our statute 
(Rev. St. c. 49, § 52) gives the mortgagee a lien upon any policy of 
insurance procured by the mortgagor, to take effect from the time 
he files a written notice with the company as there provided. But 
in the absence of such a statute a mortgagee would have no more 
right than any other creditor to claim the benefit of insurance 
effected by the mortgagor. “We know of no principle of law or 
equity,” says Mr. Justice Story in Insurance Co. vs. Lawrence (10 
Pet. 512), “by which a mortgagee has a right to claim the benefit of 
a policy underwritten for the mortgagor, on the mortgaged property, 
in case of loss by fire. It is not attached or an incident to his 
mortgage. It is strictly a personal contract for the benefit of the 
mortgagor, to which the mortgagee has no more title than any other 
creditor.” 

But if the plaintiff would have had no claim to the insurance 
money if the loss had occurred while the title to the property re- 
mained in Kingsbury Donnell, and the contracts of indemnity were 
with him, then a fortiori he has no right to it after alienation of the 
property, and the assignment of the policies of insurance to his sons. 
The conveyance would have rendered the contracts of insurance with 
Kingsbury Donnell null and void, if the companies had not consented 
to the assignment of the policies. The effect of this transaction was 
to make a new and original contract of indemnity with the assignees, 
who were not indebted to the plaintiff, and had no contract relations 
with him: Wilson vs. Hill, supra. 

It is the opinion of the court that the entry must be, 

Bill dismissed, with costs. 





Buick et al. vs. Mechanics’ Ins. Co. 


SUPREME COURT OF MICHIGAN. 


BUICK Et AL. 
v8. 
MECHANICS’ INS. CO.* 


The agent had had continuous charge of plaintiff's insurance business for a 
series of years, and was notified to secure and look after the insurance in 
question, without any instructions as to the particular company to be 
chosen. 


Held, That the agent was authorized to accept notice of cancellation and 
place in another company without notice to his principal. 


Held, That the liability of the subsequent insurer is not affected by the waiver 
of a policy provision requiring five days’ notice of cancellation. 


Statement of facts by Grant, J. 

The court made the following findings of facts and law, viz: “ (1) 
The Mechanics’ Insurance Company, defendant herein, and -the 
Michigan Fire & Marine Insurance Company were both authorized 
and doing business in the state of Michigan at the time of the oc- 
currence hereinafter mentioned, and had agencies in the city of De- 
troit; that Bierce & Sage were local agents of the defendant com- 
pany, with authority to place insurance and issue policies in that 
company. (2) F. O. Davenport is in the insurance business in the 
city of Detroit, receiving orders and applications for insurance from 
whomsoever might apply to him, placing such orders or applications 
with various insurance companies, among which was the Michigan 
Fire & Marine Insurance Company, for a certain percentage of the 
premium paid, which was allowed and paid him by the company or 
insurance agency with whom the application for insurance was 
placed. There was a system of debits and credits kept both by him 
and the companies or agencies with whom he dealt, which were bal- 
anced on the tenth of each month. The said Davenport had entire 
charge of plaintiff’s insurance business continuously from the time 
they first went into business to a little over nine years ago. The 
plaintiffs were mechanics when they went into the business, green 
out of the factory, and knew nothing of business, especially of in- 
surance business; and on the recommendation of Mr. Green, of the 
Wesson estate, they went to Mr. Davenport, and engaged him to 
look after their insurance. They simply notified him of the amount 
of insurance they wanted. They never told him what company to 


* Decision rendered, Dec. 18, 1894. 
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put it into, but he selected the companies to suit himself; and they 
never asked him, and never knew, what company he was going to 
put it in, and never paid any attention to the companies in which 
their insurance was placed. The matter was left entirely to Mr. 
Davenport’s judgment and discretion. The policies were always 
sent to plaintiffs. Mr. Davenport paid the premiums, and collected 
them of the plaintiffs afterwards. At the time of the fire, plaintiffs 
did not know the names of any of the companies that insured them, 
or what policies they had. (3) On or prior to the 16th day of Au- 
gust, 1892, said Davenport received an order from Buick & Sher- 
wood, the plaintiffs, to place $4,000 insurance on the contents of 
their building in the city of Detroit, leased and occupied by them; 
and, in fulfillment of such order, Davenport prepared the typewrit- 
ten slips describing the property to be insured, and procured the 
same to be insured in several companies, and, among others, pro- 
cured a policy of the Michigan Fire & Marine Insurance Company 
for $1,000, being in form a Michigan standard fire policy, and which 
said, Davenport afterwards delivered to plaintiffs with the other pol- 
icies for the remaining $3,000, in fulfillment of such order. The 
Michigan Fire & Marine Insurance Company dealt with reference to 
this policy with only said Davenport, and had no communication with 
the plaintiffs, or either of them. No premium was ever paid to it 
for this policy. (4) On or about September 1, 1892, the secretary 
of the Michigan Fire & Marine Insurance Company telephoned to 
Mr. Davenport that it desired to cancel its said policy, and for him 
to replace it, to which Mr. Davenport replied, ‘ Very well.’ Within 
an hour, Mr. Davenport had forms prepared, and went with them to 
the office of Bierce & Sage, which was in the same building as his 
own office, and at once replaced the said policy with the policy in 
suit; and later, in the same day, in response to a second telephone 
inquiring from the secretary of said Michigan Fire & Marine Com- 
pany, notified said secretary that he had replaced their policy. It 
is the usual custom of insurance officers in Detroit, when requested 
to cancel policies which they have procured, to cancel them at once, 
and replace the insurance, and that custom had before been acted 
upon between the said Michigan Fire & Marine Insurance Company 
and said Davenport. Mr. Davenport had not then paid the premium 
on said policy of said Michigan Fire & Marine Insurance Company, 
and none was thereafter paid. No written or formal notice of can- 
cellation was ever given to Davenport or plaintiffs. (5) The policy 
in the suit, properly executed, was delivered to Davenport on Sep- 
tember 1, 1892, and was the usual Michigan standard fire policy, 
covering and insuring the same property in the sum of $1,000 for 
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the term of one year. It was examined and inspected by Miss 
Raymond, clerk in Davenport’s office, and sent by her by mail to 
plaintiffs, the same day or the next, with a note inclosed, stating, in 
substance :— 

I inclose the Mechanics’ policy No. 402,279, for $1,000, to replace the Michi- 
gan Fire & Marine Insurance Company policy, which has been canceled. 
Please return the Michigan Fire & Marine policy. 

It was in an envelope, having a return stamp printed on it, and 
was never returned. Plaintiffs, owing to pressure of other business, 
did not fully examine their mail received on September 3d, and it 
lay unopened on the desk in their office, and the fire hereinafter 
mentioned, destroyed the office and desk and all contents. Plain- 
tiffs never received the policy, unless it was among said mail, and 
destroyed by said fire. (6) On the evening of Saturday, September 
3, 1892, the property described in said policy was wholly destroyed 
by fire. Proofs of loss were prepared, and sent to Pellett & Hunter, 
general agents of defendant, at Chicago, Ill, and were received by 
them on September 22, 1892. They were not accepted by them, but 
were returned to plaintiffs, and were afterwards returned by plain- 
tiffs to defendant. They were at no time accepted by defendant. 
(7) On October 10, 1892, said Bierce & Sage presented a bill to said 
Davenport, in which the item, ‘policy No. 402,279, Mechanics’, 
Buick & Sherwood, premium, $52.20,’ was for the premium on the 
policy in suit; aud the same was on that day paid by the check of 
said Davenport. (8) At the time of the fire, said Michigan Fire & 
Marine Insurance policy was in plaintiffs’ safe, at their factory, but 
they did not know what policy they had. They found it with other 
policies in their safe after the fire. They had no notice or knowl- 
edge of the cancellation of that policy until after the fire, nor of the 
issue of the policy in suit to replace it. They delivered said Michi- 
gan Fire & Marine policy to said Davenport after a second request 
from him by telephone, on his assurance that the policy in suit was 
a just claim, some seven or eight days after the fire, and he there- 
upon delivered the same to saidcompany. The first time said Davy- 
enport saw plaintiffs after the fire, he reported to them the whole 
transaction of the replacing of the Michigan Fire & Marine policy 
with that in suit. (9) On November 5, 1892, Mr. Bierce tendered 
back to plaintiffs the sum of $52.50, received by Bierce & Sage 
as premium on the policy in suit,and plaintiffs refused to accept the 
same. (10) From the course of business between plaintiffs and 
Davenport, I find that Davenport was authorized to replace the 
Michigan Fire & Marine policy, as he did, with the policy in suit, 
without notice to plaintiffs, and that the secretary of the Michigan 
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Fire & Marine Insurance Company had the right, under the circum- 
stances, to rely on Davenport’s undertaking to so replace it, and his 
assurance that he had so replaced it. (11) I also find that plaintiffs 
ratified the acts of said Davenport as soon as knowledge of the facts 
was communicated to them by said Davenport. (12) The policy in 
suit was, at the time of the fire, a valid and subsisting policy of in- 
surance, in favor of the plaintiffs, covering the property described 
in it.” 


Suaw & Wrieut (D. J. Schuyler, of counsel), for Appellant. 

Hoyt Post, for Appellees. 

Grant, J. (after stating the facts). 

The liability of the defendant depends upon the extent of the 
authority of plaintiffs’ agent, Mr. Davenport. It is insisted by de- 
fendant that his authority was limited to procuring insurance, and 
that he had no authority to assent to a cancellation of a policy when 
once issued. It is unnecessary to cite authorities to the proposition 
that authority to procure insurance does not imply authority to con- 
sent to cancellation, so as to bind the insured. The court has found 
as a fact that Davenport had the authority to do both. An examin- 
ation of the record convinces us there is evidence to sustain the find- 
ing. They intrusted the whole subject of their insurance to Daven- 
port, and had done so for years. They did not even know in what 
companies they were insured. The Michigan company dealt with 
the broker Davenport alone. He assented to the cancellation, ob- 
tained the new policy now in suit to take the place of the Michigan 
policy, and delivered it to the plaintiffs before the fire, with notice of 
the cancellation and the substitution. Plaintiffs received it, but did 
not open the envelope containing it, and it was consumed in the fire. 
No premium had been paid to the Michigan company. We think 
this case is clearly within Insurance Co. vs. Reynolds (36 Mich., 502), 
in which it is said, at page 507: ‘It is certainly not necessary to give 
notice to a principal who deals through a broker who is notified.” 
See, also, Dibble vs. Assurance Co., 70 Mich., 1. 

The Michigan policy provided for cancellation upon five days’ no- 
tice. This provision, however, can be, and in the present case was, 
waived by the assent of both parties to the contract. Such waiver 
did not effect or change the defendant’s liability. If the parties to 
the Michigan company’s policy saw fit to waive this provision, the 
defendant cannot question it. Judgment affirmed. The other jus- 
tices concurred. 





Burlington Ins. Co. vs. Campbell et al. 


SUPREME COURT OF NEBRASKA. 


BURLINGTON INS. CO. 
v8. 


CAMPBELL ET AtL.* 


An insurance policy upon personal property contained a provision, in effect, 
that the company should not be liable for loss or damage to the prop- 
erty in any other place than in the building in which the same was 
situated when the risk was written, and also another clause, that ‘‘no 
officer, agent, or representative of this company shall be held to have 
waived any of the terms and conditions of this policy unless such waiver 
shall be indorsed hereon in writing.” The insured removed the property 
covered by the policy to another building, and while therein the loss 
occurred. Oral consent to such removal was given by the person who, as 
local agent, issued and delivered the policy, although several weeks prior 
thereto he had ceased to act for or represent the company. No notice to 
the company was given by the insured, nor did it, or any officer or agent 
thereof, consent in writing to the removal. Held, That the oral consent 
of the person who had ceased to act as agent of the insurer did not bind 
the company, and that the removal of the property without the written 
consent therefor being indorsed upon the policy avoided the contract. 


A condition in a policy of insurance fixing the location of the property insured 
may be waived by the company, but such waiver must be pleaded, to 
avail the insured. 


Wuarton & Batrp, for Plaintiff in Error. 
V. O. Sticker, for Defendants in Error. 
Norvat, C. J. 

This action was brought by Campbell & Talbot against the Bur- 
lington Insurance Company on a policy of insurance agaiust loss or 
damage by fire. There was a trial by jury, and at the close of the 
testimony the defendant moved that the jury be instructed to find 
in its favor, which was overruled by the court, and a verdict was 
returned for the plaintiff, upon which judgment was entered. The 
defendant company prosecutes a petition in error to this court. 

There is but little controversy as to most of the facts. The policy 
was issued on the 16th day of April, 1889, to continue in force for 
the period of one year; and the amount of the insurance was $350, 
on plaintiff's “printing press, type, and other printing supplies, and 
office furniture and fixtures, all while contained in the five-story 
brick, metal or composition roof building, known as the ‘Ramge 
Building,’ and situated on the southeast corner of 15th and Harney 
Streets, Omaha, Neb.” The property covered by the policy was 
removed by the plaintiffs about the 1st day of January, 1890, from 
the said building in which it was situated when the policy was 

* Decision rendered, Oct. 16, 1894. Syllabus by the Court. 
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issued, and placed in the Hill building, located at the southwest 
corner of Fifteenth and Douglas Streets in the said city of Omaha. 
The last-mentioned building was burned on the 13th day of April, 
1890, and a portion of plaintiffs’ said printing outfit was likewise 
destroyed by fire, and thereafter the plaintiffs made due proofs of 
loss as required by the policy. The defense to the action is that the 
policy was avoided by reason of the removal of the property from 
the building in which it was contained when the risk was written. 
The policy, after giving a description of the property, and its loca- 
tion, provides that Campbell & Talbot are insured 

Against all such immediate loss or damage sustained by the assured as may 
occur by fire to the property above described, only while contained on or in 
the premises herein described, not exceeding the sum insured. 

The policy also contained the following condition :— 

This company shall not be liable for theft at or after a fire, * * * nor 
for loss or damage to the property in any other locality than herein specified. 

The contention of the plaintiffs is that the company waived the 
foregoing stipulations of the policy by consenting to the removal of 
the property, both prior and subsequent to such removal. This is 
the sole question we are called upon to consider. 

It appears that Ayerst & Taffinder were the local agents of the 
company at Omaha when the risk was taken, and that they issued 
the policy in question. It is insisted that notice of the intention of 
the assured to remove the property to the Hill building was given 
to Mr. Ayerst, of the firm of Ayerst & Taffinder, and that he con- 
sented to such removal. The evidence relating thereto is conflict- 
ing. On one side is the testimony of N. O. Talbot, one of the defend- 
ants in error, to the effect that shortly before January 1, 1890, he 
informed Mr. Ayerst that it was the intention to remove the insured 
property from the Ramge building into the Hill building about the 
Ist of the month, and requested that permission therefor be entered 
upon the books of the company, and that shortly after ‘the 1st of 
January Mr. Talbot again saw Mr. Ayerst, and notified him that the 
property had been removed, and was assured by the latter that 
everything was all right. On behalf of the company is the direct 
and positive testimony of Mr. Ayerst, denying that Mr. Talbot had 
any conversation with him upon the subject. The jury having found 
in favor of the plaintiffs, we must accept as a fact that the conversa- 
tions testified to by Mr. Talbot occurred as stated by him. It is 
not claimed that any attempt was made to notify the company of 
the removal of the property prior to the loss, except as stated above. 
The question is presented whether the insurer was bound by the 
notice which was given to Ayerst & Taffinder. We think not, for 
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two reasons: In the first place, the undisputed evidence shows that 
the aforesaid Ayerst & Taffinder ceased to act as agents for the in- 
surance company some time prior to the conversations testified to 
by Mr. Talbot, and that Daniels & Baldrige were from and after the 
19th day of November, 1889, the sole representatives or agents of 
the plaintiff in error in the city of Omaha. It requires no argument 
to show that notice to Ayerst & Taffinder of the intention of Camp- 
bell & Talbot to remove the property into another building, as well 
as the consent given by them to such removal, is of no validity 
whatever. To hold otherwise would make the insurer liable for the 
acts and conduct of those who confessedly were not its agents, and 
who were no longer in its employ. Counsel for defendants in error 
invoke the familiar rule that, where the relation of principal and 
agent has once been established, it will be presumed to continue 
until shown to have terminated. The answer to this is that this 
presumption of law was entirely overcome by undisputed evidence 
that the relation of principal and agent which had once existed 
between Ayerst & Taffinder and the company had been terminated. 
It can make no difference that the insured had no notice that the 
agency bad ceased, and that other agents had been appointed. Had 
Ayerst & Taffinder continued to represent the company after their 
removal, which the evidence fails to disclose, the latter, perhaps, 
might have been bound for such acts as were committed within the 
scope of their apparent authority. 

There is another reason why the condition in the policy as to the 
location of the property has not been waived by the plaintiff in 
error. The contract of insurance contains this provision: “And it 
is further expressly covenanted by the parties hereto that no officer, 
agent, or representative of this company shall be held to have 
waived any of the terms and conditions of this policy unless such 
waiver shall be indorsed hereon in writing.” As applicable to this 
branch of the case, the court below instructed the jury as follows: 
(4) Unless you find from the evidence that the defendant had 
notice ot such removal of said goods, and had waived such condition 
of the policy, with knowledge of the alleged fact, the plaintiffs 
cannot recover. The defendant’s agents had no right, under the 
law, to consent to such removal unless such consent was in writing 
on the policy in question.” It is not claimed that any written con- 
sent was given for the removal of the property by any officer or 
agent, or that a waiver of any of the conditions contained in the 
contract of insurance was ever indorsed upon the policy. The 
verdict, therefore, was not only contrary to the above instruction, 
but against the evidence as well. The policy became void upon 
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the removal of the property. Assent to such removal, indorsed 
upon the policy by an authorized agent of the company, would re- 
vive it, and continue the contract in force: Insurance Co. vs. 
Heiduk (30 Neb., 288), and cases there cited. See, also, authorities 
cited in the brief of plaintiff in error. No notice having been given 
to this company or its authorized agent of the removal of the prop- 
erty in question from the building in which the same was insured, 
and no consent to such removal having been indorsed upon the 
policy, we are constrained to hold that the oral consent of Ayerst & 
Taffinder is a nullity. 

It is insisted that the company waived the forfeiture of the policy 
by accepting and retaining the premium for the entire year. No 
such question is presented by the pleadings, since the plaintiffs 
below failed to allege that the company waived the forfeiture by 
failing to return the unearned premium and canceling the policy. 
The premium was paid when the risk was written, and the company 
had no notice of the removal of the property until after tke loss. 
Had it been notified of the removal prior to the fire, and then failed 
to return, or offer to return, the unearned premium, such facts 
might be deemed a waiver of the forfeiture. 

The judgment is reversed, and the cause remanded. Reversed 
and remanded. 


COURT OF APPEALS OF NEW YORK. 


GERMANIA FIRE INS. CO. 
v8. 


HOME INS. CO.* 


A policy provision rendering it void in case of any change in title or posses- 
sion is violated by the single party insured taking in a partner. 

The covenant in such policy to pay the insured, his executors, administrators, 
and assigns, does not apply to such partner. 


Gro. W. Correritt, for Appellant. 
Gerorce Ricuarps, fur Respondent. 


Barttett, J. 
This is an appeal from the judgment of the Superior Court of the 
city of New York affirming a judgment dismissing the complaint 
after trial on an agreed written statement of facts. The material 


* Decision rendered, Dec. 18, 1894, 
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facts are as follows, viz.: The defendant insured Verdier on his 
stock of hardware, and during the life of the policy Verdier took in 
a copartner, Brown, transferring to him a three-tenths interest in the 
insured property. Shortly after this transfer the fire occurred. 
The policy contained this provision, viz. :— 

Or if the property be sold or transferred, or any change takes place in title 
or possession, * * * this policy shall be void. 

The question presented by this appeal is whether the fact of the 
insured having taken in a partner rendered the policy void. It was 
stated on the argument that this precise point had never been pre- 
sented to this court, but it is insisted that the trend of some of our 
decisions is in favor of plaintiff's contention that the policy is not 
avoided by taking in a new partner. The first case is Hoffman vs. 
Insurance Co., 32 N. Y., 405. It was there held that the effect of 
the usual proviso against sales in policies of insurance is not to in- 
terdict sales by the owners as between themselves; that the design 
of the provision was to prevent sales to parties not insured. The 
second case is Walton vs. Insurance Co., 118 N. Y., 326. This was 
a case in the Second Division. The policy contained the clause 
against transfer. While the policy was in force, Walton, through a 
third person, conveyed the insured property to his wife, and subse - 
quently the fire occurred. The plaintiffs sought to relieve them- 
selves from the effect of this transfer by showing that Walton in- 
formed the defendant’s solicitor of his intention to convey to his 
wife after a few months, and requested that the policy be so drawn 
as to cover his interest before conveyance and that of his wife after- 
wards, and that the solicitor informed him that the result could be 
accomplished by naming him and his wife as the parties insured. 
The trial court admitted the evidence, and this court reversed the 
judgment on the ground that it was error to admit parol evidence 
to vary or contradict one of the provisions of the policy. While the 
decision of this case went off on a question of evidence, it is clear 
that the wife of Walton had no insurable interest at the time the 
policy was issued, and that the subsequent transfer to her was not 
a transaction between the insured, but was a sale by the insured to 
a stranger to the policy. As the case was properly disposed of on 
the question of evidence, the court did not pass on this point. The 
third case is Walradt vs. Insurance Co. (136 N. Y., 375), where it 
was decided that the issuing of an execution, and a levy thereunder, 
did not work a change of title or interest within the meaning of the 
policy. None of these cases deals with the question now under 
consideration. We think it perfectly clear on principle that the sale 
of an interest in the insured property by Verdier to Brown, and the 
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formation of a copartnership between the two, rendered the policy 
void. The contract of insurance is peculiarly personal in its nature, 
and the success of the business of underwriting depends largely 
upon what is known as the “moral hazard.” Itisa well-established 
principle of the common law that every man has the right to deter- 
mine with whom he will enter into contract obligations. An insur- 
ance company is induced to issue or withhold its policy after care- 
fully scrutinizing the character of the applicant for insurance. It is 
of the utmost importance to the company to ascertain who is to be 
vested with the title and possession of the property sought to be 
insured. It would be a harsh and indefensible rule that required 
the underwriter, who had insured an individual on a stock of goods 
in a store, to continue the insurance after the insured had taken in 
two partners, and formed a firm wherein each partner was vested 
with an undivided third interest in the property covered by the 
policy, without having been afforded the opportunity to examine 
into the moral and business characters of two strangers to the orig- 
inal contract. This right of the insurance company was in no wise 
invaded when this court held that a sale by one partner to another 
of his interest, where both were insured, did not avoid the policy. 
It is only when a stranger is to be brought into contractural rela- 
tions with the insurance company that the consent of the latter is 
essential. This right of the company has been upheld in other juris- 
dictions: Drennen vs. Corporation, 20 Fed., 657; Card vs. Insurance 
Co., 4 Mo. App., 424; Malley vs. Insurance Co., 51 Conn., 222, 250, 
251. 

The appellant urges that the protection of the policy should be 
extended to the new partner by virtue of the following words 
contained therein, viz. :— 

And the said Home Insurance Company hereby agree to make good unto 
the said assured, his executors, administrators, and assigns, all such imme- 
diate loss, etc. 

It is argued that the word “ assigns” extends the insurance to the 
new partner’s interest. The policy is capable of no such construc- 
tion. The clause in question is merely a covenant on the part of the 
company with the insured to pay to him or his legal representatives 
or assigns the amount of the loss that may become due to him under 
the terms of the policy. The judgment and order appealed from 
should be affirmed, with costs. All concur. Judgment accordingly. 





1895.] Gerling vs. Agricultural Ins. Co. 


SUPREME COURT OF APPEALS OF WEST VIRGINIA. 


GERLING 
vs. 


AGRICULTURAL INS. CO.* 


A motion in arrest of judgment only lies for some error appearing on the face 
of the record which vitiates the proceedings. 


Where a motion in arrest of judgment and a motion for a new trial are made 
at the same time, and.are acted upon by the court at the same time, the 
order in which they may be considered by the court is not material; as, 
under such circumstances, the motion in arrest of judgment cannot be 
regarded as a waiver of objection to its verdict, or as an admission that 
the verdict is unobjectionable. 

A policy of fire insurance has a clause which provides that, unless otherwise 
provided by agreement indorsed thereon or added thereto, it shall be void 
if the subject of the insurance, whether real or personal property, or any 
part thereof, be or become incumbered by mortgage, trust deed, judg- 
ment, or otherwise. Held, Judgments recovered in invitum against the 
insured during the life of the policy, and before the loss, are not incum- 
brances, within the meaning of the policy. 

The policy has a clause which provides that, unless otherwise provided by 
agreement, etc. (as above); it shall be void if any change other than by 
the death of the insured take place in the interest, title, or possession of 
the subject of insurance (except change of occupancy without increase 
of hazard), whether by judgment, legal process. or by the voluntary act 
of the insured or otherwise. Held, A deed of conveyance made by the in- 
sured during the policy, and before the loss, but invalid by reason of the 
grantor’s mental incompetency to make such deed, was not such a change 
or transfer of title as would forfeit the policy. 

If an insurance company refuse to pay the loss or deny its liability upon 
independent grounds, before any proofs of loss are made, and before the 
expiration of the time within which such proofs are by the terms of the 
policy to be made, such denial and refusal constitute a waiver of the 
condition of the policy requiring such proofs. 


Fuick & Westennaver and Faurxner & Watker, for Plaintiff in 
Error. 

H. H. Emmert, for Defendant in £rror. 

Hott, J. 

This was a suit on a fire-insurance policy, brought in the Circuit 
Court of Berkeley County, in which the jury, on the 21st day of 
April, 1894, found for the plaintiff on the issues joined, and assessed 
his damages at $1,665; but the court, on motion of defendant, set 
aside the verdict, and granted a new trial. To this action of the 
court plaintiff obtained this writ of error. It was an action of as- 
sumpsit for $2,000, the declaration being in the brief form set out 
in section 61, c. 125, Code, and the plaintiff was required to file a 
more particular statement of the nature of his claim, and of the facts 


* Decision rendered, Dec. 15, 1894. Syllabus by the Court. 
VoL. XXIV.—25. 
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he expected to prove at the trial, which was done, as follows: That 
defendant wrote the policy after examination of the property, and with 
full knowledge of the title; that the premium was paid and the policy 
delivered to run for three years; that the house was burned without 
fault of the insured, being a total loss, with damage to plaintiff of $1,500 
at least; and, on motion of plaintiff, defendant was required to file 
with its plea a more particular statement of the nature of its defense 
or of the facts expected to be proved at the trial; and thereupon 
defendant filed the plea that it was not liable to plaintiff as in said 
declaration was alleged, and these defenses: (1) There was a pro- 
vision in the policy against the property being or becoming incum- 
bered by mortgage, deed of trust, judgment, or otherwise, and the de- 
fendant set forth a number of judgments recovered against Elizabeth 
A. Etchinson after the issuance of the policy, and before the loss, 
whereby the policy became forfeited and void. (2) There was a pro- 
vision that the policy, without agreement indorsed, should be void 
if any change, other than by death, took place in the interest, title, 
or possession of the property insured, whether by legal process or 
judgment, by voluntary act of insured or otherwise; and defendant 
set forth a deed bearing date on the 3d day of December, 1891, by 
which Mrs. Etchinson conveyed the property to Bessie E. Wood and 
others, her grandchildren, by reason whereof the policy became for- 
feited and void before the loss. (3) That the written proofs of loss 
required by the provisions of the policy were not furnished within 
40 days, as required, after the fire, nor at any time. Tne plaintiff 
joined issue on the general plea, and also on the three special state- 
ments of defense, and also filed in writing three several matters, as 
in waiver and estoppel, on which he intended to rely: (1) That the 
judgments specified were not by confession, nor suffered by the pro- 
curement or connivance of plaintiff's intestate, but were recovered 
by due process of law against her in invitum, and while she was of 
unsound mind and memory, and therefore were not in avoidance of 
the policy. (2) That the deed to Bessie E. Wood and others was 
not a valid deed, because at the time it was made the grantor, Eliza- 
beth A. Etchinson, was of unsound mind, which continued until after 
the loss, and therefore did not work a forfeiture of the policy. (3) 
That defendant had waived the proof of loss by having its adjuster 
investigate the loss, and then denying its liability to pay all within 
the 40 days after the fire. And on these three special replications 
defendant took issue. At the April term, 1894, a trial was had 
upon these issues, and the jury was directed to make a finding in 
writing. In answer to the following particular question of fact 
stated in writing and submitted to them, “ Was Mrs. E. A. Etchinson, 
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on the 3d day of December, 1891, when she is alleged to have 
executed the deed in question, mentally incompetent to make a 
deed?” the jury returned the answer, “ Yes;” together with a ver- 
dict for the plaintiff on the issues joined, and assessing his damages 
at $1,665. And thereupon the defendant moved the court in arrest 
of judgment to set aside the verdict and grant it a new trial; and 
the court, having considered it, overruled the motion in arrest of 
judgment, but sustained the motion for a new trial, and set aside 
the verdict and granted a new trial. To this ruling setting aside 
the verdict and granting a new trial plaintiff took his bill of excep- 
tions No. 6, in which the court certified all the evidence in the case 
touching that question, as required by section 9, c. 131, Code. And 
this ruling of the court is assigned here as error, under clause 9, 
§1, c. 135, Code, which allows the writ of error to an order granting 
new trial. 

The grounds of error are as follows:— 

1. The court, having first overruled the motion in arrest of judg- 
ment, could not then go back to the motion for a new trial, but 
should have proceeded to judgment on the verdict. For this, Sims 
vs. Alderson (1836, 8 Leigh, 479), is cited, where it issaid: “It is 
well settled that a party cannot move for a new trial after a motion 
in arrest (4 Barn. & C., 160); but the inference is that if the motions 
are simultaneous, and disposed of at the same time, in one judgment, 
no matter in what order, then the rule does not apply; as under 
such circumstances the motion in arrest of judgment cannot be re- 
garded as an admission that the verdict is unobjectionable, and, the 
motions being made together, they are disposed of in one judgment. 
If the motion in arrest had been made and overruled, and then the 
motion made for a new trial, it might be said that the motion came 
too late; for the only action the court could then take would be to 
render judgment on the verdict.” It will be noticed that in the case 
of Sweeney vs. Baker (13 W. Va., 158, 216), the two motions were 
made together, in the same order as in this case, and both were 
acted on at the same time, and both overruled, which was there held 
not to be improper. The motion in arrest of judgment is quite 
common in our practice; resorted to out of abundant caution, as 
there may be some serious defect appearing on the face of the rec- 
ord not cured by our statute of jeofails. Sections 9, 15, 29, c. 125; 
section 8, c. 131; chapter 135; 4 Minor, inst. pt. 1, p. 848 et seq., 
where the subject is discussed and the cases are considered. 

2. The court erred in holding the policy of insurance to be for- 
feited by the recovery of judgments which became liens and incum- 
brances on the property insured. From the evidence admitted, and 
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the instructions given and refused, the verdict of the jury was 
against the instruction of the court on this point, on which, I infer 
from the arguments here, the case mainly turned in the circuit court. 
The record shows that five or more judgments were rendered 
against the insured after the date of the policy, and before the fire, 
without the knowledge and consent of the insurance company. In 
that event, the jury was instructed by the court to find for the de- 
fendant. It also appeared that they were rendered against her in 
invitum, by due process of law. This provision of the policy reads 
as follows: “This policy (unless otherwise provided by agreement 
indorsed thereon or added thereto) shall be void if the subject of 
this insurance, whether real or personal property or any part there- 
of, be or become incumbered by a mortgage, deed of trust, judg- 
ment, or otherwise.” By the defendant it is contended that the fact 
that these judgments were rendered in invitum makes no difference; 
that the provision itself, by expressly giving the exception and quali- 
fication, excludes these judgments, no matter how rendered, be- 
cause not embraced in the exception. The reason for the provision 
is obvious. Property might be thus incumbered until it would 
cease to have any value to the insured, except what might result 
from its destruction by fire. But the answer to this is that the 
clause, “ unless otherwise provided by agreement,” refers to mort- 
gages, deeds of trust, judgments confessed, and other voluntary in- 
cumbrances, and requires, to give it a sensible application, that it 
should be construed as if it read, “If * * * it be or become in- 
cumbered (by the insured) by judgment,” etc. And in case of judg- 
ment in invitum, mechanics’ liens, foreign attachments, tax liens, 
etc., the insured could not obtain such consent or agreement in ad- 
vance; hence it must mean an incumbrance by voluntary act,—that 
is, when he shall incumber the property, or when the property shall 
be or become incumbered by him by deed of trust which is volun- 
tary, or judgment confessed in person or by attorney, or by any 
other voluntary act. Section 1, c. 31, reads as follows:— 

There shall be a lien on all real estate for the taxes assessed thereon from 
the day fixed by law for the commencement of the assessment of such taxes 
in each year. 

(1st day of April). See section 39, c. 29. Section 2, c. 75, says:— 

Every mechanic, builder, etc., who shall perform work, etc., shall have a 
lien upon such house, etc. 

The insurer may be a nonresident of this state, where the house 
insured is situated, and, being proceeded against by foreign attach- 
ment and order of publication, an order of attachment is sued out 
at the time of the institution of the suit, and levied on his house. 
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Section 9, c. 106, says that the plaintiff shall have a lien * * * 
on the real estate indorsed on the order of attachment from the 
suing out of the same. The insured may be sued for what he does 
not owe, yet on defense a judgment may be obtained against him. 
These examples tend to show how unreasonable such a construction: 
of the policy would be, by the absurdities to which it would lead. 
The conclusion must be that the language of the condition in ques- 
tion, fairly interpreted, does not extend to incumbrances created by 
law; and so it was held in Baley vs. Insurance Co. (1880), 80 N. Y., 
21; Green vs. Insurance Co., 82 N. Y., 517; Richardson vs. Insur- 
ance Co., 16 U. C. C. P., 430. The general clause against the cre- 
ation of incumbrances has often been held to refer to voluntary in- 
cumbrances, and not to include judgments in invitum or a mechanics’ 
lien: 1 Biddle, Ins., § 226. Incumbrances without the consent of 
the company do not include those liens and claims—such, for in- 
stance, as judgment liens—which are enforceable against the will of 
the insured, but only such as may be created by his consent and on 
application to the company for its consent: Steen vs. Insurance Co., 
61 How. Pr., 144, 148. See Insurance Co. vs Pickel (Ind., 1889); 1 
May, Ins., §§ 292, 292a. For clause in standard New York policy 
against increase of risk, see Rickards, Ins., §§ 141, 147:— 

Or if the hazard be increased by any means within the control or knowledge 
of the insured. 

I do not think the cases cited by the counsel for defendant sup- 
port the contention that the policy is to be construed as compre- 
hending judgments in invitum. Seybert vs. Insurance Co. (1883, 
103 Pa. St., 282), dealt with a policy which provided:— 

If, after insurance, the risk shall be increased by any means whatsoever, or 
if the property shall be incumbered by judgment, mortgage, or otherwise, 
* * * and the assured shall neglect or fail to give written notice thereof, 
and pay such additional premium as the company shall determine, and obtain 
written consent of the company to the continuance of the policy, such insur- 
ance shall be void and of no effect. 

No notice was given of a judgment confessed. The court held 
there was a judgment and lien, within the meaning of the policy, 
and the condition was broken by the failure to give notice. This 
case does not apply, for here there is no question of notice involved. 
In Hench vs. Insurance Co. (1888, 122 Pa. St., 128),.notes were 
given containing warrants of attorneys to enter judgment. The 
payee accepted them, fully satisfied witi the personal security given, 
and informed the plaintiff that he would not enter judgment on the 
notes. But afterwards, during the life of the policy, but without 
plaintiff's knowledge or any intimation to him, the creditor caused 
judgment to be entered on both notes, which judgments were liens 
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on plaintiff's farm. This, I take it, was tantamount to a confession 
of judgment. It was a case of increase of premium for increased 
risk provided for in the policy. Here it was a voluntary incum- 
brance. So, also, in Insurance Co. vs. Schmidt (119 Pa. St., 449), 
the incumbrance was voluntary, and the notice required was not 
given. In the case of Bank vs. Yerkes (86 Pa. St., 227), the “in- 
cumbrance fell” upon the property insured by judgment confessed, 
reducing the real interest of the insured in the same to a sum equal 
to or below the amount insured, and the policy was held to be there- 
by made void. Redmon vs. Insurance Co. (51 Wis., 293), held that 
a subsisting mechanic’s lien was an incumbrance, within the mean- 
ing of a warranty against incumbrances, as of the time when the 
fire policy of insurance was taken. In Hicks vs. Insurance Co. 
(1887, 71 Iowa, 119), there was a voluntary incumbrance by mort- 
gage, and apparently an involuntary one by judgment rendered in 
invitum. It arose as a question of pleading. For further discus- 
sion of the subject, see Russell vs. Insurance Co. (Lowa, 1889), 4 L. 
R. A., 538, notes; Walradt vs. Insurance Co. (N. Y. App., 1893), 7 
Am. Ry. & Corp. Rep., 444, and notes; Lane vs. Insurance Co. 
(1835), 12 Me., 44, 28 Am. Dec., 150, notes. 

3. Plaintiff contends that the deed made by the insured E. A. 
Etchinson to Bessie E. Wood and others, on December 3, 1891, and 
therefore during the life of the policy, did not have the effect to 
make void the policy as provided in the condition against alienation, 
because it is shown by the evidence, and specially found by the jury, 
that she was at the time mentally incompetent to make a deed. 
The discussion of this question by counsel for defendant is made to 
turn on the point, is a deed thus made void, or only voidable? So 
far as this question of mental incapacity affects the judgments al- 
ready considered, the law seems to be settled that judgments against 
persons lunatics and persons of unsound mind are neither void nor 
voidable: Allison vs. Taylor, 6 Dana, 87, 32 Am. Dec., 68, note, and 
cases. If an attempt were made to vacate or enjoin such judgment 
in chancery, doubtless the mere insanity of the judgment defendant 
would not be a guaranty of success. It would require the aid of 
other facts, from which the conclusion must follow that the judg- 
ment is inequitable and cannot be executed without injustice. 
Plaintiff's counsel, however, contends that the true rule in this case 
is that the transfer or conveyance must be an act valid as between 
the parties to the deed, in order to work a forfeiture of the policy 
under the conditional provision against alienation. For alienation 
clause in New York standard fire policy, see Richards, Ins., § 147. 
In Assurance Co. vs. Scammon (1888, 126 IIl., 355), it was held 
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that a voidable sale, afterwards set aside, did not avoid the policy; 
that conditions in policies of insurance against alienation must be 
construed strictly, the court having in view the object of the insur- 
ance company in inserting them; that is, when there has been such 
an alienation as that all interest or liability on the part of the assured 
has ceased or been changed, so that the insured shall have greater 
temptation or motive to burn the property, or less interest or watch- 
fulness in guarding and protecting it from destruction by fire, the 
reason for the condition against alienation exists, and the forfeiture 
provided for in that event takes place, and renders the contract 
void; in other words, these conditions are inserted to guard against 
the moral hazard involved. In Orrell vs. Insurance Co. (1859, 13 
Gray, 431), it is said, as applicable to the facts of that case, that, to 
constitute a breach of the condition of insurance relative to a con- 
veyance of the property, there must have been an actual sale or trans- 
fer of property, valid as between the parties; and in Insurance Co. vs. 
Kinnier (28 Grat., 88, 105), it is said by Judge Burke, quoting from 
May, Ins., 182: “ Norule in the interpretation of a policy is more fully 
established, or more imperative and controlling, than that which 
declares that in all cases it must be liberally construed in favor of 
the insured, so as not to defeat, without a plain necessity, his claim 
to indemnity, which it was his object to secure in making the insur- 
ance.” So it seems that contracts of insurance can hardly be so 
drawn as to escape the application, to some limited extent, of the 
same principles as to forfeiture that are applied in courts of equity, 
not only because it is of long standing, but also because it is inher- 
ent in the nature of the subject. As to forfeiture clause to secure a 
collateral object, see- Klein vs. Insurance Co., 104 U. S., 88, 90. But 
they should be fairly construed as contracts of indemnity against loss 
on certain terms and conditions, according to the equitable rules of 
construction applicable to such instruments,—that is, to look at the 
intent rather than at the form; that this clause of forfeiture relates 
to a collateral object, and was intended to apply in order to prevent 
increase of hazard, by a separation of the interest in the policy from 
the interest in the property, and to prevent taking away or dimin- 
ishing the care of the one with whom the contract was made; and 
the mere letter of such contract, in total disregard of the reasons for 
its various clauses, would soon lead to palpable injustice: See Moffitt 
vs. Insurance Co. (Ind. App.; 1894). In the case of Insurance Co. 
vs. Boykin (1870, 12 Wall., 433), insanity was held to be sufficient 
excuse for failure to comply with the condition of the policy requir- 
ing an affidavit of the true amount and circumstances of the loss. 
“Tf he was so insane as to be incapable of making an intelligent 
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statement, this would, of itself, excuse the condition of the policy.” 
In Insurance Co. vs. Crandal (120 U. S., 527), it was held that a con- 
dition avoiding the life policy, where the insured shall die by suicide 
or self-inflicted injuries, does not include self-killing by an insane 
person, because it is not his act, in the legal sense. In Autremont 
vs. Association (1892, 65 Hun., 475), the insured took a policy on 
buildings owned by him, and subsequently becoming insane, set fire 
to the buildings while he was in that condition, and perished in the 
flames. Held, his executors were entitled to recover; for, being in- 
sane, the insured was incapable of forming a fraudulent design to 
destroy his own property, with the view of defrauding the insurer. 

From these cases it would seem that the insured, Mrs. Etchinson, 
could not be regarded as having done anything to increase the 
hazard, or take away the personal confidence reposed in her, by 
a deed made when she was mentally incompetent to make it, whether 
it be regarded as void or only voidable: See, also, School Dist. No. 
6 vs. Adtna Ins. Co., 62 Me., 330, 339; Orrell vs. Insurance Co., 13 
Gray, 431, 434. See, also, 1 May, Ins. (3d Ed.), Append. p. 582, 
where a large number of cases on alienation are brought together 
and conveniently classified within a small compass. In Richardson 
vs. Insurance Co. (Ky.) the policy was to become void if any change 
whatever should take place in the titie of the property. Death, of 
course, caused such change of title, put an end to the personal fea- 
tures of the contract, and thereby may have increased the hazard; 
but it was held that such change of ownership did not make void 
the policy. So, also, in Pfister vs. Gerwig (122 Ind., 567), it was held 
that such transfer of ownership by operation of law, upon the death 
of the assured, did not avoid the policy, because the inhibition in the 
policy and by-laws did not cover such a transfer: See Thompson vs. 
Insurance Co., 136 U. S., 287. In Shepard vs. Insurance Co. (21 W. 
Va., 568), it is held that a policy of insurance against fire is a con- 
tract of indemnity, and the assured must have an insurable interest 
in the property when it is insured and when the loss by fire occurs. 
The doctrine in this country seems, by weight of authority, to pre- 
vail that the deed of an insane person is voidable only, and not void; 
that is, it may be confirmed: See Allis vs. Billings (1843), 6 Metce. 
(Mass.) 415, 39 Am. Dec. 744, notes; Arnold vs. Iron Works, 1 Gray, 
434; In re Desilver (1835), 5 Rawle, 113; 2 Bl.Comm. (by Hammond), 
291; Jackson vs. King (1825), 4 Cow., 207, 15 Am. Dec., 354, notes; 
Bish. Cont. § 975; Riley vs. Carter, 76 Ma., 581; Ewall, Lead. Cas., 
576, 588, notes to Burke vs. Allen, 29 N. H., 106. 

I do not regard as here involved the strict technical distinction in 
practice so hard to draw between a contract void and one voidable 
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only. We may say that the one is a mere nullity, void as against 
law, void for want of power, incapable of confirmation, of no effect 
whatever, of which any stranger may take advantage (see And. Law 
Dict.); while the other is capable of confirmation, may be good for 
some purpose, may be good for some person, good against some, 
valid as long as not formally set aside, or valid as long as not in some 
way repudiated or disowned,—according to the different circum- 
stances under which they may be regarded (see Ex parte Lange, 18 
Wall. 163, 174, as to judgments). In this case, when the loss oc- 
curred, the insured had such interest as the conceded right to have 
the deed set aside as invalid gave her. There was, so to say, a right 
outstanding in her to avoid it. Whether the deed be regarded, in 
the ordinary sense, as void or voidable, she still had the insurable 
interest resulting from the inability of not having mind and rational 
will enough to make it; and therefore it was made without her fault; 
and, not being her rational, voluntary act, it worked no forfeiture of 
this policy, within the sound, just, and equitable construction given 
it by the courts, according to the long and well-settled doctrine 
applicable to such cases. It does not fall within the clause of for- 
feiture, because it is not within the reason, according to the true in- 
tent and meaning of the parties. Having paid in advance the full 
contract price for this indemnity, when the loss comes the insurer 
cannot, in equity and good conscience, withdraw from his part of the 
contract on account of an innocent invalid act. And it is not suffi- 
cient to say, as has been so often said before, “Such is the letter of 
the contract. It may be hard, but we, too, are without blame. It 
is her misfortune, and should not be our loss; for such contingen- 
cies were contemplated. It wasa part of her hazard, and influenced 
our price. To hold otherwise is to impair the obligation of her 
contract.” But, in such cases of forfeiture, the courts, without 
claiming or exercising any power of dispensation over any rule of 
law, or the power to relax the obligation of the contract, give it an 
equitable, fair, and rational construction, in view of the nature of 
the act done, the character of the contract made, and the mischief 
intended to be guarded against by the elauses of forfeiture, on a 
matter not essential, but collateral; for although freedom of con- 
tract has kept pace with the growth of individual freedom, neither 
has ever outgrown subjection to law. The courts sometimes are 
disposed to show impatience with the carelessness with which the 
insured inconsiderately enter into contracts so important, and to 
hold them to the strict letter. Again, they may show some impa- 
tience with the multitude of conditions, exceptions, limitations, and 
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restrictions which they generally contain, and are disposed to con- 
strue them quite liberally in favor of the insured, as contracts framed 
by the insurer tco much for his own benefit, and accepted by the 
insured without examination, and with no comprehension of their 
full import. But in all cases the aim should be, and for the most 
part is, to construe them fairly, according to the rules and principles 
applicable to such instruments; that is, to look at the main object 
the forfeiture prescribed for is intended to accomplish,—go by the 
reasonable meaning, rather than by the literal form, so as to give it 
such effect as, according to its purpose and terms, in equity and good 
conscience it ought to have. The conditions of forfeiture are not to 
be disregarded; for the principal ones, such as are found in this case, 
have received the sanction of long and wide experience as being 
reasonable and well founded, and not to be dispensed with; for be- 
ing a contract whereby one, for a consideration, undertakes to com- 
pensate another if he shall suffer loss by fire, where danger is ap- 
prehended or protection required it promises indemnity, but takes 
care to refuse and guard against the insured making his loss a source 
of profit. It is therefore strictly a contract of hazard and indem- 
nity, personal to the insurer, for an agreed price set against an hon- 
est loss, and upon certain terms and conditions, added to the policy 
in order to secure fair dealing in its making and its execution,—to 
its exclusion as a source of profit, and of all temptation to make it so. 
Hence, among others, the conditions against alienation, incumbran- 
ces, and the like. The personal care contracted for must be main- 
tained, and interest in the policy should not be separated from in- 
terest in the property; and so common and so important have such 
contracts come to be that they have become a matter of great legis- 
lative concern, and are in many states regulated, even as to form’ 
(and this was needed), by statute: See Richards on Insurance, from 
page 133 to page 197, as to statutes governing the contract. See 
Append. p. 569. 

4. Plaintiff claims that the failure to furnish proof of loss within 
the 40 days required by the terms of the policy was waived by the 
acts of the insurer. On this point the evidence introduced was all 
on the side of the plaintiff. As soon as the loss occurred the local 
agent was notified, who at once sent notice to the general agent of 
the company for that territory, with power to make contracts of in- 
surance, appoint agents; all premiums are remitted to him; he ad- 
justs and pays all losses; he was manager of the company’s business 
for that section; and his name so appears on the back of the policy 
sued on. Within 10 days after the fire he came; offered $250 as a 
compromise to save litigation. When that was refused, he objected 
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to giving more, denying the company’s liability, on the ground that 
Mrs. Etchinson had deeded the property away. It was therefore a 
case in which the defendant refused to pay on the ground stated 
that it was not liable for the reason given, and is governed by the 
case of Sheppard vs. Insurance Co., 21 W. Va., 368; Dietz vs. Insur- 
ance Co., 33 W. Va., 526. See Weiss vs. Insurance Co., 148 Pa. St., 
349; Insurance Co. vs. Sheets,°26 Grat., 854. Such a denial of re- 
sponsibility, within the time for making preliminary proofs and be- 
fore they are made, is the same as a notice to the assured that pay- 
ment will not be made in any event. It is therefore a waiver of the 
condition of the policy requiring such proofs to be made, as the law 
does not require the insured to do an act which the insurer has ren- 
dered unnecessary; for the refusal to pay was express, and was put 
upon a ground which dispensed with the making and presentation of 
the preliminary proof of loss which was required for the purpose of 
making or refusing payment. In Knudson vs. Insurance Co. (75 
Wis., 198), there was no denial by the general agent of the insurance 
company’s liability on the policy, or anything said inconsistent with 
the theory that, if the matter was not then settled, the general agent 
would expect the plaintiff to make such proofs as are required by 
the policy. On waiver and estoppel, see Wyman vs. Insurance Co., 
119 N. Y., 274; Messelback vs. Norman, 122 N. Y.,578. See Rich- 
ards, Ins. §§ 80, 81. As to authority of agent to waive, see Id., § 170. 

‘There was no controversy about the facts; the only questions were 
those of law: (1) Was the policy made void by the judgments ren- 
dered in invitum against the insured? (2) Was the deed, being in- 
valid and voidable by reason of the mental incompetence of the 
grantor, such an alienation as to make void the policy? As we have 
already seen, both these questions must be answered in the negative, 
and therefore judgment should have been rendered for plaintiff on 
the verdict, and the order complained of is therefore set aside, and 
judgment on the verdict rendered. 





St. Louis Court of Appeals. 


LOWER COURT DECISIONS. 


STATUTORY PROHIBITION OF SUICIDE AS DEFENSE. 


St. Louis Court of Appeals. 


IDA KELLER, Respondent, 
v8. 
TRAVELERS INSURANCE COMPANY, Appellant.* 


A provision in a policy of life insurance which reduces the amount of the in- 
surance in case of the suicide of the insured below that otherwise con- 
tracted for, makes the suicide a defense to the extent of the reduction, and 
is therefore contrary to the statute on the subject and invalid. 


Appeal from the St. Louis City Circuit Court.—Hon. James E. 
Withrow, Judge. Affirmed. 


Ler, McKetauan & Priest, for Appellant. 
Davin Gotpsmitu, for Respondent. 


Bonp, J. 

This is an action by the wife on an insurance policy for $2,500 in 
her favor on the life of her husband, issued by the defendant in this 
state after the adoption of the statute hereinafter set out. The de- 
fendant admitted the execution of the policy, and averred as a 
defense to a recovery for the full amount therein specified, to wit:— 

“Further answering herein, this defendant says that, in and by 
the terms of said policy of insurance, it is expressly provided and 
agreed between all parties thereto, that, in the event said Isador 
Keller shall die by suicide, whether the act be voluntary or involun- 
tary, felonious or otherwise, or whether said Isador Keller, the in- 
sured, be sane or insane at the time of the act, that then in that 
case the defendant company shall be liable for the then full net 
value of said policy per the American Experience Table of Mortality 
and 4} per cent interest and no more, and that the same shall be 
paid in manner and form as provided in said policy for the payment 
thereof in the event of the death of the said insured. 

“And this defendant says that said insured, said Isador Keller, on 
the thirteenth day of November, 1892, committed suicide by hang- 
ing himself by the neck until he was dead; that the full net value of 
said policy per the American Experience Table of Mortality and 4} 


* Decision rendered, May 22, 1894. 
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per cent interest at the date of the death of the said Isador Keller 
aforesaid was the sum of $814.50 and no more, and that said amount 
$814.50 was, when the same became due and payable, and prior to 
the commencement of this suit, duly tendered to the plaintiff herein, 
which she then and there refused to accept from the defendant. 

“And this defendant now brings said sum of $814.50 with the 
interest due thereon into court, and tenders the same to the plaintiff 
herein, together with the costs of this suit, in full payment and 
settlement of its liability under the terms of said policy of insurance, 
as expressed and agreed therein.” 

From the ruling of the trial court sustaining a demurrer to the 
above answer, and giving judgment upon defendant’s refusal to 
plead further in favor of plaintiff for $2,600, this appeal was taken. 
The amount in controversy is $1,785.50. 

The only question presented is whether or not the contract sued 
upon is in controvention of the terms of the following statute :— 

“Section 5855: When suicide no defense.—In all suits upon 
policies of insurance on life hereafter issued by any company doing 
business in this state, it shall be no defense that the insured com- 
mitted suicide, unless it shall be shown to the satisfaction of the 
court or jury trying the cause, that the insured contemplated suicide 
at the time he made his application for the policy, and any stipula- 
tion in the policy to the contrary shall be void.” Revised Statutes, 
1889, section 5855; Revised Statutes, 1879, section 5982. 

The clause of the policy relied on in the answer is to wit: ‘‘If 
the said insured shall die by suicide, or in consequence of indulgence 
in the use of alcoholic or narcotic stimulants, or other vices as indi- 
cated in the above first condition, during the continuance of this 
policy, the then full net value of this policy per American Experi- 
ence Table of Mortality and 4} per cent interest, and no more, shall 
be paid in manner and form as hereinbefore provided.” 

Appellant urges that the clause of the policy invoked in its answer 
is a mere contractual limitation of the amount of the recovery to be 
had, upon the death of the assured, for any of the causes mentioned 
in said clause. A similar clause did receive the construction con- 
tended for anterior to the enactment of the section of the statute, 
supra: Adkins vs. Columbia Life Ins. Co., 70 Mo., 27. Whether or 
not this rule can be applied after the adoption of the statute in 
question depends upon its object and terms. The plain purpose of 
the statute supra was to prevent the insertion in policies of life in- 
surance of exceptions to liability on the ground of the suicide of the 
insured, unless it could be proven “that the insured contemplated 
suicide at the time he made the application for the policy.” This 
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was in effect a legislative declaration of the public policy of this 
state. That it was intended to limit the power to contract for a 
lesser liability in cases of death by suicide, not within the limitation 
expressed in the statute, is also apparent from its terms, to wit: 
“and any stipulation to the contrary shall be void.” 

That it is not in the power of the parties to change or annul these 
statutory provisions with reference to life insurance in this state, 
has been held in a well-considered case in the Circuit Court of the 
United States: Berry vs. Knights Templar, etc., 46 Fed. Rep., 439. 

In construing the statute in question, that court, said: “The 
statute is mandatory and obligatory alike on the insurance company 
and the assured. Its very object was to prohibit and annul such 
stipulations in policies, and it cannot be waived or abrogated by 
any form of contract or by any device whatever. The legislative 
will, when expressed in the peremptory terms of this statute 
is paramount and absolute, and cannot be varied or waived 
by the private conventions of the parties.” Berry vs. Knights 
Templars, etc., supra. 

We approve the rule thus stated, and deem it conclusive of the 
question before us. The fact that the premium warranted, and the 
policy guarantied, full insurance in case of the death of the insured 
for any cause not specified in the clause set up in the defendant's 
answer, demonstrates that said clause was designed to modify the 
liability of the insurance company if the defendant committed suicide. 
It necessarily follows, if this stipulation as to a decreased liability in 
the event of death by suicide is enforced, that it is some defense to 
the otherwise full liability agreed upon in the policy. As the statute 
in question declares that suicide, not committed as therein set forth, 
is “no defense,” we cannot hold that the present stipulation can be 
enforced without violating the plain terms of a mandatory statute 
which the parties have no power to alter or abrogate. 

We do not see the force of the analogy attempted to be drawn by 
the learned counsel for appellant from the validity of limitations in 
policies of liability for death resulting from certain special causes, 
alcoholism, etc., other than suicide. The statute in question does 
not interdict stipulations as to such other causes of death to the 
assured, and there is no reason therefore why they may not be sub- 
ject of agreement in policies of insurance. 

Our conclusion is that the judgment in this case should be affirmed. 

Judge Rombauer concurs. Judge Biggs is absent. 





Miscellaneous Decisions. 


MISCELLANY. 


Cases to which an insurance company is party, which are not actions on 
policies, but which relate to matters outside of insurance; as, .jurisdiction, 
injunction, mandamus, the relations of statute laws to corporations, etc., 
where the principles and practice of insurance, as such, are not specifically 
involved ; and other cases of incidental interest to underwriters, or where 
for special reasons a full report has been deemed unnecessary. These 
sketches are given merely as chapters of current information, and are not 
intended as digests, nor for citation. 


BEneEVOLENT Soctery—OrpuHan* 


The Civil District Court of New Orleans, La., in the case of 
Schenck vs. La. Benevolent and Protective Association, decided 
March, 1895, holds that a Benevolent Association which, under its 
by-laws, pays a death benefit to the orphans of a deceased member, 
is liable for said benefit to a legally adopted child of the deceased. 
And this even if said child should be of age at the time of the death 
of said member. As the word “orphan” has no legal technical 
meaning, what effect is to be given to the word in a particular case 
must depend on the surrounding circumstances. The intention of a 


Benevolent Society in providing a death benefit, being to secure 
something for the dependent relatives of the deceased, the by-law 
allowing it should be given a liberal construction. 


Warver—Premivums Pap sy Commissions ON OTHER Po xictzs. 


The Supreme Court of Illinois in January, 1895, delivered an 
opinion in the case of Massachusetts Benefit Life Association vs. 
Sibley, of which the following abstract is given by the Chicago Legal 
News. The company among other things denied the validity of 
premiums paid by commissions of the agent on other policies. The 
facts concerning the delivery of the policy are like those in the case 
of the policies in favor of Dr; Coughenour and Dr. Campbell. Ap- 
pellant, without question, recogmzed the regularity of the delivery 
of those policies, and we see no good reason for distinguishing the 
policy of Mr. Sibley from the others. There was also evidence that 
the vice-president of appellant, more than a week after Mr. Sibley 
took his policy to his home, recognized it as a binding obligation, 
according to his own testimony. He then made no objection to the 
delivery, saying that if the premium had been paid it was all right. 
The policy containing as it does an acknowledgment of the receipt 
of the premium, we do not think that in the absence of any showing 
of fraud such acknowledgment can be contradicted for the purpose 

* Reported by J.O — 
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of avoiding the contract: Ill. Cent. Ins. Co. vs. Wolfe, 37 IIl., 355; 
Provident Ins. Co. of Chicago vs. Mary Fennell, 49 Ill., 180; Teuto- 
nia Life Ins. Co. vs. Mary Mueller et al., 77 Ill., 22; Teutonia Life 
Ins. Co. vs. Anderson, 77 Ill, 386. Appellant was duly notified of 
the death of the assured, and an offer to furnish proofs made. This 
offer is declined by denying the existence of any policy upon which 
proofs could be made. This denial by appellant of any liability 
upon the policy warranted the jury in finding that the furnishing 
of proofs of loss had been waived: Metropolitan Accident Associa-— 
tion vs. Windover, 137 Ill., 417-484; Penn Marine & Fire Ins. Co. 
vs. Lewis et al., 18 Ill., 553; German Ins. Co. vs. Frederick, 7 U.S. 
Cireuit Court of Appeals, 122-126; Young vs. Ohio Farmers Ins. Co. 
52 N. W. Rep. 454. 


Unavutuorizep InsuRANCE—STATUTE CONSTITUTIONAL. 


In the case of Commonwealth vs. Vrooman, decided by the 
Supreme Court of Pennsylvania, Oct. 1, 1894, the act of 1870 mak- 
ing it unlawful for any person, partnership, or association to issue a 
policy of fire insurance without authority conferred by a legal chur - 
ter of incorporation and declaring that policies so issued should be 
void, and their issuance a misdemeanor, was held not to be an 
abridgment of the privileges of citizens or a denial of equal protec- 
tion within the 14th amendment of the U. S. Constitution. Such 
statute is not in conflict with the bill of rights, declaring all men 
born free and equal, and possessed of certain inalienable rights. 
Such statute is a proper exercise of the policy power of the state to 
which insurance is subject. The requirements of the act are 
reasonable. 


Wartver spy Acent oF Mutvat Company. 


In the case of Ohio Farmers Ins. Co. vs. Maloney, decided by the 
Supreme Court of Ohio, but not reported, in 1895, the company was 
organized as a mutual company under an act which provided that 
“when any house or building shall be*alienated by sale or other- 
wise, the policy thereon shall thereupon be void and be surrendered 
to the directors for cancellation; but the assignee of the policy or 
transferee of the property may have the policy confirmed to him 
upon application to the directors, and with their consent, within 
thirty days after alienation.” Under another act it was permitted 
to issue stock policies. It was held that the rule as to authority of 
agent applicable to a mutual company did not apply to the case of 
a policy issued under the stock plan, and the transfer of the property 
and the policy without consent of directors was waived by the ac- 
quiescence of the agent. 
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UNITED STATES CIRCUIT COURT. 


WESTERN DISTRICT OF PENNSYLVANIA. 


T. BISSELL EVERSON 
Us. 
EQUITABLE LIFE ASSURANCE COMPANY.* 
The apportionment of profits on a semi-tontine policy made by the person 
designated by mutual agreement to make it, is presumably correct. 
A bill for discovery and relief filed in equity in such case by a policyholder 


who declines to accept such apportionment, will not be sustained on 
demurrer. 


The policyholder has not the right to demand an accounting which from its 
magnitude would practically divert the work of the company from its 
legitimate business of insuring lives. 

The reserver is not the individual property of the policyholder, held for him 
by the company as a trustee with an obligation to account. 

BurFineTon, J. 

On August 12th, 1884, the respondent, the Equitable Assurance 
Company, a corporation created by the state of New York, issued a 
life insurance policy to the complainant, T. Bissell Everson, then 
and now a citizen and resident of Pennsylvania, for ten thousand 
dollars. Certain provisions were made part of said policy, the ones 
pertinent to the present question being:— 

“First: Thatthis policy is issued under the semi-tontine plan, the 
particulars of which are as follows:— 

Second: That the tontine dividend period for this policy shall be 
completed on the 28th day of May, in the year eighteen hundred 
and ninety four. 

Third: That no dividends shall be allowed or paid upon this 
policy unless the person whose life is hereby assured shall survive the 
completion of its tontine dividend period as aforesaid, and unless 
this policy shall be then in force. 

Fourth: That all surplus or profits derived from such policies 
on the semi-tontine plan, as shall not be in force at the date of their 
completion of their respective tontine dividend periods, shall be 
apportioned equitably among such policies as shall complete their 
tontine dividend period. 

Fifth: That upon the completion of the tontine dividend period, 
on May 28th, 1894, provided this policy shall not have been ter- 
minated previously by lapse or death, said T. Bissell Everson shall 
have the option either; First, to withdraw in cash this policy’s 

VoL. XXIV.—26, 
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entire share of the assets, i. e., the accumulated reserve, which shall 
be twelve hundred and thirty-one and ten one-hundredths dollars, 
and in addition thereto, the surplus apportioned by this society to 
this policy; secondly, etc.” 

That by this contract of insurance, the relation created between 
the parties was that of debtor and creditor is firmly established by 
pumerous authorities: Uhlman against the New York Life Insur- 
ance Company, 109 N., 421; Hunton vs. Equitable Life Assurance 
Company, 41 Fed. Rep., 661; People vs. Security Life Insurance & 
An. Company, 78 N. Y., 114; Bewley vs. Equitable Life Assurance 
Society, 61 Howard’s Practice Reports, Sec. 44; Bogardus vs. New 
York Life Insurance Company, 101 N. Y., 328; Taylor vs. Charter 
Oak Life Insurance Company, 9 Daly, 489. 

Mr. Everson paid his premiums for ten years, amounting in all to 
$2,725, and then elected to avail himself of the first option, where- 
upon he was entitled to demand and the company became liable to 
pay to him “this policy’s entire share of the assets, i. e., the accu- 
mulated reserve, which shall be twelve hundred and thirty-one and 
ten one-hundredths dollars, and in addition thereto, the surplus 
apportioned by this society to this policy.” Thereupon the society 
apportioned to him as the policy’s share of the assets, the sum of 
$2,051.80, being $1,231.10, the share of the accumulated reserve as 
fixed by the option and $820.70, the policy’s alleged share of the 
surplus. 

This apportionment, made by the person designated by mutual 
agreement to make it,is presumably correct: Uhlman vs. New 
York Life Insurance Company (109 N. Y., 432), “but,” as was also 
said in that case, “the question is still left, has or has it not com- 
plied with its agreement to make an equitable apportionment? 
And the plaintiff, and all others similarly situated, have the right, 
upon proper allegations of fact showing that the apportionment 
made by the defendant is not equitable, or has been based upon 
erroneous principles, to have a trial and make proof of such allega- 
tions, and, if proved, the court will declare the proper principles 
upon which the apportionment is to be made, so as to become an 
equitable apportionment.” 

The apportionment thus made, Mr. Everson declined to accept 
and subsequently filed the present bill in equity in which he prayed 
for an accounting and discovery. To this bill the respondent 
has demurred; first, because the bill discloses no cause of action; 
secondly, because the complainant has an adequate remedy at law; 
thirdly, because the bill does not disclose sufficient facts to entitle 
him to the remedies prayed for; fourthly, because the court has not 
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jurisdiction of the subject-matter; fifthly, because the court is with- 
out jurisdiction to enforce its decree against the respondent; sixthly, 
because the bill does not set forth in full the contract, and lastly, 
because the other policyholders have not been made parties. 

Assuming for present purposes that the bill as a whole shows the 
matter in dispute exceeds the sum of two thousand dollars, does it 
disclose any cause of action ?—Two such grounds are alleged; viz: 
discovery and accounting. In passing on the question here raised, 
it is to be observed that in the Federal courts the line between law 
and equity, and consequently between legal and equitable rights, 
has been strictly observed, a principle so firmly established as to 
call for no citation of authority in its support. In Hare on Dis- 
covery (No. 6,7 and 8), it is in substance said that the prayer for an 
account renders a bill one for relief, and where a bill prays for 
relief, the discovery, if material to the relief, is incident to it and 
that, prima facie, it must be so intended. It would appear there- 
fore, that upon demurrer to a bill seeking both discovery and relief, 
it is sufficient to show that the complainant is not entitled to the 
relief which he prays, and that the addition of a prayer for relief 
to a bill seeking discovery, will render such discovery dependent 
upon the title to relief. “The bill” (discovery) “is commonly used” 
says Story’s Equity Pleading, Sec. 331, “in aid of the jurisdiction of 
some court of law, to enable the party who prosecutes or defends 
an action at law to obtain a discovery of the facts which are material 
to the prosecution or defense thereof. If it can be used in any 
other cases, they are few, and under very special circumstances.” 

It is quite clear that upon the facts alleged in this bill, discovery 
is not an independent ground of relief, but is dependent upon com- 
plainant’s right to an accounting. The case, therefore, resolves 
itself into the question whether, irrespective of the question of dis- 
covery, the right to an accounting exists. What such accounting 
involves, in the present case, it is well to understand. In effect, it 
is an examination of the respondent company’s business for the past 
ten years. Its magnitude is apparent from the interrogatories and 
prayers to the bill by which the complainant himself has measured 
the scope of inquiry necessary to such relief. They are, therefore, 
given in full, and are as follows:— 

1. State definitely and in the following order the number of 
policy; the kind of policy; the amount of policy; the date of the 
application therefor; the date of policy; the age at issue; the 
annual premium charged; the number of premiums paid; how paid 
(quarterly, semi-annually or annually); reserve or savings-bank 
value, and tontine surplus, on all policies that were in force in the 
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tontine class to which policy No. 281,864 became a part of on the 
28th day of May, 1884. 

2. State definitely and in the following order the number of policy; 
the kind of policy; the amount of policy; the date of application 
therefor; the date of the policy; the age at issue; the annual pre- 
mium charged; the number of premiums paid; how paid (quarterly, 
semi-annually, or annually,.and if quarterly or semi-annually how 
many such payments made); reserve or saving-bank value; and 
tontine surplus, on all policies issued between the 28th day of May, 
1884, and the 27th day of May, 1894, inclusive. 

3. State definitely and in the following order the number of policy; 
the kind of policy; the amount of policy; the date of the applica- 
tion therefor; the date of policy; the age at issue; the annual pre- 
mium charged; the number of premiums paid; how paid (quarterly, 
semi-annually or annually, and if quarterly or semi-annually how 
many such payments were made); reserve or savings-bank value; 
and tontine surplus unpaid on the same on all policies that have 
lapsed and become wholly or partiaily forfeited by the cessation of 
premium payments thereon, and the values of which have been 
wholly and absolutely forfeited to the tontine fund of the class to 
which policy No. 281,864 belonged. 

4. State definitely and in the following order the number of policy; 
the amount of policy; the date of application therefor; the date of 
policy; the age at issue; the annual premium charged; the number 
of premiums paid; how paid (quarterly, semi-annually or annually, 
and if quarterly or semi-annually, how many such payments made); 
reserve or savings-bank value; and the tontine surplus at the date 
of discontinuance of premium payments on all policies that have 
been so discontinued; the amount of paid-up participating or non- 
participating insurance issued for each policy and the net single 
premium on the same, or cash value paid for the same, between and 
including the dates of May 28th, 1884, and May 27th, 1894. 

5. State definitely and in the following order the number of 
policy; the kind of policy; the amount uf policy; the date of appli- 
cation therefor; the date of policy; the age at issue; the annual 
premium charged; the number of premiums paid; how paid (quar- 
terly, semi-annually or annually, and if quarterly or semi-annually, 
how many such payments made); reserve or savings-bank value; 
and tontine surplus on all policies in force on the 28th day of 
May, 1894. 

6. State specifically the percentage of actual expense to actual 
premium income properly chargeable in each and every one of the 
years from May 28th, 1884, to May 28th, 1894. 
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7. State specifically the rate of interest received on the total 
admitted assets for each and every one of the years from May 28th, 
1884, to May 28th, 1894. 

8. State specifically the ratio of mortality per dollar of risk; that 
is to say, the ratio of mortality upon the face of the policy less the 
reserve or savings-bank fund belonging to each policy in each and 
every one of the years from May 28th, 1884, to May 28th, 1894. 

First: And that the said defendant may be ordered, adjudged 
and decreed to make and exhibit unto the plaintiff a full and par- 
ticuiar account, showing unto him his proportionate share for each 
and every year of the tontine term of his policy; of the actual death 
losses and his saving from the death losses actually paid by the 
defendant to tontine members only in his class among the insured 
of the defendant; also his proportionate share of the actual expenses 
and his savings from the assumed expenses of conducting the ton- 
tine business of the defendant society for each and every year of the 
ten vears constituting the tontine term of your orator’s policy; as 
well, also your orator’s true share of the interest received upon his 
savings-bank deposit in excess of 4 per cent per annum compounded, 
as required by law, and the actual rate and amount of interest re- 
ceived by the defendant upon such savings-bank deposit; also your 
orator’s share of the forfeitures resulting frsm all policies by the 
failure of members in his class to pay their annual premiums. 

Second: And that your orator may order and decree that the 
defendant exhibit a full and particular statement showing the num- 
bers, amounts and kind of policies and ages at which they were 
severally issued, upon which the values of all kinds have been for- 
feited, partly or entirely to the tontine fund during the tontine term 
of your orator’s policy; showing each policy issued by the defend- 
ant society, lapsed or forfeited during the tontine term of your 
orator’s contract aforesaid, and therein showing the number of the 
policy and name of the insured, the age of the insured at the time 
of the issuing of the policy, and form of the policy, and the amount 
for which the same was issued, the number of payments made upon 
such policy, and the total amount paid previous to forfeiture, and 
the share of the tontine fund belonging to such policy at the time, 
or immediately previous to the lapsing or forfeiture thereof showing 
particularly and in detail sources from which the accumulations of 
the tontine fund belonging to such lapsed policies were derived, 
and that the defendant may be required to show particularly what 
proportion of the value of such lapsed policy at the time of the lapse 
was derived from the share of such policy in previous forfeitures 
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of the savings-bank fund or tontine profits belonging to such pol- 
icies so previously forfeited. 

Third: And that the said defendant may be ordered and decreed 
to account to your orator for his savings-bank fund and the accu- 
mulations thereon, his savings upon the assumed expenses paid in 
his annual premiums and their accumulations, also his savings upon 
the assumed mortality losses paid in his annual premiums and their 
accumulations, his share in the tontine fund derived from all policies 
lapsed during the tontine term of his policy aforesaid, and that the 
aggregate of such sums be decreed as a cash value of your orator’s 
said policy, and that the defendant be ordered and decreed to pay 
such sum so ascertained to your orator.” 

An alleged breach of contract obligations and the ensuing 
accountability to answer in damages therefor do not necessarily 
imply liability to an accounting by bill in equity. In other words, 
accountability does not imply liability to an accounting in equity. 
But prior liability to so account is the foundation upon which a bill 
in equity for an accounting rests. If such a duty exists,—to in- 
stance the present case,—it exists without reference to whether the 
respondent has equitably apportioned the surplus or has failed to 
do so. On the other hand, if such a duty does not exist,—if the res- 
pondent has simply contracted to equitably apportion the surplus 
and pay the complainant on that basis, and has failed to do so,—its 
breach of that contract would not impose an obligation to account 
where none primarily rested, and its broken undertaking must be 
redressed by another proceeding and in another tribunal than the 
present one. The stipulations of the policy in question are the 
measure of the respondent’s obligations and the complainant’s 
rights as well. Notwithstanding the very able argument of com- 
plainant’s counsel. in which we have had the benefit of his thorough 
research and study of the subject of life insurance, we are unable to 
read into this contract any other relation between the parties than 
those of debtor and creditor. While the principles of honest and 
prudent corporate management may dictate, and the positive enact- 
ments of law in the several states may enforce, the formation and 
maintenance and adequate reserve funds to ensure the protection 
of policyholders and the liquidation of their claims as they mature, 
yet we cannot say from the terms of the contract here entered into 
between the parties that such reserve was to be the individual prop- 
erty of the policyholder and that the company holds it for him as a 
trustee with the consequent duty of accounting for it as a trust fund. 

As was said in a kindred case “there is, in reality, no specific or 
separate fund, as it is made up simply by a system of debits and 
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credits contained in the books of the company, which debits and 
credits are made during the running of the tontine period.” The 
underlying fallacy of complainant’s bill is the assumption as a fact 
of a duty on the respondent,—unot to respond in damages for its 
breach of contract, if such there was,—but to account, and because 
it has not accounted, complainant claims the right to file his bill to 
compel such accounting and for discovery in aid thereof. But unless 
there was a duty to account, the complainant cannot base his bill 
on respondent’s failure so to do for such refusal was not a denial of 
what complainant was entitled to demand. If such right exists in 
one stockholder, it exists in all, and each, by virtue of the maturing 
of his policy, would have the right to demand an individual account 
of the kind here craved. If such is the case, the business of insur- 
ance companies would be largely diverted from their sphere of hus- 
banding their resources to meet their contract obligations to those 
insured, to that of preparing voluminous accounts for policyholders, 

In Hunton vs. Equitable Assurance Company (45 Fed. Rep., 662), 
the liability of the respondent to account in equity on a bill based 
on a policy similar to the one in suit arose. The court said, “If this 
bill can be maintained, it must be on the ground that a trust rela- 
tionship existed between the parties or that the account was of such 
a character that equity jurisdiction attaches. That no trust exists 
between the insured and the insurance company has been held in 
Pierce vs. Society (145 Mass., page 56), and Bewley vs. Society (61 
How. Pr., 344), and I agree with the reasoning of the court in those 
cases. I am also of opinion that under the authority of Root vs. 
Railroad Company (105 U.S., 189), that, this being merely a suit for 
an account, and it not appearing that any other ground of equitable 
jurisdiction exists, a bill in equity cannot, upon general principles 
governing the jurisdiction of courts of equity, be maintained.” 

It is sought to distinguish that case, which is the latest Federal 
decision on the question, from the present one by the fact that 
there accounting alone was sought, while here discovery is asked 
in addition. We have already seen that discovery is dependent 
upon the right to an accounting, so that, in effect, the question there 
involved was the same as here. 

It is true there are some ellegations in the present bill that re- 
spondent has falsely and fraudulently valued the complainant’s 
equity; that circulars of estimated profits issued before Mr. Everson 
took out his policy were suppressed, and that complainant believes 
the reported value of the equity to be false, but these are accom- 
panied by admissions that complainant does not know, and cannot 
state, its true value. The allegations are of such a vague and 
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general nature and there is such an absence of specific fact and detail, 
that as bearing on the question of fraud, we are justified in dis- 
regarding them (see 1 Beach’s Modern Equity Practice, Section 
107; Ambler vs. Choteau, 107 U. S., 590-591), and in passing on the 
question purely as one of aright to an accounting by a bill in equity. 
After full consideration, we are of opinion that no cause of action, 
in the present form of procedure, is shown by the bill. 
The demurrer will therefore be sustained. 
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Sanzorn, C. J. 

Are the sole owners of the capital stock of a corporation, who have 
procured policies of insurance against fire, running to themselves, 
in their individual names, upon a building, the title to which was in 
the corporation, debarred from any recovery on the policies by the 
provisions therein to the effect that the policies shall be void if the 
interest of the assured is not the sole and unconditional ownership 
of the property described, or if that interest is not truly stated to 
the companies, or in the policies or in the indorsements thereon? 
If so, is a mortgagee whose interest is insured by the “union mort- 
gage clause” attached to such policies also debarred from any re- 
covery by these provisions of the policies? These are the principal 
questions presented in these cases. They were raised by separate 
exceptions to the refusal of the court below to instruct the jury to 
return a verdict in favor of either of the plaintiffs in error in any of 
these cases at the close of the trial, when the evidence established 
the following undisputed facts :— 

In 1888, the defendants in error William G. Bohn and Conrad 
Bohn were the owners in fee simple of the building destroyed, and 
the lot en which it stood. Mr. Doud, the agent of the plaintiff in 
error the Syndicate Insurance Company, solicited their insurance, 
and William G. Bohn, one of the defendants in error, told him that 
he and Conrad Bohn were the owners of the building, and directed 
him to insure it in the companies he represented, in their names. 
Thereupon he issued to them a policy of the Syndicate Insurance 
Company, for the sum of $5,000, for the term of one year, covering 
this building, and delivered it to the Bohns. In October, 1888, they 
mortgaged the insured property to the defendant in error the Na- 
tional Life Insurance Company, for $25,000, and covenanted in the 
mortgage to keep it insured for that amount for the benefit of the 
mortgagee. Thereupon the policy of the Syndicate Insurance Com- 
pany was presented to its agent, and, at the request of the Bohns 
and the mortgagee, he «ttached to this policy the union mortgage 
clause, and delivered it to the mortgagee. That mortgage clause 
reads as follows:— 


It is hereby agreed that any loss or damage that may be ascertained and 
proved to be due under this policy to the assured shall be held payable for 
the account of said assured to the National Life Insurance Co., mortgagee or 
beneficiaries, or its assigns, subject to the following stipulations: (1) It is 
agreed that this insurance, as to the interests of the above-named mortgagee 
or beneficiary, or its assigns, only, shall not be invalidated by any act or 
neglect of the mortgagor or owner of the property insured, nor by the occu- 
pancy of the premises for purposes more hazardous than are permitted by the 
terms of this policy, nor by any change in title or possession, whether by legal 
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process, voluntary transfer, or conveyance of the premises, or for nonoccupa- 
tion of the premises, provided that the mortgagee or beneficiary shall notify 
this company of any change of ownership or increase of hazard which shall 
come to the knowledge of said mortgagee or beneficiary, and shall have per- 
mission for such change of ownership or such increased hazard as shall come 
to his notice, duly indorsed on this policy; and provided, further, that every 
increase of hazard not permitted to the mortgagor or owner shall be paid 
by the mortgagee or beneficiary, on reasonable demand, and after demand 
made by this company upon and refusal by the mortgagor or owner to pay, 
according to the established scale of rate, the company reserving the right 
to cancel the policy at any time on the terms in said policy provided, on giv- 
ing to the mortgagee ten (10) days’ notice of their intention so to do, and after 
such ten (10) days the policy and this agreement shall be void. The foregoing 
stipulations, however, shall not be held, under any circumstances, to modify 
the terms of contribution provided in the printed conditions of this policy, 
in case of other insurance on the same property; it being expressly under- 
stood that this insurance is upon the interest of said mortgagor or owner, 
or assigns, and that other insurance on the interest of said mortgagor or 
owner, or assigns, is to contribute according to said conditions. (2) It is 
also agreed that whenever this company shall pay to the mortgagee or bene- 
ficiary any sum for loss under this policy, and shall claim that, as to the 
mortgagor or owner, no liability therefor existed, it shall at once, and to the 
extent of such payment, be legally subrogated to all the rights of the party 
to whom such payment shall be made, under any and all securities held by 
such party on the property in question, for the payment of said debt. But 
such subrogation shall be in subordination to the claim of said party for the 
balance of the debt so secured, or this company may, at its option, pay to said 
mortgagee or beneficiary the whole of the debt so secured, including such 
sums as said mortgagee or beneficiary may then have paid for taxes or fire 
insurance upon the property described in such mortgage or trust deed, pursu- 
ant to the terms thereof, with all interest that may have accrued thereon to 
the date of such payment, and shall thereupon receive from the party to 
whom such payments shall be made an assignment and transfer of said debt, 
with all the securities held by said party on the property in question for the 
payment thereof. If the above-named mortgagee should assign this mortgage, 
the above agreement shall be binding between said insurance company and 
the assigns without notice to said insurance company of said assignment. 


The original policy of the Syndicate Insurance Company, and the 
policy here in suit, insured the Bohns against loss or damage by fire 
to “their four-story brick warehouse * * * situated on tax lot 
12, Omaha, Neb, * * * not exceeding the sum insured, nor the 
interest of the assured therein,” and contained the following 
provisions :— 

The assured, by the acceptance of this policy, hereby covenants and agrees 
(1) that any application, plan, survey, or description referred to in this policy 
is true, and shall be and form a part of this policy; that no fact material to 
the risk, or relating to its condition, situation, or ownership, has been con- 
cealed; and that the interest of the assured therein has been truly stated to 
this company. (If the interest of the assured be other than the unconditional 
and sole ownership of the property, or if the building insured stands on 
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leased ground, it must be so expressed in the policy.) This policy shall 
become void and of no effect (1) by the failure or neglect of the assured to 
comply with its terms, conditions, and covenants; (2) by the sale or transfer, 
or any change in the title or possession of the property insured (except in 
case of succession by reason of death of the assured), whether by legal process 
or judicial decree, or voluntary transfer or conveyance. 


In May, 1889, the Bohns conveyed the building insured, and the 
lot on which it stood, by warranty deed, subject to the $25,000 mort- 
gage, to the Bohn Sash & Door Company, a manufacturing corpora- 
tion, the capital stock of which they owned; but this fact was 
unknown to all the other parties to these actions until after the fire. 
About the 1st of September, 1889, Mr. Doud, the agent of the Syndi- 
cate Company, inquired of the Bohns whether he should renew the 
policies he had issued on this building, and they directed him to do 
so; and thereupon he issued a new policy of the Syndicate Company 
for the term of one year, and delivered it tothe mortgagee. He told 
the Bohns that he had lost the agency of one of the companies that 
had issued a policy to them the year before, and that he was not the 
agent of the New Hampshire Fire Insurance Company, but that he 
- proposed to place $2,500 with that company, and they authorized 
him to do so. He then told the agents of that company that the 
Bohns owned the building, and directed them to issue in their name 
a policy of that company, for $2,500, for one year, and to attach the 
union mortgage clause to it. They did so, and the policy was de- 
livered to the mortgagee. About the 1st of September, 1890, Mr. 
Doud again inquired of the Bohns if he should renew the policies. 
They authorized him to do so, and he issued the policy of the Syndi- 
cate Company, and procured the issue of the policy of the New Hamp- 
shire Company, here in suit. The policy of the plaintiff in error the 
New Hampshire Fire Insurance Company declares that that com- 
pany insures William G. and Conrad Bohn against loss or damage 
by fire, except as thereinafter provided, to an amount not exceeding 
$2,500, “on their four-story brick warehouse, situate on tax lot 12, 
Omaha, Neb.,” and provides that 


This entire policy shall be void if the insured has concealed or misrepre- 
sented, in writing or otherwise, any material fact or circumstance concerning 
this insurance, or the subject thereof, or if the interest of the insured in the 
property be not truly stated herein. This entire policy, unless otherwise 
provided by agreement indorsed hereon or added hereto, shallbe void * * * 
if the interest of the insured be other than unconditional and sole ownership, 
or if the subject of insurance be a building on ground not owned by the in- 
sured in fee simple. 


The builing insured was destroyed by fire May 12, 1891. It was 
then worth $34,000. The amount of insurance upon it under these 
and similar policies, payable to the mortgagee under the mortgage 
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clause we have set forth above, was $25,000, but payments had been 
made upon the mortgage debt uniil there was only about $21,000 
owing upon it. The two policies here in suit contained the usual 
contribution clause. The mortgagee, the National Life Insurance 
Company, and the Bohns, brought separate actions upon each of 
these policies. These actions were consolidated by order of the court, 
and tried to the same jury. The mortgagee recovered a judgment 
against each of the plaintiffs in error for such a proportion of the 
amount owing on the mortgage debt as the amount of its policy bore 
to the $25,000 insurance, and the Bohns recovered a judgment 
against each of them for the remainder of the amount of the face of 
their policies respectively. These are the four judgments before us 
for review. Can they be sustained? Let us first look at the judg- 
ments in favor of the Bohns. 

By the provisions of these policies which we have quoted, the Bohns 
made plain contracts with the insurers that they had truly stated 
their interest in the property insured, and that if that interest was 
not the sole and unconditional ownership of that property the poli- 
cies should be void. At the time these policies were issued, and at 
the time of the fire, they were neither the sole and unconditional 
owners of this property, nor had they any legal title to it, or any 
equitable title that they could convert into a legal title. The legal 
title was in a corporation, and they were mere stockholders in that 
corporation. They could not convey or incumber the title to this 
property by their deed or mortgage, nor could the title to it be passed 
or affected by any sale of their interest in it under judgment and exe- 
cution against them. Stockholders of a corporation are entitled to a 
distributive share of its profits while it continues in operation, and 
at its dissolution, to a just proportion of the proceeds of the corporate 
assets remaining, if any, after all the corporate debts are paid, but 
they are far from being the unconditional owners of the property of 
the corporation. The title and ownership of such property is vested 
in the corporation itself,—in an entity as distinct and separate from 
its stockholders as is any individual trustee from his cestui que 
trust. The corporation itself can sell, convey, mortgage, and deal 
with the corporate property as its own, subject only to the restric- 
tions of its charter, while its stockholders can do none of these 
things. These stockholders were not, therefore, the sole or uncon- 
ditional owners of the property described in these policies: Riggs 
vs. Insurance Co., 125 N. Y., 7; Plimpton vs. Bigelow, 93 N. Y., 593; 
Van Allen vs. Assessors, 3 Wall., 573; McCormick vs. Insurance Co., 
66 Cal., 361; Phillips vs. Insurance Co., 20 Ohio, 174, 184. 
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It is not unworthy of notice here that one of the errors assigned 
in this record is that the court below excluded evidence of the in- 
solvency of the Bohn Sash & Door Company at the time of the fire. 
This would have been a fatal error if it could be conceded that the 
interest of the Bohns, as stockholders, was insured by these policies. 
The insurance companies were not liable, in any event, to pay to the 
Bohns any more than the loss that resulted to their interest from 
this fire. The extent of that loss was much less if the corporation 
was insolvent, if the amount of its debts was greater than the value 
of its assets, and if its stock was consequently worthless, than if the 
value of its assets exceeded its debts by the par value of its stock, 
as the court seems to have conclusively presumed. 

But we are unable to conclude that the interest of the Bohns, as 
stockholders of this corporation, was insured by these policies. These 
are not cases in which the assured has fully stated the condition of 
his title at the time the policies issued, and an inadequate or incor- 
rect description of that interest has been made, through some fault 
or neglect of the agent of the insurance companies. When the policy 
of the Syndicate Company was issued, in 1888, one of the Bohns in- 
formed the agent of the company that they were the owners of the 
building, and directed him to issue the policies in their names. The 
policies were so issued and delivered to them. The Syndicate policy 
then issued contained the same provisions found in that now in suit, 
and the Bohns must be conclusively presumed to have read and to 
have assented to the contracts these provisions contained. The 
order that they gave in 1889 to renew their policies, and to procure 
a new policy from the New Hampshire Company, without giving any 
notice of the conveyance of the property they had made, or of any 
change in their interest or title, was an order to procure the new 
policy, and to issue the renewals on the faith of the original represen- 
tation they had made, and on the same terms upon which the original 
policies were issued. The subsequent order for renewals in 1890 
was of like character. These orders were in effect reiterations in 
1889 and 1890 of the original statement that they were the owners 
of the property; and as they gave no notice of their conveyance of 
it, or of any change in their interest, the agent and the companies 
were clearly entitled to rely upon that statement. 

These contracts are neither novel nor peculiar. Contracts prac- 
tically identical in legal effect are, and have been for many years, 
common to nearly all policies upon buildings. Their terms are so 
familiar to insurers and insured that a policy upon a building, that 
did not contain some of them, would be nearly as unique as a decree 
of an English court in Norman French inthis decade. Nor are they 
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unjust, unreasonable, or unfair contracts. They rest upor a sound 
policy of the business of insurance,—a policy founded in reason, and 
in accord with an enlightened public policy; the policy of reducing 
the moral] hazard to which the underwriter isexposed. ‘ Moral haz- 
ard,” in insurance, is but another name for a pecuniary interest in 
the insured to permit the property to burn. Statistics, experience, 
and observation all teach that the moral hazard is least when the 
pecuniary interest of the insured in the protection of the property 
against fire is greatest, and that the moral hazard is greatest when 
the insured may gain most by the burning of the property. Take 
the case at bar. The property described in these policies that was 
destroyed by fire was worth $34,000. It was insured for $25,000, 
payable to a mortgagee whose interest was but $21,000. If the Bohns 
had been the owners of this property, and had recovered the entire 
$25,000 insurance, they would have lost $9,000 by the fire. But sup- 
pose that the corporation that owned the property was insolvent, 
as the plaintiffs in error offered to prove, and that the stock of the 
Bohns was worthless. In that event, if they could recover on all 
of these policies, they would make a clear profit of $4,000 by the 
burning of this building, after their mortgage debt was paid. It 
goes without saying that the moral hazard—the danger that the 
property would burn—was vastly greater in the latter than in the 
former case, and the fact that the Bohns were not the owners of 
the property insured, but were mere stockholders of a corporation 
that did own it, was very material to this risk. If there could be 
any doubt of this tact, the evidence in this record is full and undis- 
puted that the risk was greater, and the rate of insurance higher, 
for the insurance of stockholders against the destruction of corporate 
property than it was for the insurance of the owners of that property. 

It is contended that the contracts in these policies, which ex- 
clude the Bohns from insurance under them upon any interest but 
that of unconditional ownership, are without binding force, because 
no inquiry respecting their title was made by the companies, and 
no statement concerning it was made by the Bohns, when these pol- 
icies were issued. But neither inquiry nor statement before the 
issue of the policies was requisite to the validity of these contracts. 
The policies themselves, containing, as they did, the contracts that 
they should be void if the interest of the assured had not been truly 
stated to the company, or if it was not truly stated in the policy: 
or if it was not the sole and unconditional ownership, and a descrip- 
tion of it was not indorsed on the policy, were pointed inquiries of 
the assured whether their interest was the sole and unconditional 
ownership of the property described, and their silence and acceptance 
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of the policies was the answer. The policies themselves were 
notice to the Bohns that the companies deemed their interest that of 
unconditional ownership, that they insured them against loss to that 
interest only, and that they expressly excluded every other interest 
from the insurance unless the Bohns immediately notified them that 
they held a different interest, and caused a true description of it 
to be written into or indorsed upon the policies. The silent accept- 
ance of the policies by the Bohns closed these contracts, and bound 
them to the agreement tendered by the policies, that every interest 
of theirs but that of unconditional ownership was excluded from the 
promised indemnity: Insurance Co. vs. Lawrence, 2 Pet., 25, 49; 
Waller vs. Assurance Co., 10 Fed., 232; Collins vs. Insurance Co., 44 
Minn., 440: Lasher vs. Insurance Co., 86 N. Y., 423, 427; Weed vs. 
Insurance Co., 116 N. Y., 106, 113; Diffenbaugh vs. Insurance Co., 
150 Pa. St., 270; Fuller vs. Insurance Co., 61 Iowa, 350; Waller vs. 
Assurance Co., 64 Iowa, 101; Mers vs. Insurance Co., 68 Mo., 127, 
132; McFetridge vs. Insurance Co. (Wis.); Henning vs. Assurance 
Co. (Iowa); Insurance Co. vs. Boulden (Ala.); Insurance Co. vs. 
Smith, 92 Ala., 428. 

Finally it is said that the plaintiffs in error are estopped from en- 
forcing, and have waived, these provisions of the policies, because, 
after they had heard a rumor that the Bohns had conveyed the 
property, and after the latter had furnished proofs of loss under the 
policies, the insurance companies demanded that they should sub- 
mit to an examination under oath, as provided by the policies, and 
that they should produce papers, vouchers, and plans and specifica- 
tions for the building destroyed, and pursuant to these demands the 
Bohns incurred the expense of employing an attorney to attend such 
an examination that was never had. This position is untenable, 
for two reasons: First, because there is no evidence in this record 
that would warrant a finding by a jury that when the companies 
made these demands they knew that the Bohns were not the uncon- 
ditional owners of the property at the time of the fire, and no estop- 
pel or waiver could arise from any action of theirs in ignorance of 
that fact; and, second, because in proofs of loss, which were required 
by the terms of the policies to be verified by the oath of the assured, 
and which were sworn to April 8, 1891, and were furnished to the 
companies under the provisions of the policies, the Bohns falsely 
stated *‘ that the property insured was owned in fee simple by the 
said William G. Bohn and Conrad Bohn.” After such a statement 
under oath, it does not lie in the mouths of these men to say that 
the companies are estopped from enforcing these contracts, or that 
they waived them, because they hesitated for a time to believe that 
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this oath was false, or were induced by it to proceed for a time as 
though it was true. There was no estoppel or waiver here. 

The contracts contained in the provisions of these policies we have 
been considering were, then, such as it was customary to make in 
cases like those before us. The Bohns themselves had made such 
contracts twice, before the policy in suit was issued, with one of the 
plaintiffs in error, and once with the other. The object of these con- 
tracts was one fit to be attained. It was the reduction of the moral 
hazard in fire insurance, and the consequent reduction of the unnec- 
essary destruction of property. The contracts were fair, plain, and 
unequivocal. By their very terms, they excluded the Bohns from all 
insurance under these policies unless they were the sole and uncon- 
ditional owners of the property they described. They were not the 
owners of it at all. They had neither the legal title, nor any equit- 
able title that they could convert into a legal title. It is not the 
province of the court to abrogate, to modify, or to refine away these 
contracts, nor to make new contracts for the parties; and these con- 
tracts, as they stand, form an impregnable defense to the actions 
against these insurance companies brought by the Bohns. The 
court should so have instructed the jury. 

Our conclusion is that provisions in policies of insurance to the 
effect that the policies shall be void if the interest of the insured is 
not the sole and unconditional ownership of the property described 
in the policies, or if that interest is not truly stated to the compa- 
nies, or in the policies, or in the indorsements thereon, constitute a 
complete defense to actions by the sole stockholders of a corporation 
upon policies issued to themselves, as owners, upon property owned 
by the corporation. 

Let us now turn to the judgments in favor of the mortgagee. 
Are these provisions of the policies alike fatal to any recovery in its 
behalf? The plaintiffs in error insist that they are. They say that 
the only interest insured here is that of the mortgagors; that the 
mortgage clause simply makes the proceeds of that insurance payable 
to the mortgagee to the extent of the mortgage debt; that the facts 
that the balance of the proceeds belong to, and all of these proceeds, 
if the debt is paid by the mortgagors, revert to, the mortgagors, and 
the very terms of the first sentence of the mortgage clause, viz: “ It 
is agreed that any loss or damage that may be ascertained and proved 
to be due under this policy to the assured shall be held payable for 
the account of the assured to the National Life Insurance Company, 
mortgagee, or beneficiaries, or its assigns, subject to the following 
stipulations,” limit the mortgagee’s right to recover to such amounts 
as became due or payable to the assured, the Bohns, for damage to 
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their interest in the property; and that inasmuch as they had no 
interest insured, and no amount ever became due or payable to them, 
nothing ever became due to the mortgagee. It is not difficult to 
dispose of this argument. It proves too much. If it were sound, 
the mortgagee could not recover if, after a valid policy, with the 
mortgage clause attached, had been delivered to the mortgagee, the 
mortgagors had conveyed or burned the property or violated any of 
the material provisions of the policy as to the occupancy or use of 
the premises. But one of the “following stipulations,” to which the 
first sentence of this mortgage clause is “subject,” is that this in- 
surance, as to the interest of the mortgage only, “shall not be in- 
validated by any act or neglect of the mortgagor or owner of the 
property insured;” and it is too clear and too well settled to admit 
of discussion that no act or neglect of the mortgagors, done or per- 
mitted after the policies and mortgage clauses were delivered to the 
mortgagee, although fatal to the mortgagor's recovery, could deprive 
the uninformed mortgagee of its indemnity: City Five Cents Sav. 
Bank vs. Pennsylvania Ins. Co., 122 Mass., 165; Insurance Co. vs. 
Floyd, 19 Hun., 287; Insurance Co. vs. Olcott, 97 Il, 439, 455. But 
the plaintiffs in error say that, although the indemnity of the blame- 
less mortgagee is protected by this contract against any act or 
neglect of the mortgagors subsequent to the issue of the mortgage 
clause, yet any prior act or neglect of theirs, which excludes their 
interest from insurance under the policies, precludes the mortgagee 
from obtaining any indemnity under this mortgage clause. Before 
we assent to a construction of this contract so narrow and subtile, 
it will not be uninstructive to notice the history and purpose of this 
clause, and the situation of these parties when they made it their 
contract. We all know that 20 years ago a contract between a mort- 
gagee and an insurance company, like that before us, was novel and 
rare. At that time the customary method of indemnifying the mort- 
gagee against loss by fire was to indorse upon the policy the words, 
“Loss, if any, payable to , mortgagee, as his interest may 
appear,” or words of similar import. ‘l'o-day such an indorsement 
is rare, and a contract similar to the mortgage clause before us is in 
general use. Why this change? The reason is not far to seek. 
The old indorsement made the mortgagee a simple appointee of the 
mortgagor, and put his indemnity at the risk of every act or neglect 
of the mortgagor that would avoid the original policy in his hands: 
Baldwin vs. Insurance Co., 60 N. H , 164; Martin vs. Insurance Co., 
38 N. J. Law, 140; Insurance Co. vs. Maackens, Id., 564. Indemnity 
so precarious, so liable to be destroyed by theignorance, carelessness, 
or fraud of the mortgagors, was not satisfactory to the mortgagees; 
Vou. XXIV.-27. 
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and they proceeded to make contracts with the insurance 
companies similar to that before us, for the purpose of securing in- 
demnity to their interests that should not be affected by any act or 
negligence of the mortgagors. 

In 1878 one of these contracts came before the Court of Appeals 
of the State of New York in Hastings vs. Insurance Co. (73 N. Y., 
141, 150, 154), for judicial interpretation. It was a mortgage clause 
attached to an original policy running to the mortgagor, and, so 
far as the question we are now considering is concerned, the terms 
of that clause were identical with those contained in the contract 
before us. It provided that “this insurance, as to the interest of 
the mortgagee only, shall not be invalidated by any act or neg- 
lect of the mortgagor or owner of the property insured.” The 
original policy contained a contribution clause to the effect that, 
if there was any other insurance on the property, whether prior 
or subsequent to the issue of the policy, the assured should be en- 
titled to no greater proportion of the loss sustained than the sum 
thereby insured bore to the whole amount of insurance on the 
property. The mortgage clause contained no such provision. Before 
either the policy or the mortgage clause was issued, the mortgagor 
had procured $4,000 insurance on the same property in another 
company, but neither the insurance company nor the mortga- 
gee was aware of this fact until after the loss. The question pre- 
sented was whether or not the mortgagee’s insurance was reduced 
under the contribution clause of the original policy, by the prior 
insurance obtained by the mortgagor. The court held that it was 
not; that the mortgage clause constituted a new and independent 
contract between the mortgagee and the insurance company, and 
effected a separate insurance of his interest, unaffected by any act 
or neglect of the mortgagor, of which he was ignorant, whether 
that act or neglect was prior or subsequent to the issue of the 
mortgage clause. In 1882, in Meriden Sav. Bank vs. Home Ins. 
Co. (50 Conn., 396), the question arose whether or not a mortgagee, 
who had made a collateral agreement with the insurance company, 
similar in terms to the mortgage clause before us, as to all the in- 
surance policies of that company which the mortgagee held, could 
maintain an action on that agreement, and a policy referred to 
therein, without joining the mortgagor; and the Supreme Court of 
Connecticut held that it could, cited Hastings vs. Insurance Co., 
supra, with approval, and declared that, while they would not then 
hold that the collateral agreement was a distinct and independent 
contract of insurance, it was “an agreement relating to an exist- 
ing policy, by which certain conditions are dispensed with, and 
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certain privileges are secured to the insurers which they would 
not otherwise have, and the plaintiffs are made a party to the con- 
tract of insurance.” In 1883, in Davis vs. Insurance Co. (135 Mass., 
251), a case arose in which a mortgagor, whose policies provided 
that they should become void if the property was sold or trans- 
ferred, had sold and conveyed the property insured during the 
term of his policies, and the mortgagees had subsequently entered 
and taken possession of it for default in the payment of the mort- 
gage debt. The mortgagees knew that the mortgagor had conveyed 
away the property, and without stating this fact to the insurance 
company, and upon a statement of their entry for default and pos- 
session only, and without paying any additional premiums, they 
procured indorsements on the policies substantially identical with 
the mortgage clause in question, with this exception, viz: these in- 
dorsements commence with this recital: “ Davis, Taylor, and Dem- 
mon, the parties to whom this policy is payable in case of loss, be- 
ing mortgagees, have entered for breach of the conditions of their 
said mortgage.” The Supreme Judicial Court of Massachusetts held 
that this recital indicated that it was not the intention of the parties 
to these indorsements to insure the interest of the mortgagees, as 
such, but to insure to the mortgagees, as owners, the interest the 
mortgagor originally had, on the supposition that the entry and 
possession had transferred that interest to the mortgagees in the 
same way that a sale of the premises by the mortgagor while he 
owned them, and the assignment of the policies, would have done, 
and that inasmuch as the mortgagor had no interest in the property, 
and no insurance upon it, at the time mortgagees entered and took 
the possession, the mortgagees obtained none. That court further 
held that, if the indorsements could be construed as an insurance of 
the interests of the mortgagees, they were without consideration, 
and did not bind the insurance company. 

We have reviewed the two cases last adverted to at some length, 
because they are the only cases which treat of this mortgage clause 
that have been called to our attention by the counsel for the in- 
surance companies in support of his conteution, or that are claimed 
by him to be in conflict with the decision of the New York Court of 
Appeals in Hastings vs. Insurance Co. As we have seen, these two 
cases are not in conflict with that decision. The courts that ren- 
dered these decisions neither considered nor decided the question 
presented in the New York case. On the other hand, the decision 
in that case has been uniformly cited with approval in every case in 
which any question concerning the construction of this mortgage 
clause has arisen, from 1878 to the present time: City Five Cents 
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Sav. Bank vs. Pennsylvania Ins. Co., 122 Mass., 165; Insurance Co. 
vs. Floyd, 19 Hun, 287; Insurance Co. vs. Olcott, 97 IIl., 439, 455. 
And it has lately been followed upon the precise question here at 
issue by the Supreme Court of South Dakota in Ormsby vs. Insur- 
ance Co. What, now, was the situation and relation of the parties 
to this contract in the case at hand when this mortgage clause was 
issued? During the 10 years which followed the announcement of 
the decision in Hastings vs. Insurance Co., supra, the old form of 
indorsement, “ Loss, if any, payable to , mortgagee, as his in- 
terest may appear,” gradually disappeared from the face of insur- 
ance policies, and this mortgage clause, or a similar contract, took 
its place. That decision had settled that in New York, at least, such 
a clause protected the mortgagee against any act or neglect of the 
mortgagor, whether prior or subsequent to its issue. That decision 
had been repeatedly approved by courts of high rank, and never 
disapproved. Under these circumstances, the Bohns, in 1888, mort- 
gaged the building insured, and the lot on which it stood, to the 
defendant in error the National Life Insurance Company, for $25,- 
000, and, in part consideration for the loan thus procured, covenanted 
to keep the building insured, for the benefit of the mortgagee, in 
such companies, and by such a mortgage indemnity clause, as the 
mortgagee should select. Pursuant to that covenant, the mortga- 
gors did procure and deliver to the mortgagee in October, 1888, 
policies of insurance, in their own names, to the amount of $25,000, 
with this union mortgage clause attached, for the benefit of the 
mortgagee. One of these policies, together with this mortgage 
clause, was issued by the plaintiff in error the Syndicate Fire Insur- 
ance Company. This insurance was valid in itsinception. It ceased, 
however, to insure the mortgagors in May, 1889, because they then 
conveyed the property insured to the corporation; but, as to the 
mortgagee, it remained in force until the fall of 1889, when these 
contracts of indemnity expired by limitation. The mortgagors then 
procured a renewal policy from the Syndicate Company, and a new 
policy from the plaintiff in error the New Hampshire Fire Insurance 
Company, for the term of one year, with this mortgage clause at- 
tached to each, and delivered them to the mortgagee, and at the 
end of that year they procured and delivered to the mortgagee the 
policies and mortgage clauses here insuit. It is true that the Bohns 
paid the premiums for this insurance, but a promise to pay or in- 
demnify is no less binding when the consideration is paid by a third 
party than when it comes directly from the payee or the insured: 
Insurance Co. vs. Olcott (97 Ill., 489, 454), and cases there cited. 
The agreement evidenced by this mortgage clause was therefore a 
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valid contract between the mortgagee and the insurance companies, 
made upon sufficient consideration, for the evident purpose of 
protecting the indemnity guarantied to the mortgagee by these 
companies against destruction by any act or neglect of the mort- 
gagors. Was it that contract that the indemnity of the mortgagee 
should not be protected against any prior act or negligence of the 
mortgagors? There is no such restriction in the contract. It pro- 
vides that the mortgagee’s interest shall not be invalidated by any 
act or neglect of the mortgagors, by any occupancy or vacancy, or by 
any change of title or possession of the premises, provided that the 
mortgagee shall notify the insurance company of any change of 
ownersbip or increase of hazard that may come to its knowledge, 
shall have permission therefor indorsed on the policy, and shall pay 
for it. It provides that when the insurance company pays to the 
mortgagee any loss under the policy, for which it claims that no 
liability to the mortgagors existed, it shall be legally subrogated to 
all the rights of the mortgagee, in subordination to the mortgagee’s 
claim for the balance of its debt, or that it may, at its option, pay 
the entire debt of the mortgagee, and take an assignment to itself 
of all the securities. And it finally provides that, if the mortgagee 
assigns the mortgage, the agreement contained in the mortgage 
clause shall be binding between the insurance company and the as- 
signs, without notice to the insurance company of the assignment. 
What apter terms could be chosen to effect a separate insurance on 
the interest of the mortgagee, to free that insurance from any possi- 
ble influence of any act or neglect of the mortgagor, and to make it 
dependent solely on the course of action of the mortgagee and the 
insurance company? None occur to us. And these terms are 
found in a contract between the mortgagee and the insurance com- 
pany. They secure to the insurance company certain rights in the 
contemplated contingency that the mortgagee’s contract of insur- 
ance may be valid when that of the mortgagor is void, and they 
expressly provide that this contract shall run with the mortgage. 
When this mortgage clause was attached to the policies in suit, it 
had been introduced and generally adopted by insurance companies 
and mortgagees to secure indemnity to the latter. The purpose of 
its introduction and adoption had been to protect that indemnity 
against every act and neglect of the mortgagors, whether prior or 
subsequent to the issue of the mortgage indemnity clause. Ten 
years before, the highest judicial tribunal of the state of New York 
had declared that a mortgage clause which contained these provis- 
ions accomplished that purpose, and every court whose attention 
had been called to the question had approved that decision. Under 
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these circumstances, the mortgagee and the insurance companies in 
these cases selected a mortgage clause that contained these identi- 
cal provisions, and made it their contract. The inference is irresist- 
ible that they intended to, and that they did thereby, agree that no 
act or neglect of the mortgagor, unknown to the mortgagee, whether 
prior or subsequent to the date of this contract, should avoid it. 
Moreover, these insurance companies cannot now be heard to say 
that these contracts were void in their inception, as to the interest 
of the mortgagee. They tendered to this mortgagee their own pol- 
icies running to third parties, and their contracts with the mortga- 
gee that these policies should not be invalidated by any act or neg- 
lect of those parties. The policies had been issued by themselves, 
and any third party had the right to rely upon their statement as to 
the validity of their own policies. The policies certainly could not 
be invalidated unless they were then valid, and the tender of them 
to this mortgagee as contracts of insurance of its interest as mort- 
gagee, with promises that they should not be invalidated, was a 
clear representation to the latter that those policies were then valid. 
The mortgagee undoubtedly relied upon this representation, and on 
the faith of it accepted the policies and the mortgage clauses as 
binding agreements of indemnity. If the insurance companies had 
notified this mortgagee at any time before the loss that the original 
policies were or might have been invalid at the inception of the 
contracts between them, the latter would undoubtedly have surren- 
dered the contracts, and sought insurance elsewhere. They waited 
until the loss had occurred, and it is now too late for them to retract 
their representations. They are estopped to deny the truth of their 
statement, to the manifest injury of the mortgagee. 

Our conclusion is that the effect of the union mortgage clause, 
when attached to a policy of insurance running to the mortgagor, 
is to make a new and separate contract between the mortgagee and 
the insurance company, and to effect a separate insurance of the 
interest of the mortgagee, dependent for its validity solely upon the 
course of action of the insurance company and the mortgagee, and 
unaffected by any act or neglect of the mortgagor, of which the 
mortgagee is ignorant, whether such act or neglect was done or per- 
mitted prior or subsequent to the issue of the mortgage clause. 

In view of this conclusion, a careful examination of the records 
discloses no prejudicial error in the trial of the cases between the 
mortgagee and the insurance companies, and the judgments in those 
cases must be affirmed. The two judgments in favor of William G. 
Bohn and Conrad Bohn against the plaintiffs in error, respectively, 
must be reversed, and the cases remanded, with directions to award 
a new trial, and it is so ordered. 
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SUPREME COURT OF NEBRASKA. 


NATIONAL MASONIC ACC. ASS’N 


v8. 


BURR.* ) 


The charter and by-laws of the National Masonic Accident Association of Des 
Moines, Iowa, examined, and held, 

That the object of the association is to furnish its members the advantages of 
accident insurance. 

That the association had no capital and no capital stock; that the only moneys 
it ever has are derived from the membership fees and dues and assessments 
paid by its members. 

That these moneys are used for the purpose of paying the operating expenses 
of the association, and paying the weekly and other benefits due to its 
members. 

That the assoviation is purely a mutual institution, only members of the Ma- 
sonic fraternity being eligible to membership. 

That the association does not issue policies as that term is generally under- 
stood, but issues to each of its members a certificate of membership. 

Its members are divided into classes, according to the hazard of the occupa- 
tion they pursue. . 

The scheme contemplated by the association is the payment of a certain sum 
per week for a specified time to such of its members as may be tempor- 
arily injured; and, if such injury proves to be permanent, or results in 
death, then the payment to such member or his beneficiary of a gross sum 
of money. 

The certificate of membership provides: ‘‘This association does not agree to 
pay any certificate holder or beneficiary * * * a greater sum than is 
realized by said association from one assessment of $2, made and collected 
upon all members assessable at the date of the accident.” ‘‘'To keep this 
certificate in force, all assessments and dues must be paid within 30 days 
of the date of the notice from the secretary calling therefor.” The by- 
laws of the association provide: ‘‘ Information of the amount of each re- 
quired payment and of the time when the same is to be paid shall be given 
by the secretary to each member by mailing a written or printed notice to 
him, postage prepaid, at his last given post-office address, at least 30 days 
prior to the maturity of such payment. * * * And it shall thereupon 
be the duty of each member to promptly pay the same to the secretary at 
his office in Des Moines, Iowa, on or betore such time of maturity. If any 
member shall fail to pay any required payment on or before the day so 
tixed, his certificate and membership shall cease to be of any force and 
validity, and can only be revived by payment thereof. No indemni:y or 
benetits of any kind shall be paid for or on account of any injury received 
between the time when the delinquent payment became due and the time 
when the same is received by the secretary at his office. No suit shall be 
brought upon any claim disputed before the same shall have been arbi- 
trated by a committee, and the award of such committee shall be tinal and 
conclusive upon the claimant and the association.” On the 14th of Feb- 
ruary, 1891, the board of directors of the association made an assessment 
of $3 upon each of its members. ‘This assessment matured on the Ist 
day of April, and notice thereof was duly given to George F. Burr, 
who was a member of the association. Burr did not pay his assessment 
on or prior to April Ist. About noon of April 27, 1891, Burr was injured, 
and made a claim against the association for the weekly benefits, which 
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he alleged he was entitled to be paid as the result of his injury and his 
membership. ‘The association refused to pay the claim, and Burr brought 
this suit. . The evidence tended to show that on the 25th of April. 1891, 
Burr mailed a letter at York, Neb., directed to the association in Des 
Moines, Iowa, containing his check for $3, to pay the assessment due April 
Ist, and that ordinarily such letter would reach the association on the 
26th or by the morning of the 27th of April. On the other hand, there 
was evidence which tended to show that this check was received by the 
association on the morning of the 29th of April, or not earlier than the 
afternoon of the 27th of April. On the trial the association requested the 
district court to instruct the jury that: ‘‘ Plaintiff having not paid such 
assessment at or before naturity, his certiticate ceases to be in force and 
effect until the payment actually reached the secretary at his office in Des 
Moines, and plaintiff’s certificate of membership only becomes valid from 
the time said secretary received such payment at his office in Des Moines. 
If you find from the evidence that the payment was received by the sec- 
retary at his office in Des Moines previous to the time that the accident 
happened to the plaintiff, then the plaintiff is entitled to recover; but, if 
the said payment did not reach the secretary’s office in Des Moines until 
after said accident happened to the plaintiff, then the plaintiff is not en- 
titled to recover in any sum whatever.” This instruction the court refused. 

Held, That it was not for the district court to say whether the evidence es- 
tablished the fact that the assessment remitted by Burr to the association 
was received by it prior to the time he wasinjured. That was a question 
which the jury, and the jury alone, had a right to determine. 

Burr’s failure to pay the assessment due the 1st day of April on or before that 
date did not oust him from membership in such association, but suspended 
his right to claim indemnity from the association for an injury received 
after the assessment became due and before such payment was made. 

That, the nature-and objects of the association considered, the retention by 
the association of the remittance made by Burr was not evidence that the 
association waived Burr’s default. 

That the court erred in refusing to give the instruction. 


On the trial the association requested the court to instruct the jury that be- 
fore Burr could maintain an action upon the claim he must have procured 
it to have been arbitrated by a committee of arbitration, as provided by 
the articles cf incorporation of the association; that such arbitration 
was a condition precedent to the right of Burr to maintain the suit. This 
instruction the district court refused. 


Held, That the ruling of the district court was correct. 


Whatever may be the rule elsewhere. it is the firmly established doctrine here 
that if parties to a contract agree that, if a dispute arises between them, 
such dispute shall be submitted to arbitration, refusal to arbitrate or no 
arbitration is not a defense to an action brought on such contract by one 
of the parties thereto, as the effect of such agreement is to oust the courts 
of their jurisdiction, and is contrary to public policy and therefore void. 


Merton Meeker and Crark Varnom, for Plaintiff in Error. 
Sepewick & Power, for Defendant in Error. 
Ragan, ©. 

The National Masonic Accident Association, hereinafter called the 
* Association,” is a corporation organized under the laws of the state 
of Iowa, and domiciled in the city of Des Moines, in said state. The 
object of the association is to furnish its members the advantages of 
accident insurance. The association has no capital and no capital 
stock. It is purely a mutual institution. Only members of the Ma- 
sonic fraternity can become members of the association. The asso- 
ciation does not issue policies as that term is generally understood, 
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but issues to each of its members a certificate of membership. The 
members are divided into classes, according to the hazard of the 
occupation pursued by them. The scheme contemplated by the 
association is the payment of a certain sum per week for a specified 
time to such of its members as may be temporarily injured, and, if 
such injury proves to be permanent, or results in death, then the 
payment to such member or his designated beneficiary of a gross 
sum of money. The certificate of membership issued by the asso- 
ciation provides :— 

This association does not agree to pay to any certificate holder or beneficiary 
* * * a greater sum than is realized by said association from one assess- 
ment of two dollars made and collected upon all members assessable at the 
date of the accident. 

The only money or capital that the association ever has is derived 
from membership fees and dues paid by and assessments made on 
its members; and these moneys are used for the purposes of paying 
the operating expenses of the association and paying the weekly or 
other benefits due to its members. The certificate of membership 
also provides that :— 

To keep this certificate in force, all assessments and dues must be paid 
within 30 days of the date of the notice from the secretary calling therefor. 

The affairs of the association are conducted by a board of direc- 
tors, chosen annually from among its members, each member of the 
association being entitled to cast one vote for the election of the 
directory. This vote may be cast either in person by the member 
or his proxy. A small membership fee is required to be paid by 
each person on his becoming a member of the association, and each 
member is required to pay to the association the further sum of $1 
on the ist days of January, April, July, and October of each year. 
These moneys are used in defraying the operating expenses of the 
association so far as they may be necessary to that purpose, and the 
surplus is applied to the payment of benefits and death claims. 
When proof of the death or injury by accident of any member is 
received by the association, if there are not sufficient funds in the 
treasury to pay the benefits or death loss, an assessment is levied 
upon each member of the association for that purpose. The by-laws 
of the association provide that :— 

Information of the amount of each required payment,—assessment for the 
payment of benefits or death losses,—and of the time when the same is to be 
paid, shall be given by the secretary to each member by mailing a written or 
printed notice to him, postage prepaid, at his last given post-office address, 
at least 30 days prior to the maturity of such payment. Notice so given shall 


be full legal notification of such payment, and it shall thereupon be the duty 
of each member to promptly pay the same to the secretary, at his office in 
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Des Moines, Iowa, on or before such time of maturity. If any member shall 
fail to pay any required payment on or before the day so fixed, his certificate 
and membership shall cease to be of any force or validity, and can only be re- 
vived by payment thereof. No indemnity or benefits of any kind shall be paid 
for or on account of any injury received between the time when the delin- 
quent payment became due and the time when the same is received by the 
secretary at his office. 

The articles of incorporation of the association also provide that :— 


Disputed claims shall be adjusted as follows: Should such a claim arise, it 
shall be referred to a committee of three, all of whom shall be Master Masons, 
one to be chosen by the assured or his representative, one by the association, 
and the two so chosen shall select the third; none of whom shall be relatives 
of the assured, or have any pecuniary interest in the claim. No suit shall be 
brought upon any disputed claim before the same shall have been arbitrated 
by such committee, and the award of such committee shall be final and con- 
elusive upon the claimant and the association. 

On the 17th day of April, 1890, George F. Burr was accepted as 
a member of the association, and a certificate of membership of that 
date duly issued to him. On the 14th of February, 1891, the board 
of directors of the association made an assessment of $3 upon each 
member of the association for the purpose of raising money to pay 
the expenses of the association and benefits to members who were 
justly entitled thereto. On or before the 1st of March, 1891, the 
secretary of the association mailed in the city of Des Moines, post- 
age prepaid, a notice of this assessment, addressed to Burr at his 
post office in York, Neb. The notice stated the amount of such as- 
sessment, and that it would be due and payable at the office of the 
secretary on the lst day of April, 1891. Burr did not pay this as- 
sessment on or prior to April 1, 1891. About noon of the 27th day 
of April, 1891, Burr was injured, and made claim to the association 
for the weekly benefit which it pays to its injured members. The 
association refused to pay the benefits, and Burr brought this action 
against it, to the District Court of York County, to recover the ben- 
efits which he alleged he was entitled to be paid by the association 
as the result of his injury and his membership in such association- 
He had a verdict and judgment, and the association has prosecuted 
to this court a petition in error. 

1. The evidence is undisputed that Burr was injured about noon 
on the 27th day of April, 1891; that an assessment of $3 was levied 
against him and all other members of the association by its board of 
directors on or about the 14th of February, 1891, for the purpose of 
raising money to pay the operating expenses of the association and 
benefits to certain of its members, who were entitled thereto; that 
the secretary of the association mailed a notice of this assessment to 
Burr, with the postage prepaid, at Des Moines, Iowa, and addressed 
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to Burr at York, Neb., on or before the 1st day of March, 1891; that 
this assessment was due and payable at the office of the secretary of 
the association in Des Moines, Iowa, on the Ist day of April, 1891; 
that Burr did not pay this assessment on or before that date. There 
is some evidence in the record on behalf of Burr, which tends to 
show that on the 25th of April, 1891, he mailed a letter, at York, 
Neb., directed to the association, or its secretary, in Des Moines, 
Iowa, containing an ordinary check, drawn by lim on a bank for $3, 
to pay the assessment which had matured the Ist of April, and that 
ordinarily such letter and check would reach Des Moines on the 
evening of the 29th or on the morning of the 27th of April. On the 
other hand, the evidence tends very strongly to show that the check 
which Burr sent to the association to pay the assessment due April 
1st was received by the association on the morning of the 29th of 
April, 1891, or at least after noon of the 27th of April, 1891. 
With this evidence before it, the association requested the district 
court to instruct the jury that: “ Plaintiff having not paid such as- 
sessment at or before maturity, his certificate ceases to be in force 
and effect until the payment actually reached the secretary at his 
office in Des Moines, and plaintiffs certificate of membership only 
becomes valid from the time said secretary received such payment 
at his office in Des Moines. If you find from the evidence that the 
payment was received by the secretary at his office in Des Moines, 
previous to the time that the accident happened to the plaintiff, then 
the plaintiff is entitled to recover; but, if the said payment did not 
reach the secretary’s office in Des Moines until after said accident 
happened to the plaintiff, then the plaintiff is not entitled to recover 
in any sum whatever.” The district court refused to give this in- 
struction, but peremptorily instructed the jury to return a verdict 
for Burr for the amount claimed in his petition. The learned dis- 
trict court was wrong in refusing to give the instruction asked, and 
erred in instructing the jury to return a verdict for Burr. The re- 
lations existing between the association and Burr and all its other 
members is a contractual one; and the contract of the association 
with Burr and its other members is made up of the articles of in- 
corporation, the by-laws thereof, and the certificate of membership 
of the members: Holland vs. Supreme Council (N. J.Sup.). By the 
articles and by-laws of the association, and the terms of the certifi- 
cate of Burr’s membership therein, Burr contracted and promised 
to pay the assessment levied against him, and which matured on 
April 1st, on or-before that date; and, if he made that payment, the 
association promised him, in case he should be temporarily injured 
prior to that time, to pay him an indemnity of $25 per week for a 
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certain length of time for time lost as the result of such injury. The 
contract between the association and Burr further provided that, if 
Burr should fail to pay this assessment on the day it matured, from 
that day until he did make such payment his certificate of member- 
ship, or the force and effect of it, should be suspended, and that he 
should not be entitled to any indemnity or benefits on account of 
any injury received by him between the time when the assessment 
became due, April Ist, and the date when the assessment levied 
against him should be received by the association at its office in Des 
Moines, Iowa. It was not for the district court to say whether the 
evidence established the fact that the assessment remitted by Burr 
to the association was received by it prior to the time he was injured. 
That was a question which the jury, and the jury alone, had the right 
to determine. 

Burr’s failure to pay the assessment due the 1st day of April on 
or before that date did not oust him from membership in such asso- 
ciation, but suspended his right to claim indemnity from the associ- 
ation for an injury he received after the assessment became due and 
befcre its payment; but Burr’s right as a member of the association, 
and his claims for an injury received, were reinstated at the very 
moment of time that the association received at its office in Des 
Moines the assessment paid by Burr. The argument of counsel for 
Burr here is—and this is perhaps the argument which influenced the 
court below—that, as the association received the assessment remit- 
ted by Burr, and retained it, the association thereby waived Burr's 
default in not paying it on the day it matured; and, though Burr’s 
claim to indemnity had been suspended since the Ist of April, the 
receipt and retention of the assessment by the association annulled 
the suspension, and restored Burr to the same rights he would have 
occupied had he paid his assessment the day it matured. The answer 
to this argument is that there is no evidence in the record that would 
sustain a finding, either by a court or a jury, that the association 
waived Burr’s default in making the payment of this assessment due 
April 1st. It must be borne in mind that this is not an ordinary in- 
surance company, which sells insurance to whoever will buy, but it 
is a mutual concern; and that it is only by the assessments levied 
upon all its members that the benefits to which a member is en- 
titled if he be injured, or the death benefits to which his beneficiary 
is entitled if he shall die from an injury, can be paid. Every mem- 
ber of the association knows, and must know, this. And if all mem- 
bers of the association refuse to pay assessments levied against them 
when due, then the association will have no funds with which to 
make good its promise to its members, and its business would be at 
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an end. A member who fails to pay his assessment when due, 
though he may afterwards pay it, and his rights as a member be re- 
instated from the time of making such payment, has no cause to 
complain because his rights as a member and his claims against the 
association are not made to date back so as to cover any injury he 
may have received during the time of his default, for this is his ex- 
press contract, and it is a reasonable and valid one. If a member 
refuses to pay his assessment when due, then the injured member 
for whose benefit the assessment was levied receives that much less 
indemnity than he: would have received if the defaulting member 
had paid his assessment; and if the defaulting member, while in de- 
fault, shall become injured, to require the other members to indem- 
nify him would be to permit the party to a contract, who had vio- 
lated it, to enforce it as against a party thereto who had kept all his 
promises. Here the contract is that all the members must pay their 
assessments, in order that, if one be injured, he may be indemnified 
for loss of time. One member is injured, and one or some members 
refuse to pay their assessments, and the injured party’s indemnity 
is diminished by so much. On what principle of law or equity, 
then, can the defaulting members who are injured during their de- 
fault claim that the other members should indemnify them for the 
injury received while in default? Insurance Co. vs. Bachelder (32 
Neb., 490) was a suit on a fire-insurance policy issued by an ordin- 
ary capitalized corporation. The policy contained a clause to the 
effect that, if the insured should fail to pay his premium note at the 
time it matured, then the policy should cease to be in force, and re- 
main null and void during the time the note remained unpaid after 
maturity, but that the payment of the premium should revive the 
policy, and make it good from the date of the payment of the pre- 
mium note. This court, speaking through the present chief justice, 
said: “The clause referred to is not unreasonable. It is but fair 
and just that, while the insured is in default of the payment of his 
premium note, the company should not be liable for loss, when the 
parties have so agreed.” 

2. The association also requested the court to instruct the jury to 
the effect that, if they found from the evidence that Burr was a 
member of the association, that he made the claim in suit against 
the association, and that such claim was disputed by the association, 
then, before Burr could bring an action upon the claim, he must 
have procured the claim to have been arbitrated by a committee of 
arbitration, raised as provided by the articles of incorporation of 
the association, and that such arbitration was a condition precedent 
to the right of Burr to maintain an action in the courts upon the 
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claim. This instruction the district court refused, and correctly so. 
Whatever may be the rule elsewhere, it is now the firmly established 
doctrine here that, though the parties to a contract provide that, if 
a dispute arises between them, such dispute shall be submitted to 
arbitration, refusal to arbitrate, or no arbitration, is not a defense to 
an action brought on such a contract by one of the parties thereto, 
as the effect of such argument is to oust the courts of their ligitimate 
jurisdiction, and is contrary to public policy and therefore void. 
This was the rule announced in Insurance Co. vs. Etherton, 25 Neb., 
505. It was followed in Insurance Co. vs. Barwick (86 Neb., 223), 
and again reaffirmed in Insurance Co. vs. Bean (Neb.). Inthe latter 
case, Harrison, J., speaking for the court, said: “A provision in a 
policy that no suit or action against the insurer shall be sustained 
in any court of law or chancery until after an award shall have been 
obtained by arbitration, fixing the amount due after the loss, is void, 
the effect of such provision being to oust the courts of their legiti- 
mate jurisdiction.” For the error of the district court in refusing 
to give the instruction first above quoted, its judgment must be and 
is reversed, and the cause remanded. Reversed and remanded. 


UNITED STATES CIRCUIT COURT OF APPEALS. 
EIGHTH CIRCUIT. 


TRAVELERS INS. CO., or HARTFORD 
v8. 


MELICK.* 


An accident policy exempted suicide, sane or insane, or intentional injury. 
The insured accidentally shot himself and the wound resulted in lockjaw. 
The insured was found dead with his throat cut, apparently inflicted 
during the agony of a spasm from the disease. There was conflicting 
evidence that death might have been caused either by the spasm or the cut. 

Held, That the proximate cause of death was for the jury. 


Instruction that if the shot wound caused lockjaw and intense agony which 
irresistibly impelled to cutting the throat while in a frenzy and death 
resulted directly from the cut, that the shot wound was the proximate 
cause, was not error, and a special finding to this effect justified a verdict 
for the plaintiff. 


Statements in proofs of loss as to cause of death are conclusive upon the 
‘:j, Party only until he gives reasonable notice to the company that he was 
-'| Im error. 


* Decision rendered, Dec. 3, 1894. 
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Cuartes Orrott, for Plaintiff in Error. 
Aen W. Fietp and Epwarp P. Hotmss, for Defendant in Error. 
Before Caldwell, Sanborn, and Thayer, Circuit Judges. 


Sansory, C. J. 
The first question in this case is whether or not the court below 
should have instructed the jury to return a verdict in favor of the 
plaintiff in error. The Travelers Insurance Company of Hartford, 
Conn., the plaintiff in error, insured, by its written policy, Dr. 
Leonard H. Robbins, a physician of Lincoln, Neb., for a term of 
one year, against death that should result from “bodily injuries 
effected during the term of this insurance, through external, violent, 
and accidental means alone, * * * independently of all other 
causes.” The policy provided that:— 
This insurance does not cover disappearances ; nor suicide, sane or insane; 
* * * noraccident, nordeath, * * * resulting wholly or partly * * * 
from * * * disease or bodily infirmity, hernia, fits, vertigo, sleepwalking, 
* * * jntentional injuries (inflicted by the insured or any other person). 


Samuel M. Melick, the defendant in error, as administrator of the 
doctor’s estate, brought this action on the policy, and recovered a 
judgment in the court below. In his petition, the administrator al- 


leged that the doctor died June 18, 1890, and that his death was 
caused by an accidental shot wound in his foot, which he inflicted 
upon himself, June 1, 1890. The answer denied this allegation, and 
alleged that his death was caused by his cutting his own throat with 
a scalpel, and that it resulted from intentional self-inflicted injury. 
The reply denied these allegations of the answer. 

There was evidence that the doctor accidentally sent a bullet 
through the fleshy portion of his foot, June 1, 1890; that the wound 
thus caused became very painful, confined him to his bed, caused a 
fever, and gradually reduced his strength, until he died, June 18, 
1890; that this gunshot wound was just such an injury as would nat- 
urally produce tetanus or lockjaw; that the doctor and his physicians 
feared that disease from the first, and that they used chloral and 
chloroform to relieve the pain and ward off this disease; that in the 
early morning of June 18, 1890, while the deceased was alone in his 
room, he was seized with tetanus; that this disease causes the most 
excruciating pains that human beings ever suffer; that it is fatal ina 
vast majority of cases; that it produces spasms or convulsions, and 
sometimes causes death by a spasm of the larynx, which prevents 
the passage of air through the trachea to or from the lungs; that the 
doctor was found dead in his bed June 18, 1890, with a scalpel in his 
right hand, and his trachea and both his jugular veins cut; that the 
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tetanus was sufficient to produce the death, and the throat-cutting 
was sufficient to produce it. The administrator, who was not a phy- 
sician, stated in his proofs of loss that the insured “took a knife 
and cut his throat; all evidence shows that the conditions of his mind 
and his physical condition that prompted the suicide was caused by 
the shot wound;” and he testified that he thought the loss of blood 
from the cut produced the death, but he could not say positively. 
On the other hand, Dr. Shoemaker, who was the attending physician, 
testified that tetanus was the only cause that he should attribute the 
death to in this case; and Dr. Hatch, another physician, in answer 
to an inquiry for his opinion, said :— 

“ Well, there was conclusive evidence that the man was in the 
embrace of tetanic spasms. It is impossible for mortal to tell, and 
no one but the recording angel will be able to tell. He was in the 
embrace of tetanic spasms. I think both. I think tetanic spasms 
and the cut,—the two were present when breath left the body.” 

Under this state of the evidence, it is assigned as error that the 
court below refused to instruct the jury to return a verdict for the 
insurance company; and it is contended that the question whether 
the shot wound which caused the tetanus, or the throat-cutting, was 
the proximate cause of the death, was a question of law for the 
court. 

In Railway Co. vs. Kellogg (94 U.S., 469, 474, 476), Mr. Justice 
Strong, who delivered the opinion of the court, said:— 

“The true rule is that what is the proximate cause of an injury is 
ordinarily a question for the jury. It is not a question of science or 
of legal knowledge. * * * In the nature of things, .there is in 
every transaction a succession of events, more or less dependent 
upon those preceding; and it is the province of a jury to look at this 
succession of events or facts, and ascertain whether they are natu- 
rally and probably connected with each other by a continuous se- 
quence, or are dissevered by new and independent agencies, and 
this must be determined in view of the circumstances existing at 
the time.” 

This opinion of the supreme court is a complete answer to the 
contention of the plaintiff in error here: Railway Co. vs. Callaghan, 
6 C. C. A., 205, 208. 

It is urged that this question was for the court, and that the court 
was bound to declare that the cutting was the proximate efficient 
cause of the death in this case, because the evidence was uncontra- 
dicted that the cutting was later in time than the shot wound, and was 
sufficient to cause the death. This position might be maintained if 
the cutting was uot itself produced by the shot wound, and if the 
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evidence was uncontradicted that the death would not have occurred 
as soon from the tetanus in the absence of the cutting. But the argu- 
ment begs the primary question in the case—whether the cutting 
was a cause of the death at all. If it neither caused nor hastened 
the death of the insured, then it was in no sense a cause of it; and, 
however new or sufficient it may have been to have caused it, it 
could not relieve the insurance company from a death whose sole 
cause was the accidental injury. This question was peculiarly one 
of fact. The insurance company had agreed to pay the promised 
indemnity for any death that resulted from the accidentalshot wound 
alone. The question was, what did in fact cause the death—the shot 
wound, the cutting, or both? Nor would this case be withdrawn 
from the effect of this rule if the evidence upon this question was 
undisputed, for the question is always for the jury where a given 
state of facts is such that reasonable men may fairly differ upon it. 
. It is only when all reasonable men, fairly exercising their judgments, 
must draw the same conclusion from an admitted state of facts, that 
it becomes the duty of the court to withdraw a question of fact from 
the jury: Railway Co. vs. Ives, 144 U. S. 408, 417, 12 Sup. Ct., 679; 
Railway Co. vs. Jarvi, 10 U. S. App., 439, 450, 451, 3 C. C. A., 433, 
437, 438; Fuel Co. vs. Danielson, 12 U. S. App., 688, 6 C. C. A., 
636; Railroad Co. vs. Kelley’s Adm’rs, 10 U. S. App., 537, 544, 3 C. 
C. A., 589, 593; Railway Co. vs. Ellis, 10 U. S. App., 640, 644, 4 C. 
C. A., 454, 456. But the evidence in this case was not undisputed. 
One witness testified that he thought the cutting was the cause of 
the death, another that tetanus was, and a third that it was both. 
It was at least doubtiul what answer ought to be given to the ques- 
tion upon the evidence. It was by nc means clear that no reason- 
able man could fairly draw the conclusion that the shot wound, and 
not the cutting, was the cause of the death; and the request to with- 
draw the case from the jury was properly denied. 

A special verdict was rendered by the jury, and it is assigned as 
error that the court below rendered judgment thereon for the defen- 
dantinerror. Before entering upon the discussion of this assignment, 
let us consider what findings were necessary to sustain the claims 
of the respective parties to this litigation. The administrator had 
alleged that the shot wound was the cause of the death, and the 
burden of proof was upon him to establish that fact. The insurance 
company had denied this averment, and had alleged that the death 
was caused by the suicidal throat-cutting; and the administrator had 
denied this allegation. That the death was caused by suicide, or self- 
inflicted injuries, or resulted from any of the excepted causes named 


in the policy was matter of defense, and the burden of proof was 
VOL. XXTV.—28. 
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upon the insurance company to establish it. Again, where it is 
doubtful from the facts of a case whether a death was caused by 
accidental injuries or by the suicidal act of the deceased, a presump- 
tion of law arises that the accident, and not the suicidal act, was the 
cause: Mallory vs. Insurance Co.. 47 N. Y., 52; Cronkhite vs. Insur- 
ance Co. (Wis.); Insurance Co. vs. McConkey, 127 U. S., 661, 667. 

The only finding, then, requisite to sustain the administrator’s 
case here was that the shot wound caused the death. It was not in- 
cumbent upon him to obtain a finding that the cut pleaded by the 
insurance company did not cause it; that was the necessary legal 
effect of a finding that the shot wound did cause it, in the absence 
of any further finding as to the cause of the death. On the other 
hand, it was necessary to the defenses of the insurance company that 
it should either prevent a finding that the shot wound was the cause 
of the death, or procure an affirmative finding that it was caused 
wholly or partly by a suicidal act or intentional self-inflicted injury. 
In this state of the case, the court submitted to the jury three find- 
ings upon this question, and instructed them to return those which 
stated the facts as they found them. The three proposed findings 
were :— 

“(10) We find that the pistol-shot wound received by the said 
Leonard H. Robbins, on the 1st day of June, 1890, was an accident, 
and one insured against in said policy of insurance; and that said 
pistol-shot wound was the proximate cause of the said Leonard H. 
Robbins’ death, on or about the 18th day of June, 1890.” 

(8) We find that on or about the 18th day of June, 1890, after 
being confined to his bed, from the effects of said wound, tetanus 
or lockjaw had set in, superinduced and caused by said pistol-shot 
wound; and that the said Leonard H. Robbins, while in a state of 
frenzy and delirium, and in the agonies of tetanic convulsions, 
caused by said wound, seized a scalpel, and cut his throat; and that 
death followed from the two causes combined; but whether or not 
the said Leonard H. Robbins died from loss of blood resulting from 
said cut in the throat, or from tetanic convulsions or lockjaw, we, 
the jury, are unable to determine.” 

*(18) We find that the wound inflicted by the said deceased with 
a scalpel was a mortal wound, and that the same caused the death 
of said Robbins.” 

It will be seen that the tenth finding was that the shot wound was 
the cause of the death, the eighth was that the shot wound and the 
throat-cutting together caused the death, and the eighteenth was 
that the throat-cutting alone caused it. The jury returned the tenth 
finding, and rejected the eighth and eighteenth. In effect they thus 
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found that the pistol-shot wound caused the death, and that the 
cutting neither caused nor assisted to cause it. This was certainly 
as conclusive of this question as a general verdict for the adminis- 
trator, and fully authorized the judgment in his favor. 

The jury also made the following findings with reference to the 
cutting of the throat:— 

“(8) We find that the wound inflicted on the throat of the insured 
was sufficient to produce death, independent of any and all other © 
causes; and we further find that tetanus, suffered by the insured, 
superinduced by the pistol-shot wound, was sufficient to produce 
death, independent of all and any other causes.” 

(9) We find that the insured, Leonard H. Robbins, cut his own 
throat with a scalpel, to end great and excruciating pains which he, 
the said Robbins, was then suffering from the effects of the pistol- 
shot wound in his foot.” 

“(11) We find that the cutting of his throat by Leonard H. Rob- 
bins was an act caused by physical pain and suffering, which he was 
unable to resist or control, resulting from the wound in the foot; 
whether voluntary or involuntary, we, the jury, are unable to 
decide.” 

It is said that the ninth finding—that the insured cut his own 
throat with a scalpel, to end great and excruciating pains—is a find- 
ing of intentional self-destruction, and is a bar to any judgment 
for the administrator under the clause of the policy which excepts 
death by suicide. It is a conclusive answer to this proposition that 
the jury refused to find that the cutting either caused or contributed 
to the death, and did find that the shot wound caused it; hence 
whether the cutting was intentional or unintentional becomes imma- 
terial, since it had no part, according to this verdict, in producing 
the death. 

The exception to the action of the court in rendering judgment 
upon the findings of the jury cannot be sustained. 

The objection that the findings of the jury are contrary to the 
weight of the evidence cannot be considered by this court. In an 
action at law, this is a court for the correction of the errors of law 
of the court below only. There was, as we have already held, suf- 
ficient evidence to warrant the submission of the question of proxi- 
mate cause to the jury in this case. The court below committed no 
error in weighing this evidence; that duty was performed by the 
jury, and not by the court; and hence there is no ruling of the court 
in that regard for us to review, and it is not our province to review 
and correct the findings of the jury on questions of fact properly 
submitted to them: Railway Co. vs. Ellis, 4 C. C. A., 454, 456; City 
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of Lincoln vs. Sun Vapor Street-Light Co., 8 C. C. A., 253, 257, 258. 

The conclusions we have thus reached upon the evidence and the 
findings of the jury render it unnecessary to consider in this case 
the vexed question, exhaustively discussed in the briefs of counsel, 
whether the throat-cutting was suicidal or accidental, with the in- 
tent of self-destruction, or with the intent to cure or mitigate a 
mortal malady. 

It is assigned as error that the court charged the jury, in effect, 
that if they found that the pistol-shot wound was an accident, that 
the wound caused tetanus, great bodily pain, and delirium or fever, 
and that, while in that state of fever and delirium, the insured cut 
his own throat, being impelled thereto by the intense agony caused 
by said wound, which the deceased was unable to resist or overcome, 
then the shot wound might be considered a proximate cause of this 
injury; and that if, in a period of delirium or a state of frenzy, un- 
controllable because of the great pain and bodily suffering caused 
by the lockjaw that was produced by the shot wound, he cut his 
own throat with a scalpel, from the direct effects of which he died, 
they might, notwithstanding, find that the proximate cause of the 
death was the pistol-shot wound accidentally received in the foot. 
If this charge was erroneous, it is difficult to see how the plaintiff in 
error could have been prejudiced by it, in view of the refusal of the 
jury to sustain by their findings its defense that the cutting either 
caused or contributed to cause the death. As, however, the claim 
is strenuously urged that it must have influenced the jury, we pro- 
ceed to consider it. The criticism made of this charge was that 
the pistol-shot wound was too remote from the cutting and the 
death to be considered as the moving cause of either, and that the 
court should have told the jury that it must appear from the evidence 
that the cutting of the deceased’s throat was the natural and prob- 
able consequence of the shot in the foot, and ought to have been fore- 
seen in the light of attending circumstances, and that it must appear 
that the death naturally followed from the shot wound, without the 
intervention of some act of the deceased not reasonably to be ex- 
pected, before they could find that the shot wound was the proximate 
cause of the death. The question whether or not the court ought 
to have given to the jury the general rules of law on the subject of 
proximate cause embodied in this criticism is not before this court, 
because the plaintiff in error did not request the court below to give 
them; they were merely urged arguendo in the exceptions to the 
charge. The only question here is whether, in the state of the case, 
set forth in this instruction, the pistol-shot wound was so remote 
from the injury inflicted by the cutting and the death that it could 
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not be found to be their efficient or moving cause. The proximate 
cause has been so lately defined, and the rules for its discovery so 
fully stated by this court that it is only necessary to refer to Rail- 
way Co. vs. Elliott (5 C. C. A., 347); Railway Co. vs. Callaghan (6 C. 
C. A., 205); and Railway Co. vs. Moseley (6 C. C. A., 641), for our 
views of the law upon this subject. In the last case we said that 

“The proximate cause is not always, nor generally, the act or 
omission nearest in time or place to the effect it produces. In the 
sequence of events, there are often many remote or incidental causes 
nearer in point of time and place to the effect than the efficient mov- 
ing cause, and yet subordinate to it, and often themselves influenced, 
if not produced by it:” Page 925, 57 Fed., and page 641, 6 C. C. A. 

And in Railway Co. vs. Elliott, supra, we said :— 

“ Obviously, the relations of causes to their effects differ so widely, 
and are so various, that no fixed line can be drawn that will in each 
case divide the proximate from the remote cause. The best that can 
be done is to carefully apply the rule of law to the circumstances of 
each case, as it arises:” Page 952, 55 Fed., and page 347, 5 C. C. A. 

The question presented by this instruction is, like most questions 
involving this doctrine of proximate cause, perplexing and difficult; 
but after as careful a consideration as we are able to give to the sup- 
posed case stated in this instruction, in the light of the authorities 
and the exhaustive arguinents presented by counsel, we are unwill- 
ing to say that the wound in the foot might not have been the effi- 
cient cause of the death under the facts and circumstances there set 
forth. It must be borne in mind that the doctrine of proximate 
cause has a different relation to an action for negligence from that 
which it bears to a contract to indemnify for the result of a given 
cause. In the former, it measures the liability, while in the latter 
the contract fixes the extent of the liability. In an action for negli- 
gence the liability extends only to the natural and probable conse- 
quences of the negligent act. In the case in hand the contract is to 
indemnify the insured against death that shall result within 90 days 
from accidental bodily injuries alone. The company was undoubt- 
edly liable under this contract for the death of the insured if that 
death did in fact result from the accidental shot wound alone. The 
crucial question was whether or not it did in fact so result, and the 
doctrine of proximate cause was applicable to this case only to aid 
in finding a just answer to this question, and not to measure the 
liability which the contract had fixed. 

The authority chiefly relied on to sustain the exception to this 
instruction is Scheffer vs. Railroad Co., 105 U. S., 249. That was an 
action for negligence. The plaintiff was injured in a railroad wreck. 
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The complaint alleged that the injury caused phantasms, illusions, 
and forebodings, which eventually prostrated the reasoning powers 
of the assured, and caused him to take his own life, eight months 
after the injury. The supreme court declared that the original in- 
jury was too remote to be deemed the proximate cause of the death, 
and that the act of self-destruction was a new intervening cause 
which must be held responsible for it. But it is far from following 
from this decision that if the railroad company had contracted to 
indemnify Mr. Scheffer against a death that resulted from that 
wreck, and the injury there received bad confined him to his bed, 
had worn and exhausted him with pain, and then caused an agony 
of delirium and fever that irresistibly impelled him to take his own 
life only 18 days after the injury, that court or any court would have 
declared the injury too remote to be deemed the efficient cause of 
the death. So, in Streeter vs. Society (65 Mich., 199), cited by coun- 
sel, where the insured received un injury at the base of his brain 
from a fall on the sidewalk, complained of pains in his head, changed 
his demeanor, and after six weeks shot himself at a time when some 
of the witnesses testified that he was unable to control his physical 
actions, the court held that the fall was too remote and unconnected 
with the act of self-destruction to stand as its moving cause. But 
it is unprofitable to review the cases. In these and other cases 
cited for plaintiff in error, the original negligence or accident is so 
much further removed, so much more disconnected, from the fatal 
effect than the shot wound in this case is from the cutting, that they 
form no criterion for its determination. 

In the case in hand, the original cause is near in time,—only 
eighteen days from the fatal effect; while in the Scheffer case it was 
eight months, and in the Streeter case six weeks from it. In this 
case the sequence of events is neither unnatural nor improbable, and 
the chain of causation seems to us unbroken. It was not unnatural 
nor improbable that the shot wound in the foot should produce 
great pain and fever. It was not unnatural nor improbable that it 
should produce tetanus, and that tetanus should produce uncon- 
trollable pain, fever, and delirium. It was neither unnatural nor 
improbable that a man in the torture of uncontrollable agony and 
in a delirium or fever should be irresistibly impelled to do himself 
an injury in an attempt to abate his suffering, or that, if he was a 
physician, and familiar with the use of a scalpel, near at hand, he 
should seize and use that to relieve his pain. The universal prac- 
tice of providing such sufferers with constant attendants, in order to 
prevent just such accidents, is convincing proof that this was neither 
an unnatural nor an improbable consequence of the excruciating 
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torture of the lockjaw that the shot wound produced. Weare forced 
to the conclusion that, if the jury found the facts as stated in this 
instruction, they might well find that the shot wound was the effi- 
cient cause which set in motion the train of events that, in their 
natural sequence, produced the cutting and the death,—the causa 
causans without which neither would have been. But it is said that 
this view is erroneous, because the cutting was a new and sufficient 
cause of the death, which intervened between the shot wound and 
the fatal result, and thus became itself its proximate cause. This 
position is untenable, because in the state of facts set forth in this 
instruction the cutting was not a new cause, nor a cause indepen- 
dent of the original efficient cause,—the shot wound. It was only 
an effect of that cause,—an incidental means produced and used by 
the original moving cause to produce its fatal effect. In the absence 
of the shot wound, the cutting would never have been. That was 
dependent entirely for its existence and for its effect upon the orig- 
inal accident, and was a mere link in the chain of causation between 
that and the death. The intervening cause that will prevent a re- 
covery for a death which results from an accidental bodily injury in- 
demnified against by contract must be a new and independent cause, 
which interrupts the natural sequence of events, turns aside their 
course, prevents the natural and probable result of the original ac- 
cidental injury, and produces a different result, that couid not reason- 
ably be anticipated. It may not be a mere effect of that injury, pro- 
duced by it, and dependent upon it for both its existence and its 
effect: Railway Co. vs. Callaghan, 6 C. C. A., 205; Railway Co. vs. 
Kellogg, 94 U. S., 469, 475. Ifthe jury found that the facts were 
as they were stated in this instruction, the cutting was neither q 
new cause nor a cause independent of the shot wound, but a mere 
effect of it. Therefore, it could not have been the proximate or 
moving cause of the death. 

For the reasons already given in the affirmance of the instruction 
we have been considering, there was no error in the refusal of the 
court to give the counter instruction requested by counsel for the 
plaintiff in error, to the effect that the jury could not find that the 
wound inflicted by the scalpel was caused by the shot wound, and 
that, if they found the wound inflicted with the scalpel was a mortal 
wound, they could not find that the shot wound was a cause of the 
death. 

Complaint is made that the court below refused to give four elabo- 
rate instructions upon the burden of proof, requested by counsel for 
plaintiff in error. But in its charge the court told the jury that, to 
entitle the plaintiff to recover, it was necessary for them to find from 
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the evidence that the death of the assured was proximately caused by 
such an accident as was covered by the terms of the policy; that it 
was the duty of the defendant in error to establish, by a preponder- 
ance of proof, the truth of every affirmative proposition which it was 
necessary for him to show, in order to justify a recovery; and that 
they could not base any of their findings upon conjecture. In view 
of the fact that the court submitted the crucial questions in the case— 
whether or not the shot wound was the proximate cause of the death, 
and whether or not the cutting of the throat either caused or con- 
tributed to the death—to the jury by special proposed findings on 
these questions, in accordance with the respective claims of the par- 
ties in their pleadings, we are persuaded that there was no error in 
the refusal of the court to charge more at length upon the burden 
of proof. The rule of law was fairly stated, and where this is done 
in the general charge, there is no error in a refusal to give instruc- 
tions upon the same subject requested by counsel: Railway Co. vs. 
Jarvi, 10 U. S. App., 489, 453, 3 C. C. A., 433, 439; Railroad Co. vs. 
Washington, 4 U. S. App., 121, 1 C. C. A., 286. 

It is assigned as error that the court instructed the jury with ref- 
erence to the statements in the proof of loss that “the deceased, 
Leonard H. Robbins, took a knife, and cut his throat. All evidence 
shows that the condition of his mind and his physical condition, that 
prompted the suicide, was caused by the shot wound,’—that they 
were at liberty, in determining the cause of death, to consider this 
statement of the defendant in error, but that it was not in any man- 
ner conclusive upon him; that they should only give to it such 
weight as they thought it might be entitled to receive; that, what- 
ever cause of death might have been alleged in the proof of death, 
he was at liberty, on the trial, to show that the death resulted from 
some other or different cause; and that, in determining the cause of 
death, they should be governed by all the evidence that had been 
introduced upon that question. The better rule upon this subject 
is that statements of this nature in proofs of loss are binding and 
conclusive upon the party who makes them, until, by pleading or 
otherwise, he gives the insurance company reasonable notice that 
he was mistaken in his statement, and that he will endeavor to show 
that the death was the result of a different cause from that stated in 
his proofs. After the insurance company has received due notice of 
this fact, the proofs have the probative force of solemn admissions 
under oath against interest, but they are not conclusive: Insurance 
Co. vs. Newton, 22 Wall., 32; Keels vs. Association, 29 Fed., 198, 
201; McMaster vs. Insurance Co., 55 N. Y., 222, 228, 233; Parmelee 
vs. Insurance Co, 54 N. Y., 193. There was nothing in the charge 
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of the court in conflict with this rule. Ample notice of the claim of 
the defendant in error that the death was not caused by suicide was 
given in the pleadings, and the proof itself disclosed the claim that 
the cutting was an effect of the accidental shot wound. The court, 
it is true, declared that this statement was not in any manner con- 
clusive; but, if it was conclusive, it was conclusive in every manner. 
The court told the jury that they should only give it such weight as 
they thought it was entitled to receive; but there was no error in 
this, for the presumption is that they thought it was entitled to re- 
ceive its lawful probative force. The fact is that there is no positive 
error in the charge the court gave here. The real complaint of 
counsel is that the court did not also charge the jury that the weight 
which they should give to the statement was that of a solemn ad- 
mission under oath against interest. Undoubtedly the court would 
so have charged if its attention had been called to it, and it had 
been requested so to do. It was not. The question was not pre- 
sented to it, and was not ruled upon, and cannot now be successfully 
urged upon our consideration. 

Finally, it is insisted that the court erred in directing the jury to 
find the special verdict. Upon an examination of the record, how- 
ever, we discover that no objection to this course of proceeding was 
made at the trial. On the other hand, counsel for the plaintiff in error 
requested the court to submit four special questions to the jury, and 
his only exceptions relative to this subject were to the refusal of the 
court to submit his questions, and to the statement of facts in cer- 
tain of the proposed findings it did submit. The court below, there- 
fore, was not called upon to rule upon this question, and there is no 
ruling here for us to review. 

The judgment below must be affirmed, with costs; and it is so 
ordered. 
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WESTERN DISTRICT OF VIRGINIA. 
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v8. 


NORTH BRITISH & MERCANTILE INS. CO.* 


The policy stipulated for an appraisement in case of disagreement in which 
the sound value and damage should be separately stated by the appraisers, 
and that no action should be sustainable until full compliance with its 
provisions. 

Held, That the plaintiff was not obligated to accept a form of submission to 
appraisement imposing powers and duties on the appraisers not stipulated 
in the policy, such as ascertaining the cost of excavations, values of walls, 
depreciation, etc., and the refusal of the company to accept any other 
form was a waiver of the stipulation. 


Statement of facts by Ep. Ins. Law Jour. 

The policy contains a provision that in case of a loss by fire, in 
the event of disagreement as to the amount of loss, the same shall 
be ascertained by two competent and disinterested appraisers, the 
insured and the insurance company each selecting one, and that the 
two so chosen shall select a competent and disinterested umpire; 
that the appraisers shall then estimate and appraise the loss, stating 
separately sound value and damage, and, failing to agree, shall sub- 
mit their differences to the umpire; and that the award in writing of 
any two of the three persons so chosen and selected shall determine 
the amount of such loss. The policy also further provides that no 
suit or action on this policy for the recovery of any claim shall be 
sustainable in any court of law or equity until after full compliance 
by the insured with all the foregoing requirements. The parties to 
this suit have failed to agree as to the amount of damages to be 
paid to the plaintiff by the defendant company, and also failed to 
agree as to the terms on which their disagreement shall be sub- 
mitted to appraisers; and, by consent of the parties, the case is 
submitted to the court without a jury. 

After considerable correspondence two agreements for appraisal 
were submitted by the company and declined as follows:— 


APPRAISAL AGREEMENT. 
It is agreed by and between Mrs. R. Summerfield, of the first part, and the 
North British and Mercantile Insurance Company of London and Edinburgh, 
Sun Fire Office of London, and Royal Insurance Company of Liverpool, England, 
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of the second part, that E. G. Porter, selected by said companies, and T. C. 
Oakley, selected by Mrs. R. Summerfield, shall make a careful appraisement, 
pursuant to the terms and conditions of policy No. i,406,305 in the first- 
mentioned company, No. 4,518,160 in the second-mentioned company, and No. 
4,756,231 in the company last mentioned, of the actual cash value, with proper 
deductions for depreciation, however caused, which actual cash value shall in 
no event exceed what it would cost the insured to replace the same with 
materials of like kind and quality, of the property of Mrs. R. Summerfield on 
the 7th day of March, 1893, which is more particularly described below; also, 
the actual loss or damage to said property by a fire which occurred on that 
day. Before entering on the duties assigned them, said Porter and Oakley 
shall appoint a third party, who shall act as umpire in matters of difference 
between them only, and the appraisement, when so made by them, or any two 
of them, shall determine the amount of loss or damage to said property by said 
fire But the companies entering into this appraisal shall not be held to have 
waived thereby any provision or condition of their respective policies, or any 
forfeiture thereof, nor shall the said Mrs. R. Summerfield be held to have 
waived or forfeited or lost any right or remedy that has accrued, or shall 
accrue, to her by reason of anything connected with said insurance, or done 
or omitted with reference thereto. The property to be appraised as aforesaid 
is her five-story brick and tin building described in said policies, and destroyed 
as aforesaid. 


The second of these agreements for appraisal was the same as the 
first, except as to the names of the appraisers and as to the last 
paragraph, which was as follows: ‘The property to be appraised 
is the steam, water, and gas fixtures and electric bells described in 
said policies; and the assured shall do what the appraisers may re- 
quire for exhibiting the same to them for appraisal.” 

In reply the plaintiff offered to accept the following form which 
he tendered. 

APPRAISAL AGREEMENT. 


It is hereby stipulated and agreed by and between Mrs. R. Summerfield, of 
the first part, and the North British and Mercantile Insurance Company of 
London and Edinburgh, Sun Fire Office of London, and Royal Insurance 
Company of Liverpool, England, of the second part, that E. G. Porter and 
T. C. Oakley shall make a careful appraisement, pursuant to the terms and 
conditions of policies Nos. 4,756,231, 1,406,305, issued by the said company, 
of the sound cash value of the property of Mrs. R. Summerfield on the 7th 
day of March, 1893, which is more particularly described below, as well as 
of the actual loss or damage thereto by a tire which occurred on that day ; 
that, before entering upon the duties hereby assigned them, they shall ap- 
point a third party, who shall act as umpire upon matters of difference only ; 
and that said appraisement, when so made by them (or any two of them), 
in writing, shall be binding and conclusive upon both parties in interest as 
to the cash value of said property, as well as of the amount of loss and 
damage thereto, but that such appraisement does not in any respect waive 
any of the conditions of, or the proof of such loss and damage required by, 
the said policy of insurance. The property on which loss or damage is to 
be appraised is on her five-story brick and tin building, steam, water, and 
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gas fixtures, and electric bells, all contained in the above-described build- 
ing, situate on the north side of Main Street, Danville, Virginia. And it 
is expressly understood and agreed, by and between the parties hereto, 
that said appraisers shall determine and decide the actual cost, at the 
present price of materials and labor, of a new building of same size, style, 
materials, and finish as the one so destroyed, or for repairing the building 
damaged by said fire; a proper deduction to be made by them for the cost 
of excavations, the value of the walls, materials, or any portion of said 
building saved, as well as for depreciation on account of age, use, neglect» 
and location, and for the difference (if any) between the value of a new or 
repaired building and the one insured and referred to in this submission. 
And it is furthermore expressly understood and agreed that, in appraising 
the damage to stock, machinery, or other property, the said appraisers are 
to take into consideration the age, condition, and location, and also the cash 
value, of said property, or any portion thereof, previous to the fire, which 
may have been saved in a damaged condition, and, after appraising the cost 
of repairing or replacing said property, a proper deduction shall be made by 
them for the difference (if any) between the value of the said property when 
repaired or replaced, new, and the property so insured, and upon which this 
claim is made. And it is furthermore expressly understood and agreed that 
the assured must at once place the damaged property in as good condition as 
possible, assorting and arranging the same according to their kinds, re- 
spectively, separating the damaged from the undamaged, and fill out the 
schedule blank with a list of the articles upon which damage is claimed, 
showing the kind and quality of each, so that the appraisers may perform 
their duty with greater facility. The appraisers will then determine the 
actual cash value of each article, and place the damage on each at a definite 
sum per yard, pound, bushel, or gallon, etc., as the case may require, in their 
proper columns. Articles without apparent or known damage are to be 
considered uninjured, and not to be included in this schedule; and, if any 
such are entered herein, the appraisers will mark them ‘‘not damaged.” 
Goods damaged by removal should be specified separately. 


Peatross & Harriss, for Plaintiff. 
Bersiey & Harrison, for Defendant. 


Paut, D. J. (after stating the facts.) 

The stipulation between the parties being that the defendant 
company defends the action on no other grounds than that raised 
by its special plea, the sole question for the court to decide is that 
raised by said plea, namely, has the plaintiff the right to bring and 
maintain this action, there having been no appraisement of the loss 
sustained by her for which she claims damages? This case re- 
sembles, in some of its features, the case of Hamilton vs. Liver- 
pool, etc., Ins. Co. (136 U. S. 242), but there are material differences 
between the two. In the case mentioned, the supreme court beld 
that “a condition in a policy of fire insurance that any difference 
arising between the parties as to the -amount of loss or damage of 
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the property insured shall be submitted, at the written request of 
either party, to the appraisal of competent and impartial persons, 
whose award ‘shall be conclusive as to the amount of loss or damage 
only. and shall not determine the question of the liability of the 
insurance company; that the company shall have the right to take 
the whole, or any part, of the property at its appraised value; and 
that, until such appraisal and award, no loss shall be payable or 
action maintainable,—is valid; and if the company requests in 
writing that the loss or damage be submitted to appraisers in 
accordance with the conditions, and the assured refuses to do so 
unless the company will consent, in advance, to define the legal 
powers and duties of the appraisers, and, against the protest of the 
company, asserts and exercises the right to sell the property before 
the completion of an award, he can maintain no action upon the 
policy.” In this case, unlike the one mentioned, there is no express 
condition in the policy of insurance that “until such appraisal and 
award no loss shall be payable or action maintainable,” though there 
is a provision that “no suit or action on this policy, for the recovery 
of any claim, shall be maintainable in any court of law or equity, 
until after full compliance by the assured with all the foregoing 
requirements,” one of which requirements is that 

In the event of disagreement as to the amount of loss, the same shall * * * 
be ascertained by two competent and disinterested appraisers; and this, it 
is claimed. by the defendant company, has the same effect as if there had been 
in the policy an express condition that, until an appraisal and award had been 
made, no action shall be maintainable for the recovery of any claim under the 
policy, or, in the language of the defendant company’s special plea, that ‘‘ said 
appraisal and estimate * * * under said contract * * * wasa legal condition 
precedent to the bringing of this suit. 

Inasmuch as a stipulation in a contract making a condition 
precedent to the bringing of a suit upon such contract tends to 
oust the courts of their proper jurisdiction under our laws for 
deciding controversies between suitors, for which the courts are 
established, it may at least be a subject of grave inquiry whether 
such a condition is valid unless expressly stated in such contract, 
and not a mere inference to be drawn from the terms of the contract. 
As was said in Hamilton vs. Liverpool, etc., Ins. Co., ubi supra. 

“Such a stipulation, not ousting the jurisdiction of the courts, 
but leaving the general liability to be judicially determined, and 
simply providing a reasonable method of estimating and ascertain- 
ing the amount of the loss, is unquestionably valid according to the 
uniform current of authority in England and in this country.” 

But it cannot be contended that, in such a case as this, an ap- 
praisal of the loss is an absolute sine qua non to the bringing of a 





446 United States Circnit Court. { Inne, 


suit. If it were, all that an insurance company would have to do 
in order to avoid payment of a loss against which it had insured 
its patron would be to refuse to name an appraiser,-or otherwise 
arbitrarily prevent an appraisement. A stipulation for an appraise- 
ment should probably have for its sole object the ascertainment of 
the amount of the loss in the event that the parties cannot agree 
between themselves as to the amount of the loss. Under such a 
stipulation, no appraisement becomes necessary, or is contemplated, 
until, after honest effort to do so, the parties cannot agree as to the 
amount of the loss. The correspondence in this case, which is 
the only evidence submitted to the court, discloses the following 
facts: Soon after the fire occurred which consumed the property 
for loss of which this suit is brought, the plaintiff notified the 
defendant company of said fire, and presented her claim for the 
loss she had sustained. The defendant company was not satisfied 
with the proofs of the loss, and demanded fuller proofs, inventories, 
schedules, and detailed statements. The plaintiff replied, and un- 
dertook to comply with these requirements, but still failed to satisfy 
the defendant company. Her letter in which she undertook to 
do this is dated April 25th, and on May 19th, after a delay of 24 
days, the defendant company replied to it, requiring her to furnish 
information as to the value of the bricks, etc., which remained un- 
consumed after the fire. The plaintiff again undertook to comply 
with the requirements of the defendant company in a letter dated 
May 21st. Receiving no reply to this letter, she employed counsel, 
as is apparent from the correspondence, though not stated. Her 
counsel, it appears from the correspondence, commenced the corre- 
sponderce with the defendant company by writing it a postal card, 
which appears to have been dated on the 29th of May, but this 
postal card is not among the correspondence submitted in evidence. 
On June 8th the defendant company, in reply to said postal card, 
wrote to the plaintiffs counsel, renewing the requirements for fur- 
ther proofs, ete. On June 14th the plaintiff's counsel replied to the 
defendant company, inclosing supplemental proofs, invoices, etc., 
and demanding that the defendant company at once arrange to settle 
the difference with the plaintiff, and ascertain the amount of the 
loss by agreement with her, or by arbitration or appraisement. As 
the matter of an appraisement of the loss is the most conspicuous 
feature in this case, it may be proper to note that this is the first 
suggestion or mention, anywhere in the correspondence, of an ap- 
praisement, and that it was made by the plaintiff, and not by the 
defendant company. The correspondence was continued at consid- 
erable length between the parties, both expressing a willingness and 
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desire for an appraisal of the loss upon the terms of the policy. 
Each party proposed to the other an agreement for an appraisal, 
or, as it is called, a form of submission, between which there were 
material differences; and the contention between the parties in 
regard to the forms of submission proposed by them, respectively, 
is the very root of the issue before the court. The form of sub- 
mission proposed by the plaintiff provided that the appraisers “ shall 
make a careful appraisement, pursuant to the terms and conditions” 
of the policy, “of the actual cash value,” etc., following the 
phraseology of the policy itself. The court is of opinion that the 
form of submission proposed by the defendant company was not in 
accordance with the provisions of the policy. It defines and im- 
poses on the appraisers duties and powers not prescribed or pro- 
vided for in the policy, such as the ascertainment of the cost of 
excavations, value of walls, materials, or any portion of said building 
saved, as well as depreciation on account of age, use, neglect, and 
location, and the difference in value, if any, between a new or re- 
paired building and the one insured, and to deduct such values from 
the amount of the damage. And the defendant company refused to 
submit to an appraisement except upon the terms of the form of 
submission proposed by it, whereby it placed itself in the attitude of 
the plaintiff Hamilton in the case of Hamilton vs. Liverpool, etc., 
Ins. Co., ubi supra; and under the authority of that decision, and 
the authorities therein cited, judgment must be entered in this 
case for the plaintiff. See, also, Hamilton vs. Home Ins. Co. (137 U. 
S. 370), and the authorities there cited. 


SUPREME COURT OF ALABAMA. 


SYNDICATE INS. CO. 
vs, 


CATCHINGS.* 


The agent of a foreign company authorized to solicit business and receive pre- 
miums, and having the blank forms therefor, but not authorized to waive 
proofs of loss, may bind the company by such waiver. 

The company is responsible for false answers in application written by the 
agent’s clerk, without the knowledge of applicant, when the agent is also 
present and hears the answers given by such applicant. 





* Decision rendered, June 21; 1894. The facts in this case sufficiently appear in the syllabus. 
—Ebp. Ins. L. J. 
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The policy required a barrel of water to be kept at a specified place. 


Held, That noncompliance was no defense where it appeared that compliance 
could not have prevented the loss. 


G. L. Comer, fur Appellant. 
A. H. Merritt, for Appellee. 
Haratson, J. 

The first and third assignments of error raise the same question, 
first, on the admission of evidence, and second on a motion to ex- 
clude it, based on the same grounds of objection. Dean & Co., of 
Eufaula, were the agents of the company which issued this policy. 
The plaintiff knew them, and never had any communication with the 
home office, so far as appears, in procuring the policy. The com- 
pany is foreign, having its corporate residence in Minneapolis, Minn. 
It transacted its business in this state, in Eufaula, through the agency 
of Dean & Co., and if it had other agencies in the state it was not 
shown. These agents accepted service of this summons and com- 
plaint, from which we are authorized to infer they were the ap- 
pointees of the foreign company, to accept such service, under sec- 
tion 1201 of the Code. They were certainly supplied with the 
blanks of the company, as appears from the application for and the 
policy issued under it, both of which are dated the same day,—the 
20th of November, 1891,—the application being signed by the agents 
alone, and by the president and secretary with lithograph signatures, 
as appears from the original paper attached by agreement to the 
record, and countersigned by the agents, L. Y. Dean & Co. No 
written authority or power of attorney under which these agents 
acted and represented the defendant was introduced by defendant, 
or otherwise shown on the trial, nor was there parol evidence intro- 
duced by defendant, of the character and extent of the agency, fur- 
ther than the bill of exceptions states, that the defendant introduced 
evidence tending to show “ that said Dean & Co. was a firm of in- 
surance solicitors composed of L. Y. Dean and E. M. Cargill, that 
they only had authority from defendant to solicit insurance and 
countersign all policies through their agency, and to countersign the 
policy in this case, when issued by the defendant, and that after the 
policy sued on was delivered to the plaintiff, they had no authority 
to adjust or settle in any manner, any loss under the policy, and had 
no authority to alter, change or waive any part of or condition in 
the policy, and had no authority whatever in the matter after the 
policy was delivered by them to the plaintiff. It was not shown that 
these instructions or limitations of authority were ever communi- 
‘cated, directly or indirectly, to plaintiff, or that she or her agent 
knew anything of them. We have, then, evidence, on the part of 
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the plaintiff, tending to show that Dean & Co. were the general 
agents of the defendant, especially so far as appearances indicated, 
and, on the part of the defendant, that they were special agents with 
special instructions, limiting their powers. Now, a special agent has 
no right, even as to third persons, to bind his principal, beyond the 
powers of his agency, and those dealing with him, must, at their 
peril, ascertain the extent of his authority: 3 Brick. Dig., p. 22, § 54; 
1 Am. & Eng. Enc. Law, 252. Out of the usual course of business, 
the assured must be sure the agent has express authority. His au- 
thority as to third persons is governed by the nature of his business. 
Acts, waivers, representations, etc., in the usual course of business 
will, as has been repeatedly held, bind the principal in spite of pri- 
vate instructions, unless the other party had notice of them; and the 
authority of an agent, as to those with whom he deals, is what it ap- 
pears to be, and the question is, not what power the agent did have, 
but what the company held him out as having. As we said on this 
subject, in one of our cases, the principal, in the appointment of an 
agent, is regarded as saying to the public, that he has the power to 
transact the business in the usual and customary modes, and “secret 
limitations on his power or private instructions as to the mode of 
transacting the business, will not affect the right of third persons, 
who have no notice of such limitations or instructions. When the 
general agent transacts the business intrusted to him, within the 
usual and ordinary scope of such business, he acts within the extent 
of his authority, and the principal is bound, provided the party 
dealing with the agent acts in good faith, and is not guilty of negli- 
gence which proximately contributes to the loss:” Coffin Co. vs. 
Stokes, 78 Ala., 372; Gibson vs. Hardware Co., 94 Ala., 346; Furni- 
ture Co. vs. Hardaway (Ala.); Insurance Co. vs. Young, 58 Ala., 476; 
1 May, Ins. §§ 126, 144; 1 Am. & Eng. Enc. Law, 350-353. 

2. Of these two classes of agents,—special and general,—Mr. May 
observes, that “a general agent, in the strict legal sense, is one who 
has all the powers of his principal as to the business in which he is 
engaged,—an extent of authority not often conferred in insurance. 
In that business, an agent is termed a ‘general agent’ rather with 
reference to the geographical extent of his authority, in contradis- 
tinction to a ‘local agent,’ who may have original powers, though 
exercising them within more restricted limits; and a general agent 
may appoint local and subagents, which a local agent cannot. But 
there seems to be no very well defined distinction between the 
powers of general agents, local agents, and subagents, and, there- 
fore, they may become, in any cause, a question of fact for the jury:” 
1 May, Ins., § 126. If the authority of the agent and its extent is 

VoL. XXIV.—29. 
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not evidenced by a written instrument, but rests in parol, and is a 
matter of disputed fact, then it becomes a question of fact for the 
jury, and not of law for the court: Foley vs. Felrath (Ala.); Railroad 
Co. vs. Henlein, 52 Ala., 610; Hough vs. Insurance Co., 29 Conn., 11; 
Nicoll vs. Insurance Co., 3 Woodf. & M., 533, Fed. Cas. No. 10,259; 
Keenan vs. Insurance Co., 12 Iowa, 131. 

3. We have referred to the facts tending to show the extent of the 
agent’s authority in this case, that they were general, and extended 
not only to the matter of contracting for insurance, but to attending 
to all other matters necessary and proper to be attended to in and 
about the particular insurance. To whom did plaintiff naturally 
turn when her property was destroyed? Tothe company in Minne- 
apolis, which she knew nothing of, except through these agents, or to 
the agents who represented the company in providing her the in- 
surance? And to whom, in all the world, would the company itself 
more naturally turn for information in respect to the loss than to its 
agents in the neighborhood of the loss? And who so competent as 
they to serve the company in receiving notice of and having the loss 
properly and honestly adjusted? Would not this duty appear to 
the general public to lie naturally within the legitimate and proper 
scope of the powers of these agents? Who, except some one learned 
in the law, or trained in insurance business and technicalities, would 
have acted differently from the plaintiff, in trusting these agents and 
relying on what they told her as to making proof of her loss? 
“ Insurance policies are framed by companies with great care and 
caution, with a view of limiting their liability as much as possible; 
and in most cases impose conditions and duties on the assured to be 
performed with marked particularity. They should be and are lib- 
erally construed in favor of the assured; which conditions are strictly 
construed against the insurer:” Insurance Co. vs. Young, 58 Ala., 
487. And again it has been said: “The powers of the agent are 
prima facie coextensive with the business intrusted to-his care, and 
will not be narrowed by limitations not communicated to the person 
with whom he deals. An insurance company establishing a local 
agency, must be held responsible to the parties with whom they 
transact business, for the acts and declarations of the agent within 
the scope of his employment, as if they proceeded from the princi- 
pal:” Insurance Co. vs. Wilkinson, 13 Wall., 222, 234; Miller vs. In- 
surance Co., 31 Iowa, 216, 226. 

There was no error in admitting the evidence of the witness 
Harrison, and in refusing to exclude it. If Dean & Co. were the 
general agents of defendant, a question properly for the determina- 
tion of the jury, under instructions, this was competent evidence of 
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a waiver of the proof of loss. The objections to the evidence were 
specific, and not one was based on any alleged ground of irrelevancy, 
or that there was a variance in the proof offered and the allegations 
of the replication. 

3. There was no error in admitting the evidence of Cooper, that 
at the time he made the application, he told the agent that the land 
was mortgaged to the loan company. Jordan, a clerk in the office 
of the agents, took down the answers of Cooper to the questions 
propounded, but it was done by the direction of one of the agents, 
who was present a part of the time the examination of Cooper was 
being conducted, and heard a part of it, while the other agent, Car- 
gill, sat near by, within a few feet, all the while, but not engaged in 
examining Cooper. It was also shown that Jordan solicited policies, 
took applications and collected premiums on policies issued by the 
company. Whether or not Dean, or his partner, heard and knew 
all that passed between Cooper and Jordan, was a question of fact 
for the jury, under instructions from the court. But, in addition to 
that, as it has been held: “ Agents of insurance companies author- 
ized to contract for risks, receive and collect premiums and deliver 
policies, may confer upon a clerk or subordinate authority to exer- 
cise the same powers. The service is not of such a personal char- 
acter as to come under the maxim ‘delegatus non potest delegare:’ ” 
1 May, Ins. §§ 154, 154a; Bodine vs. Insurance Co., 51 N. Y., 117; 
Insurance Co. vs. Fahrenkrug, 68 Ill., 463; Insurance Co. vs. Good- 
all, 5 Bigelow, Cas., 422; Mayer vs. Insurance Co., 38 Iowa, 304; 
Insurance Co. vs. Myers, 55 Miss., 479; Cooke vs. Insurance Co., 7 
Daly, 555. May lays down the proposition, supported by a vast 
array of authorities, sanctioned expressly by this court, that “it has 
been very generally held that knowledge by, or notice to, the agent, 
of the inaccuracy of a statement in the application upon which a 
policy is issued after such notice or knowledge, binds the company, 
and prevents them from availing themselves of the inaccuracy in 
defense, some of the cases regarding the facts as amounting to a 
waiver, and others as working an estoppel in pais. And this is true, 
even though the policy provides that when the application is made 
through an agent of the company, the applicant shall be responsible 
for such agent’s representations:” 1 May, Ins., §§ 143, 144c, 144d; 
Wood, Ins., § 152; Assurance Co. vs. Stoddard, 88 Ala., 611; Insur- 
ance Co. vs. Copeland, 86 Ala., 551; Insurance Co. vs. Allen, 80 Ala., 
571; Insurance Co. vs. Thurston, 93 Ala., 256; Insurance Co. vs. 
Myers, 55 Miss., 480. 

4. The court charged the jury at length, covering the different 
issues in the case, under the evidence offered, which charge covers 
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more than two and a half pages of the transcript, and is divided into 
five sections. “The defendant then and there severally and sepa- 
rately excepted to each and every section, and each and every para- 
graph of said charge as given.” We have quoted the language in 
which the exception was reserved. ‘This was a mere general excep- 
tion, and unavailing, unless the charge was erroneous in all of its 
propositions, which was not the case: 3 Brick. Dig., p. 80, §§ 35-37; 
Railroad Co. vs. Jones, 56 Ala., 507; Mayberry vs. Leech, 58 Ala., 
339; Elliot vs. Dycke, 78 Ala., 157; Railroad Co. vs. Jones, 92 Ala., 
225; Espalla vs. Richard, 94 Ala., 159. 

5. There was no error in refusing the second charge requested by 
defendant. The replication to it by the plaintiff, on which issue was 
joined, was that the fire occurred at night, when persons on the 
premises near the ginhouse were asleep, and that when the first per- 
son discovered the fire it was too late to save the building with the 
aid of the barrel of water, buckets or otherwise; and there was evi- 
dence by the plaintiff, tending to establish the truth of the replica- 
tion, which the charge ignores. 

The remaining charges, 3, 4, 5 and 6, each, ignore the facts relied 
on in the replications to the pleas of the defendant on which issue was 
joined, and which there was evidence tending to establish: Insur- 
ance Co. vs. Boulden (Ala.); Assurance Co. vs. Stoddard, 88 Ala., 
611; Insurance Co. vs. Young, 58 Ala., 486; id., 86 Ala., 431; In- 
surance Co. vs. Thurston, 93 Ala., 257; Insurance Co. vs. Myers, 55 
Miss., 479. Affirmed. 
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SUPREME COURT OF APPEALS OF VIRGINIA. 


EASLEY 
vs. 


VALLEY MUTUAL LIFE ASS'N.* 


In an action on a policy of mutual life insurance, plaintiff sought to establish 
a waiver of forfeiture for nonpayment of an assessment, by showing that 
defendant had previously accepted assessments after default, both from 
deceased and others. The evidence showed that deceased was on all such 
occasions fully aware that he had forfeited his rights, and had applied 
for reinstatement, with a certificate of good health, and that, as to the 
others, the payment of delinquent assessments had been made by an 
officer of defendant as a personal favor, and at his own risk. Held, that 
plaintiff could not recover. 


Though instructions may be erroneous, a judgment will not be reversed where 
no prejudice is shown. 


Joun N. Opie and Martin Witutams, for Plaintiff in Error. 
Exper & Exper and Gro. M. Cocuran, for Defendant in Error. 


Kerru, P. 

It appears from the record that George W. Easley, on the 28th of 
May, 1885, received a certificate of membership in the Valley Mutual 
Life Association of Virginia, by which that corporation, in consid- 
eration of the payment of the sum of $24 at the date of the certifi- 
cate, and the sum of $15 annually thereafter for three years, and 
after the expiration of three years the annual payment of $6 per 
year, together with such assessments as might be made against-him 
on account of death of members from time to time occurring, known 
as “mortality assessments,” undertook to pay to Minnie C. Easley, 
the wife of George W. Easley, at the home office of the association 
at Staunton, the sum of $3,000, within ninety days after notice, and 
the proofs required, of the death of the said George W. Easley. 
This certificate of membership was issued and accepted upon certain 
conditions set out in the policy; among others, that if 


Any dues or mortality assessments on this policy shall not be paid within 
thirty days from date of notice in person, or from date of mailing same to his 
address, the consideration of this contract shall be deemed to have failed, 
the association shall be released from all liability, and all payments heretofore 
made shall be forfeited. 


This provision of the policy is in accordance with the seventh 
clause of the charter of the association, and is the only provision of 
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the charter which need be specifically mentioned. By the seventh 
clause of the policy, it is provided 

That no person, except the president or secretary of the association, is au- 
thorized to make, alter, or discharge the contracts or to waive forfeitures. 

And this provision of the policy is in accordance with article 20 
of the by-laws. George W. Easley died in January, 1890, and his 
widow, the beneficiary under the policy, demanded of the Valley 
Mutual Life Association the amount of insurance upon his life, 
which was refused, and thereupon suit was instituted in the Circuit 
Court of Augusta County. It appears that at the time of his death 
there remained unpaid mortality assessment No. 72, for $7.11, which 
fell due on the 31st day of October, 1889, and notice of which was 
mailed to the plaintiff's intestate at Pearisburg, Giles County, Va., 
the post office and usual place of abode of the deceased. The de- 
fendant claims that, by virtue of the provisions in the charter, the 
by-laws, and the policy, all benefits which would otherwise have 
vested in the beneficiary were forfeited, while the plaintiff on her 
part claims that the forfeiture was waived by the defendant com- 
pany by its general course of dealing with its policyholders, and 
especially with the plaintiff’s intestate. The acts which are relied 
upon to prove a waiver, or to create an estoppel which would 
debar the defendant from setting up the forfeiture, are that the de- 
fendant company at various times extended credit to the plaintiff's 
intestate; that it had waived forfeitures which had theretofore 
accrued against him for the failure to pay other assessments in his 
lifetime, and that by this course of dealing with him, and with others, 
he had been lulled into false security, and had been induced to rely 
upon these continued acts of indulgence and forbearance; that the 
decedent had at all times been able to preserve his rights in this 
association, and that it would be a hardship and injustice to enforce 
the forfeiture against his widow, under such circumstances. 

The first point presented in this record is as to the ruling of the 
circuit court excluding a question put to Asher Ayers, one of the 
defendant’s witnesses, by counsel for plaintiff, upon cross-examin- 
ation: “Did you, upon the advice of Judge Staples, settle the 
Pritchard and Kingren cases with me, upon which a deduction of 
$500 was made, and was not $1,250 deducted from Mrs. Warren’s 
policy on the life of her husband, and did not the company assess 
for the full amount?” This was properly ruled out. The by-laws 
of the company expressly provide “that no question shall be raised 
as to the right to make or necessity of any mortality assessment 
made under any certificate of membership, except in the lifetime of 
the member, and within six months from the time when same was 
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made.” See, also, Crossman vs. Association, 143 Mass., 435, 9 N. E., 
753. It was also inadmissible because it does not appear when the 
transaction occurred to which the question alludes, and it might, 
therefore, have taken place before assessment 72 became due, or it 
might have had relation to some subsequent assessment. In any 
view of it, therefore, the question was too indefinite, vague, and un- 
certain to be admitted, and was therefore properly exclnded. 

I will now consider the only evidence which I have been able to 
discover in the record of the dealings between the defendant and 
the plaintiff's intestate having the remotest bearing upon the propo- 
sitions sought to be maintained, or the slightest tendency to prove 
any such waiver or estoppel as is here invoked. I refer, in the first 

_place, to two assessments mentioned in the letter of Easley dated 
February 8, 1886, in which he says:— 

I have received notice of my February assessment on policy No. 9,830. On 
looking over my papers, I have no receipt for last assessment, nor is the check 
I drew for same charged to me at bank. Will it be all right to send in check 
for last assessment, and let the other take chances to turn up? or had I better 
send amount of both assessments, and, if the other check comes to light, let 
that then be returned? I wish to be on the safe side. 

Very truly, Gro. W. EASLEY. 

To that letter the company replied, advising him to send check 
for both assessments, and in accordance therewith, on the 27th of 
February, 1886, he again wrote to the company as follows:— 

I inclose check for $9.48, to cover two double assessments. If the other 
check ever turns up, it can go to my credit. It has never been sent to bank. 

It appears, therefore, that on the books of the company Easley 
was in default for the first of the two assessments mentioned, while 
in point of fact he had mailed a check for the amount due. This, of 
course, was an accident or mistake for which he was in no wise re- 
sponsible, and from the consequences of which the company was 
bound to hold him exonerated. I do not see that that at all tends 
to prove the indulgence upon which the plaintiff in this suit relies to 
overcome the forfeiture, or has any tendency to establish the exist- 
ence of a credit system between the defendant and the plaintiff’s 
intestate in respect to the payments of assessments due the company. 

The next instance of failure to pay promptly occurred with respect 
to annual No. 1 for $15, due the latter part of May, 1886. On the 
14th of June, 1886, Charles Grattan, secretary of the company, wrote 
to Mr. Easley as follows:— 

Mr. Geo. W. Easley, Pearisburg, Giles Co., Va. 

Dear Sir:— You have failed to remit $15, the amount due for annual No. 1, 


on your policy No. 9,830. Please remit by return mail, as the payment is past 
due. Yours, truly, CHARLES GRATTAN. 
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To this Judge Easley replied by letter dated 24th July, 1886, as 
follows :— 

Mr. Charles Grattan, Esq. 

Dear Sir: I have just returned after an extended trip, and have your postal 
of the 10th inst. I had no idea of dropping my policy in the Valley Mutual, 
and, if not too late, wish it reinstated. My health is first rate, and has been. 
I inclose check for $19.74, which will straighten me, I believe. I will try and 
not be guilty of such a piece of negligence again. 

The only other instance of failure to pay assessments when due 
occurred in June, 1889. It appears that Mr. Easley had been ab- 
sent from home, and an annual, amounting to $6, falling due May 
28th of that year, was not paid. On June 14,1889, the secretary of 
the defendant company addressed to George W. Easley the following 
notice :— 

You have failed to remit $6, the amount due May 28th, for annual No. ——, 
on your policy No. 9,830, and by the terms of your policy the same is forfeited. 
If the amount due is paid by the 25th inst., your policy will be reinstated. 
This privilege is not to be taken as a precedent or right, but asa favor to 
you, on the understanding that your health is unimpaired, and until the 
amount is received you stand uninsured. Sign and date the following certifi- 
cate, and return this card, with remittance. W. B. McCHESNEY, Sec’y. 

I hereby certify that I am in good health and insurable condition. 

That certificate was signed by G. W. Easley, 24th of June, 1889. 
Accomparying the return of this certificate is a letter from Mr. 
Easley, dated Pearisburg, Va., 24th June, 1889, to W. B. McChesney, 
secretary :— 

Dear Sir: I don’t know how I ever slipped up on my annual for 1889. 
Fortunately, my health is excellent, and I hope I have not lost anything. I 
wish I could have my annual made payable at the same time I have to pay 
an assessment. Can’t you move it backward or forward so as to make it hit? 
Iam perfectly willing to change it to Ist May. I inclose health certificate 
and check $13, to cover also assessment due Ist of July. 

Very truly, G. W. EASLEY. 

Now, these letters establish several propositions. They show that 
he knew the mortality assessment fell due on the first of every 
alternate month; that he knew his policy stood forfeited for his 
failure to pay his annual; and he knew that it was necessary for him 
to sign a health certificate in order to be reinstated. There is here 
no suggestion of waiver or estoppel, but 1t appears that he under- 
stood fully that his restoration to his relations with the company 
was a privilege granted as a favor to him, and granted only upon 

‘the understanding that his health was still unimpaired. Other 
assessments appear to have been paid promptly up to the one due 
October 51, 1889. There is also some evidence in the record that 
with respect to certain policyholders indulgence had been extended 
upon their annuals and assessments; but it also appears that they 
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were members of the society who lived in and about Staunton, who 
were known to the officers, who understood that while their assess- 
ments were unpaid they stood uninsured, and with respect to the 
greater part of them the secretary had made himself personally re- 
sponsible to the company by carrying assessments for them, and 
had thereby lost several hundreds of dollars. It does not appear 
that the indulgence extended to others could have influenced the 
action of the plaintiff's intestate, because there is no evidence tend- 
ing to prove knowledge on his part of any such acts upon the part 
of the company. This being all the evidence upon this point, plain- 
tiff asked the court for nine instructions, which I do not think it 
necessary to consider in detail. They all present the idea that the 
defendant company could, expressly or by implication, waive a for- 
feiture occurring by reason of nonpayment of annuals or assess- 
ments on or before the appointed day, or by its acts be estopped 
from setting up the forfeiture; that the provisions of the charter, of 
the by-laws, and of the policy declaring forfeiture of policies for the 
reasons therein respectively set forth, were intended for the benefit 
of the company, and could be by its acts, or by the act of its officers, 
effectually waived; and that courts will not allow corporations, any 
more than individuals, to take advantage of their own wrong by 
accepting the benefits of a particular line of conduct, and then re- 
pudiating the obligation which that conduct entails. The defend- 
ant, on the other hand, asked the court to instruct the jury that, 
according to the true construction of the seventh clause of the 
charter, the failure to pay, or tender to pay, on or before the 31st 
day of October, 1889, of the assessment then due, caused a forfeit- 
ure under the terms of the seventh clause, which it was not in the 
power of the officers of the defendant association to prevent or 
waive, whatever may have been their power to have reinsured the 
life of George W. Easley. As abstract propositions of law, the in- 
structions asked for by the plaintiff could perhaps, be maintained. 
In some of them the law is without a doubt correctly stated, and, 
that being the case, it would be the duty of this court to reverse the 
judgment of the court below, and award a new trial, were there any 
evidence in the record upon which those instructions could be predi- 
cated. But it seems to us that there is no evidence whatsoever 
proving, or tending to prove, that there was any waiver, expressed 
or implied, or any conduct on the part of the defendant company 
from which such waiver could be inferred; and to have given any of 
the instructions asked for by the plaintiff would have directly tended 
to mislead the jury, and they were therefore properly refused. Nor 
can we give our assent to the law as set out in the instruction 
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granted by the court to the defendant. We think that this pro- 
vision in the charter, by-laws, and policies was inserted for the 
benefit of the company, and, such being the case, we are not pre- 
pared to say that where there is evidence proving, or tending to 
prove, an intention to waive, it is not within the power of the com- 
pany to do so. On the contrary, the general current of authority 
seems to be that it may. See Insurance Co. vs. Norton, 96 U. S., 
234; Insurance Co. vs. Doster, 106 U. S., 30; Insurance Co. vs. 
Eggleston, 96 U. S., 572; and Niblack, Vol. Soc., § 298. But, 
inasmuch as the plaintiff’s case is entirely unsupported by testi- 
mony, it would have been within the province of the court, upon 
the motion of the defendant, to have excluded all that was said by 
witnesses upon this branch of the case from the consideration of the 
jury. In any event, had the jury found a verdict for the plaintiff, it 
would have been the duty of the court to set it aside, and grant a 
new trial. Conceding, therefore, that it was error to have given the 
instruction asked for by the defendant, the plaintiff was not preju- 
diced thereby, and it is not a cause for reversal, the court being of 
opinion that the verdict of the jury upon the facts was plainly 
right. The judgment must therefore be affirmed: Moore vs. City 
of Richmond, 85 Va., 538, and cases there cited. 
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The policy stipulated that the insured was absolute owner, and that no agent 
was authorized to waive its provisions except in writing indorsed. 

Held, That knowledge of the agent procuring the insurance, which was given 
him by the insured, that the latter was only lessee was binding on the 
company, and applied to renewals. 

By an agreement between the lessee and owner the premiums and any insur- 
ance money were to be shared. 

Held, That the lessee could recover the entire amount of the policy. 

A denial of liability by the adjuster on the ground that the insured was not 

the owner was a waiver cf proofs of loss. 
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WHITFIELD, J. 

We cannot say there was any abuse of discretion in refusing the 
continuance. The two grounds of defense mainly relied on are: 
First, that the appellee was not the owner in fee simple of the 
ground on which the building, the subject of insurance, was situ- 
ated; and, second, that the interest of the insured was “ other than 
the unconditiona! and sole ownership of the building.” Appellee 
testified that W. A. Drennan, Jr., the agent with whom the contract 
of insurance was made, was in (to use his own language) “my house 
a few days before, and I told him all about the lease, and asked him 
to make out for me a policy on the new store, as it was a part of the 
contract.” Again he says: “ W. A. Drennan, Jr., sent me the policy, 
which remained in force twelve months. I wrote to bim to renew 
my policy whenever it expired, and that this policy in question, thus 
written for to W. A. Drennan, Jr., came by mail a few days later.” 
W. A. Drennan is living at Greenwood, and appellee at Tchula. 
Appellee had leased the ground from December, 1890, to December, 
1894, the house built to be the property of the lessor after the ex- 
piration of the lease, and the insurance premiums were to be paid 
by lessor and lessee equally, “ yearly;” and, in case of loss by fire, 
the amount of insurance to be divided in proportion to the life of 
the lease, as set out in the lease. This policy of insurance was op- 
erative from January 27, 1893, to January 27, 1894. The fire oc- 
curred January 24, 1894, only three days before the end of the year 
for which the building was insured. The testimony of appellee on 
this point stands uncontradicted, but the contention is that the 
agent had no right to bind the company by any knowledge he thus 
obtained from appellee at the time of the execution of the original 
policy of insurance, and which, of course, he had when this policy 
was issued, because of the stipulation in the policy in these words: 
“This policy is made and accepted subject to the foregoing stipula- 
tions and conditions, together with such other provisions as may be 
indorsed hereon or added hereto, and no officer, agent, or other rep- 
resentative of this company shall have power to waive any provision 
or condition of this policy, except such as, by the terms of this pol- 
icy, may be the subject of agreement indorsed hereon or added 
hereto; and, as to such provisions and conditions, no officer, agents 
or representative shall have such power, or be deemed to have 
waived such provisions or conditions, unless such waiver, if any, shall 
be written upon or attached hereto.” It is insisted that the waiver 
of the requirement that appellee’s real interest should be set out in 
the policy, by the conduct of its agent, W. A. Drennan, Jr., who 
ssued the policy, and received the premiums, after he was fully 
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informed of all the lease showed, cannot be shown by parol, and can- 
not bind the company. This contention has been thoroughly con- 
sidered by this court, and settled adversely to appellant, in Sheffy’s 
Case (71 Miss., 922), and in Matthews’ Case (65 Miss , 312); Rivara’s 
Case (62 Miss., 727); Bowdre’s Case (67 Miss., 631). The very pith of 
the true reasoning on this subject is condensed into this single sen- 
tence of the Supreme Court of Michigan (Insurance Co. vs. Earle, 33 
Mich., 143), quoted with approval by Mr. Justice Campbell in Mat- 
thews’ Case: “There can be no more force in an agreement in writ- 
ing not to agree by parol than in a parol agreement not to agree in 
writing. Every such agreement is ended by the new one which 
contradicts it.” And this is true as well of the provisions which re- 
late to the formation and binding force of the contract while run- 
ning, as to those provisions relating to what has to be done after a 
loss: 11 Am. & Eng. Enc. Law, p. 343, note 1; Id., p. 333, § 4, and 
authorities in note 2, p. 339. The case of Cleaver vs. Insurance Co. 
(65 Mich., 530), while properly distinguishing the case of Insurance 
Co. vs. Earle (33 Mich., 153), in no way conflicts with the doctrine 
which the latter case announces, and which we approve. In Cleaver’s 
Case the stipulation in the policy was that (page 528, 65 Mich.), 
“the agent of this company has no authority,” ete. Here, the stip- 
ulation is that “no officer, no agent, and no other representative 
shall,” ete. That this distinction was the foundation of Cleaver’s 
Case is clearly shown in 39 N. W., 571, where the case was reversed, 
in favor of the assured, on its being shown that R. G. Smith, the 
secretary, had waived the stipulation otherwise than by indorsement 
on the policy. It is vain to say that this clause does not seek to 
prevent the corporation itself from waiving a stipulation. The cor- 
poration acts only through agents, and if “no agent, no officer, and 
no other representative ” can waive a stipulation, who is left to waive 
it for the corporation? This clause is a species of refinement, by 
which the corporation withdraws within its invisible and intangible 
ideality, when liability is sought to be imposed upon it, bound by 
the act of “no agent, officer, or other representative,” but reaches 
forth therefrom with Briarean hands to receive the profits and avails 
of these same acts performed by these same ‘‘ agents,” as against 
<those with whom these same agents have dealt. The refinement is 
too subtle for the practical affairs of life, and we repudiate it. It 
may be noted, too, that in Cleaver’s Case (page 531, 65 Mich.), no 
premium had been received, after the agent knew of the ground of 
forfeiture. The provision relied on here is in the exact words of the 
stipulation relied on in Lamberton vs. Insurance Co. (Minn.), de- 
cided by the Supreme Court of Minnesota in 1888, respecting which 
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the court say, in a very clear and strong opinion: “That is to say, 
in other words, that one of the parties to a written contract, which 
is not required by law to be in writing, cannot, subsequent to the 
making of the contract, waive, by parol agreement, provisions which 
had been incorporated in the contract for his benefit. If this pro- 
vision is effectual at all, as a limitation of the power of future action, 
it limits the power of every agent, officer, and representative of the 
company, and hence, practically, that of the corporation;” and it 
was held that “this provision, not being a limitation upon the au- 
thority of any particular agent or class of agents, but, in effect, upon 
the capacity of the corporation for future action,” would not be up- 
held, but was void. Same doctrine is announced in Richards, Ins., 
and we think this reasoning sound. Notice to W. A. Drennan, Jr. 
was, under the facts of record, notice to the company: 7 Am. & Eng. 
Enc. Law, p. 1024; Insurance Co. vs. Chipp, 93 Il, 96; Richmond 
vs. Insurance Co., 79 N. Y., 230; and authorities from this court, 
supra. We refer also, specially, to the vigorous reasoning of Mr. 
Justice Bradley in Insurance Co. vs. Norton (96 U. S., 234), and Mr. 
Justice Miller in Wilkinson’s Case (13 Wall, 222); and to the follow- 
ing sections in a recent work on insurance: Richards, Ius., §§ 18, 63, 
68, specially sections 70, 91,95; and see Van Schoick vs. Insurance 
Co., 68 N. Y., 434. 

But it is insisted that, in any event, appellee could not recover 
any amount in excess of his proportion, as shown by the terms of 
the lease, between his lessor and himself. This position is unten- 
able. The appellant has nothing to do with the terms of a separate 
and independent contract between his lessor and appellee. Appel- 
lant’s contract is evidenced by this policy, and it is not competent 
for the appellant to set up, against a recovery against the company 
on this contract of the company, this matter arising out of a wholly 
distinct contract between the appellee and his lessor. Appellee is, 
of course, a trustee for his lessor of his part of the recovery: Rich- 
ards, Ins., § 132. But with that appellant has no concern. We 
cite, as putting this matter in the clearest possible light, the very 
able opinion in Insurance Co. vs. Barracliff (45 N. J. Law, 552, 555), 
and in Insurance Co. vs. Fish (71 IIL, 624, 625). In the first case, a 
husband, with only inchoate courtesy, recovered full amount of in- 
surance on buildings owned by the wife; and in the latter, a life 
tenant the full amount of injury to the whole fee in the buildings 
burned, and not the amount of injury to her life estate in them only. 
In this last case—as in the case at bar—the agent was fully apprised 
of the nature and extent of the interest of the insured in the build- 
ings, and the court say: “It must necessarily follow that the title 
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shall, for all the purposes of the case, be taken to be that represented 
by the application for the policy, and the policy binds appellant to 
pay the assured, not the damages which shall accrue to her interest 
in the property, but all damages to the property, not exceeding the 
sum named.” And again the court say: “ It seems to be settled by 
authority that, in the absence of fraud or mistake, and when not 
otherwise limited by the policy, the assured is entitled to recover 
the whole amount of damage done to the property, not exceeding 
the amount insured, whether his title is in fee, for life, or only 
equitable,”"—citing many authorities. The same decctrine is an- 
nounced in Chase’s Case (5 Wall., 509), where one of five brothers 
recovers the whole amount of insurance, and is thus summarized in 
2 May, Ins., § 424a: “The assured may recover for damages to all in- 
terests represented by him, whether by precedent authority or sub- 
sequent ratification of others:” Wood, Ins., § 263a, and note 3. 

It is also argued that no proofs of loss were forwarded, etc. But 
appellee testifies that Mr. Kreth, the general adjuster, told him the 
company was not liable because he built the house on leased land. 
The jury have accepted this as correct, and, if correct, all proofs of 
loss were made unnecessary (Comfort’s Case, 50 Miss., 675); and so 
as to arbitration clause (Insurance Co. vs. Putnam, 20 Neb., 331). 
We find no error in the record, and the judgment is affirmed. 


SUPREME COURT OF WISCONSIN. 


SCHWAHN eET AL. 
v8. 


MICHIGAN FIRE & MARINE INS. CO.* 


Allegations in this complaint that the plaintiffs had insured their goods in 
the defendant, that the policy had expired, and defendant had agreed to 
renew and had accepted the premium therefor, but did not renew, and 
the property was destroyed before such renewal would have expired, 
embody all that is needed for recovery. 

An alleged statement by the agent embodied in the complaint that the policy 
had been renewed does not render it bad on demurrer, because no per- 
formance of conditions precedent is alleged. The statement is not an 
absolute allegation of renewal, which would require the oe of 
such performance. 


* Decision rendered, Dec. 11, 1894. 
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C. T. Bunpy, for Appellants. 
F. M. Miner and J. C. Gorss, for Respondent. 
Newman, J. 

The complaint states, in substance, that the plaintiffs are copart- 
ners, engaged in the saddlery and harness business; that the defend- 
ant is an insurance company; that the plaintiffs had a policy from 
defendant, insuring their stock; that the policy was about to expire; 
that the defendant agreed to renew the policy, and accepted a pre- 
mium for the renewal; that it did not renew it; that before the time 
such renewal, if made as agreed, would have expired, the plaintiffs’ 
stock was destroyed by fire. That seems to embody all the issuable 
facts necessary to entitle the plaintiffs to recover. The contention 
arises over another fact which is stated in the complaint. That is, 
the complaint states that the defendant’s agent, through whom the 
renewal agreement had been made, afterwards, and before the loss, 
told the plaintiffs that the policy had been renewed. Of course, if 
the policy had been renewed, the complaint was defective for not 
showing the performance of conditions of the policy precedent to a 
right of recovery by the plaintiffs. But, clearly, what the agent 
may have said about the renewal at that time was not a material 
issuable fact. It determines nothing. It may or may not be bind- 
ing on the defendant as an admission. As an admission, it is only 
evidence. As matter of pleading, it is entirely irrelevant. It 
may be both competent and material, as evidence to show that the 
policy was in fact renewed, if issue shall be joined upon that fact: 
Scott vs. Insurance Co., 53 Wis., 238. But, as pleading, it is entirely 
immaterial, and would have been struck out on motion. No issue 
can be taken on it. It is not even admitted by the demurrer; for 
only issuable material facts, which are well pleaded, are admitted 
by a demurrer: Van Santv. Pl. (3d Ed.), 783. So it is held that 
the complaint states facts which constitute a cause of action. It 
was error to sustain the demurrer. The order of the circuit court 
is reversed, and the cause is remanded for further proceedings 
according to law. 
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SUPREME COURT OF MICHIGAN. 


BROCK 
v8. 


DWELLING-HOUSE INS. CO.* 


The policy stipulated for an appraisement in case of disagreement. Apprais- 
ers were appointed on the demand of the insured, before the company had 
been allowed a reasonable time to accept the proofs of loss, or any steps 
towards an adjustment had been taken. 

Held, That the company could not claim that the appointment was premature. 


The company’s appraiser was not a resident of the place where the loss oc- 
curred, and refused to accept any resident proposed by the other appraiser 
as umpire, because not acquainted with them, but proposed, instead, par- 
ties living at a distance. 

Held, That this was virtually a refusal to arbitrate, which justified a suit. 


Sueparp & Lyons, for Appellant. 

Pratt, Van Kiereck & Gixpert, for Appellee. 

McGarats, C. J. 

The policy upon which suit is brought contains the following 
provisions :— 

This company shall not be liable beyond the cash value of the property at 
the time any loss or damage occurs, and the loss or damage shall be ascer- 
tained or estimated according to such actual cash value, with proper deduc- 
tion for depreciation, however caused, and shall in no event exceed what it 
would then cost the insured to repair or replace the same with material of like 
kind and quality. Said ascertainment or estimate shall be made by the in- 
sured and this company, or, if they differ, then by appraisers, as hereinafter 
provided; and, the amount of loss or damage having been thus determined, 
the sum for which this company is liable pursuant to this policy shall be pay- 
able sixty days after due notice, ascertainment, estimate, and satisfactory 
proof of the loss have been received by this company in accordance with the 
terms of this policy. It shall be optional, however, with this company to 
take all or any part of the articles at such ascertained or appraised value, and 
also to repair, rebuild, or replace the property lost or damaged with other of 
like kind and quality within a reasonable time, on giving notice, within thirty 
days after the receipt of the proof herein required, of its intention so to do; 
but there can be no abandonment to this company of the property described. 
* * * Jn the event of disagreement as to the amount of loss, the same shall, 
. as above provided, be ascertained by two competent and disinterested ap- 
praisers, the insured and this company each selecting one, and the two so 
chosen shall first select a competent and disinterested umpire. The apprais- 
ers together shall then estimate and appraise the loss, stating separately 
sound value and damage, and, failing to agree, shall submit their differences 


* Decision rendered, Dec. 7, 1894. 
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to the umpire; and the award in writing of any two shall be prima facie evi- 
dence of the amount of such loss. The parties thereto shall pay the appraiser 
respectively selected by them, and shall bear equally the expense of the ap- 
praisal and umpire. This company shall not be held to have waived any pro- 
vision or condition of this policy, or any forfeiture thereof, by any require- 
ment, act or proceeding on its part relating to the appraisal, or to any 
examination herein provided for; and the loss shall not become payable until 
sixty days after the notice, ascertainment, estimate, and satisfactory proof of 
the loss herein required have been received by this company, including an 
award by appraisers when appraisal has been required. * * * No suit or 
action on this policy, for the recovery of any claim, shall be sustainable in 
any court of law or equity until after full compliance by the insured with all 
the foregoing requirements, nor unless commenced within twelve months next 
after the fire. 


The property insured consisted of a dwelling-house. The loss oc- 
curred July 25, 1892. After the fire the company’s agent visited 
the locality, and had a conversation relative to the loss. An offer 
was made by the agent which, in view of the subsequent correspond- 
ence, must be regarded as an offer of compromise, rather than an 
acknowledgment of liability on the part of the company, or an esti- 
mate of the amount of the loss. At this interview, a proposition was 
made to have an appraisal, but the company’s agent said that he 
didn’t propose or didn’t care to arbitrate the matter. On August 
16, 1892, the company wrote to plaintiff as follows:— 


On the 6th inst., instead of receiving a call from you, I had one from Mr. 
Van Kleeck, who said he was your attorney in the matter of your claim under 
policy 731,375. That there be no misunderstanding in this matter, I would 
remind you that in my conversation with you I did not state what position 
the company would take in the matter; and did neither admit nor deny lia- 
bility on the part of the company in your favor. Neither did I, in my conver- 
sation with Mr. Van Kleeck, admit or deny such liability. Reserving to the 
company all its rights under the policy, I remain. 


Again, on August 30, the company wrote:— 


Yours of the 17th inst. at hand, inclosing affidavit of David Brock in re 
claim under policy 731,375. Whether the policy was valid or void at the time 
of the fire, 1 do not wish to be understood as expressing any opinion, either 
directly or by implication. In case of a policy void at time of the fire, no 
form of affidavit, however fully it might set forth the facts, would be oper- 
ative to inject validity into the claim; whereas, if it were valid at time of 
fire, an affidavit in manner and form like the one referred to would not be a 
compliance with the requirements of the policy to which I refer you. As this 
affidavit, therefore, could in neither contingency have any force or effect, I 
return the same without either demanding or waiving full compliance on the 
part of the assured with the requirements of the policy. Neither admitting or 
denying liability on the part of the company, nor waiving or extending any 
of the terms, provisions, conditions, or requirements of the policy, I remain. 


On September 1, 1892, plaintiff sent on proofs of loss, and in the 


letter suggested an appraisal of the property. On September 9th, 
VoL. XXIV.—30. 
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plaintiff wrote again, asking for a reply to the letter of the Ist. On 
September 12th, defendant wrote as follows:— 


I would say that the company is willing to have the value of the building 
at the time of the fire appraised, as per the terms of the policy, with the under- 
standing that in so doing it reserves all its rights in the matter, and that 
nothing so far done is to be construed as a waiver of its rights under the 
policy, nor an acknowledgment of any liability on its part in favor of Mr. 
Brock. 

On September 13th, plaintiff replied, naming one Callender as 
appraiser. On September 16th, defendant wrote, objecting to Cal- 
lender, and saying: “If you want an appraisal, you must, in accord- 
ance with the policy. select a competent and disinterested man.” On 
January 12, 1893, plaintiff wrote as follows:— 


Messrs. Shepard & Lyon, on inquiry from them yesterday, say that they 
have done all, in the insurance matter of David Brock’s claim under policy 
731,375 against your company, that they are authorized to do. We have fur- 
nished all information we have in regard to theloss. Mr. Brock has presented 
himself for examination under oath, at your request. It seems to us that the 
only thing necessary to make this matter complete is for you to send us draft 
and take up your policy. As to the matter of appraisal suggested to you in 
ours of September 13th, we desire to say that so far as Brock is concerned, he 
has no desire to insist or oppose an appraisal. We have waited since that 
date for you to act in that matter if you desire so to do. We now say, as we 
understand the matter, Brock is entitled to his money, and if we do not hear 
from you at once, with draft inclosed, we shall conclude that you are in pos- 
session of some facts which you conclude are a complete bar to his right to 
make such claim, As to such matters, if any, others than us must decide. 


In reply, defendant wrote :— 


I would say that an appraisal was demanded by Mr. Brock, agreed to by the 
company with the understanding that it would not, in any event, prejudice 
its rights under the policy, and should not be a waiver of any of the con- 
ditions of the policy, or of a forfeiture thereof (see the conditions of the policy, 
lines 92 and 93, Mich. Stand., cited in a former letter to you), and we have 
for some time been waiting for Mr. Brock to name an appraiser,—some person 
possessing the attributes required of him by the policy. We are still waiting 
for Mr. Brock to name his appraiser, and prefer that he abide by his election 
to submit the matter to appraisal, as provided by the policy. 


On January 18, 1893, plaintiff wrote, nominating one Huntley as 
appraiser, and on January 24th, defendant wrote, nominating one 
Hilton, an insurance adjuster, residing at Grand Rapids. On Janu- 
ary 24th, plaintiff wrote as follows:— 


Pursuant to your letter of January 24, ’93, Mr. Charles A. Hilton came here 
on the 27th of January, and he, together with Mr. Huntley, signed a declar- 
ation to appraise the property insured under the Brock policy. They then 
endeavored to agree upon an umpire. We understand that Mr. Hilton ob- 
jected to any person from this county to act as such umpire. At any rate, 
they were unable to agree on one, and did nothing on that day. Mr. Hilton 
went away, saying he would return January 31st, and complete the matter. 





1895.) Brock vs. Dwelling-House Ins. Co. 467 


Mr. Huntley came that day, and waited the whole of the day for Mr. Hilton, 
and again to-day. Your Mr. Hilton has not appeared, and no word has been 
received from him in regard to the matter at all. We therefore conclude you 
have determined to abandon the matter of appraisal. We shall therefore ex- 
pect a decided answer, whether you now propose to pay the claim made under 
the policy. 

On February 3d, defendant wrote that the general agent was out 
of the city, but that Hilton had been communicated with. On Feb- 
ruary 5th, Hilton wrote Huntley, submitting the names of three per- 
sons, one a resident of Grand Rapids, another at Lansing, and one 
Patzer, of Saginaw. Huntley replied, submitting the names of 
twelve residents of Bay City, and saying :— 

I do not think it necessary to go outside of Bay City in order to find an im- 
partial and honest contractor and builder to act as umpire in case we don’t 
agree, and take the liberty of sending you this list to choose from. Any one 
of them will be acceptable to me. The most of them are strangers to me, 
being known only by sight and reputation. I am willing to throw out those 
that are acquainted with me or acquainted with the facts in any way, and 
send you a list, hoping you will find some one who will be acceptable to us 
both. 

On February 11th, Hilton wrote Huntley as follows:— 

I do not question the honesty, ability, or integrity of any contractor in Bay 
City, but, not being acquainted with any of them, I consider the chances of 
getting one that would be partial in his ruling and decisions that I do not 
care to take the chances, and cannot consent to the selection of an umpire 
from Bay City or West Bay City. We certainly ought to be able to find some 
one outside that would be satisfactory to both of us. When we can agree 
upon such an one, I am ready to proceed. If you cannot accept any one of 
the names that I proposed, you can make a list of from three to six names, 
selected from different localities, and submit to me, and I will see if there is 
not some one of them that I can accept. 


Huntley replied as follows:— 

Not being acquainted with the gentlemen you name in yours of Feby. 5th, 
or their business standing, I don’t care to take the chances; and, knowing by 
reputation the names on the list I sent you on Feby. 7th, I think a judicious 
selection can be made from them. 

‘Nothing further was done, and on February 16, 1893, suit was 
commenced. 

On February 11th, defendant’s general agent wrote, alleging his 
absence from the city when plaintiff's letter of the Ist was received, 
and saying: “I write Mr. Hilton to-night, inquiring as to his version 
of the story. My impression is that you would like to deprive us of 
the privilege of a fair appraisal under the policy by refusing to agree 
to any fair proposition that might emanate from Mr. Hilton, but I 
mean that, if we have any rights under the policy, they shall be 
maintained. You will bear in mind that the demand for appraisal 
came originally from you.” 
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To the declaration herein, defendant pleaded the general issue, 
with notice that upon the trial it would insist in its defense that 
plaintiff had failed to comply with the terms of the policy, and that 
said policy was inoperative and void, and the defendant released 
from all liability thereunder, for the following reasons: “First. That 
the plaintiff was not the sole and unconditioned owner of the prop- 
erty insured, free from all liens whatever, but that one William 
Brock had an interest and ownership in said property as well as said 
plaintiff, at and previous to the time of said fire, whereby said policy 
became void. Second. This defendant will show that the said policy 
became inoperative and void, and that plaintiff is not entitled to main- 
tain action or suit upon said policy, for the reason that there was a dis- 
agreement as to the amount of loss under said policy, and the amount 
of said loss is required, by the terms of said policy, to be ascertained 
by two competent and disinterested appraisers, and because the 
amount of the loss has not been so estimated or appraised, and no 
award has been made by any arbitrators as to the amount of such 
loss, and therefore the plaintiff is not entitled to maintain this action 
for loss under said policy. Third. Because this defendant has sixty 
days after such appraisal and adjustment of loss under said policy 
in which to pay the same, and that such term of sixty days has not 
yet elapsed since any appraisal and adjustment of the amount of said 
loss has been had.” 

As the close of the proofs, defendant’s counsel requested the court 
to instruct the jury that plaintiff had not established title to the 
property; that the policy appeared to have been transferred to plain- 
tiff, whereas the conveyance was made to William and David Brock, 
and thereafter William conveyed to David, a notation of which did 
not follow on the policy, and a knowledge thereof was not brought 
home to the defendant; and that inasmuch as abitration proceed- 
ings had been agreed upon, and were pending, and that arbitrators 
were, on the day that the suit was brought, negotiating with refer- 
ence to the selection of an umpire, the action was prematurely 
brought, and plaintiff could not recover. The court, however, in- 
structed the jury that “an agreement to arbitrate prevents the com- 
mencement of suit while the agreement is in force and the parties 
are actually acting under it. An agreement to arbitrate will take a 
suit already pending out of court, but, if they fail to act on it, still 
the suit may be maintained. In this case, the policy provides that 
the insured shall select one man, and the company select another 
man, and that they two shall pick a competent, disinterested party 
for an umpire. You have heard what the letters say in regard to 
that subject, and you have heard the testimony of the witnesses. 








1895.] Brock vs. Dwelling-House Ins. Co. 469 


Now, in order to have an arbitration of any effect, both parties must 
conduct themselves with absolute fairness. You have heard the 
negotiations between the two arbitrators, and that they did not 
agree. Unless an arbitration has gone farther than merely the ap- 
pointing of the two men and their efforts to agree upon a third 
party, after the lapse of time that elapsed after this fire and before 
the commencement of this suit, I charge you that the clause for an 
arbitration is not a bar to this action.” 

The provisions of this policy are evidently intended to enable the 
parties thereto to agree between themselves as to the amount of the 
loss, and, in the event of a failure to agree, to submit the same to 
arbitration. After proofs of loss have been made, it is clearly the 
duty of the company, within a reasonable time, to make manifest 
their disagreement with the amount claimed by such proofs. The 
policy expressly provides that the loss shall not become due and 
payable until 60 days after the notice, ascertainment, estimate, and 
satisfactory proof of loss have been received by the company, in- 
cluding an award by appraisers, when appraisers have been re- 
quired. Tkis provision makes such appraisal, “when required,” a 
condition precedent to the right tosue. The defendant has a reason- 
able time within the 60 days after proof of loss within which to move 
with respect to the ascertainment or estimate of the loss. Had the 
time elapsed and no move been made in that direction, the plaintiff 
would undoubtedly have had the right to bring suit. Inthe present 
case, however, plaintiff, with his proofs of loss, and without waiting 
for any action by the company, prompted, undoubtedly, by what had 
occurred between the parties before proofs of loss had been fur- 
nished, asked for the appointment of appraisers, and they were ap- 
pointed. The defendant cannot now be heard to say that, inasmuch 
as no effort had been made by the parties looking to an adjustment, 
the appointment of appraisers was premature. An appraisal must 
be regarded as having been required within the language of the 
policy. Another question, however, presents itself. 

The terms of the policy do not contemplate, in case of a disagree- 
ment between the parties, that partisans shall then be appointed as 
appraisers. It is contemplated that the two appraisers appointed 
may agree, but the parties themselves are as likely to agree as two 
persons selected because of individual bias. As is said in Bradshaw 
vs. Insurance Co. (137 N. Y., 137), the term “ disinterested ” does not 
mean simply lack of pecuniary interest, but requires the appraiser 
to be one not biased or prejudiced. The defendant selected as his 
appraiser an insurance adjuster residing at Grand Rapids, a point 
135 miles distant from the place where the fire occurred. The two 
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disagreed as to the selection of an umpire. Defendant's appraiser 
then suggested the names of three persons, one of whom resided in 
Grand Rapids, another at Lansing, and the third at Saginaw. The 
agreement does not contemplate that the umpire shall be selected at 
random, or without some knowiedge on the part of both appraisers 
as to his competency and fitness. Parties living in the locality would 
naturally be best qualified to pass upon the question of values, and 
an appraiser would not be under obligation to make trips to other 
localities than that of the fire to ascertain as to the propriety of ap- 
pointing the person suggested as an umpire. The agreement con- 
templates an inexpensive method of settlement. Strangers to the 
locality are not usually selected as appraisers, and, in-case of the in- 
ability of the appraisers to agree, a third party known to both, and 
in whom both have confidence, is supposed to be selected. An in- 
vestigation as to the parties named by defendant’s appraiser would 
have been productive of expense and delay. The fact that defend- 
ant selected a person who resided 135 miles distant, and who, for 
that reason, was unacquainted with the residents of the locality of 
the loss, and was not competent to judge of their fitness, does not 
affect the reasonableness of the rule, and did not impose the duty 
of travel and investigation upon the appraiser appointed by plain- 
tiff. The facts are not disputed. Defendant insisted upon the ap- 
pointment of a person with whom he was presumably acquainted, 
who was a stranger to the locality, and to plaintiffs appraiser. The 
latter offered the names of twelve residents of the locality from 
which the jury, in case of suit, would be drawn. No valid reason is 
assigned for a refusal to accept one of the twelve, and the only 
reason given is that he did not care to take tie chances of getting 
one that would be partial. The requirement that plaintiff’s ap- 
praiser should go into other portions of the state to make inquiry as 
to the fitness of the persons named was not a reasonable one. The 
suggestion that some one be selected from the locality of the fire 
was not unreasonable. It is well settled that where the conduct of 
the company’s appraiser in refusing to agree on an umpire is inex- 
cusable, and virtually amounts to a refusal to proceed with the ap- 
praisement, the fact that the appraisement was not concluded be- 
fore suit brought will not bar an action on the policy: McCullough 
vs. Insurance Co., 113 Mo., 606; Bishop vs. Insurance Co., 130 N.Y., 
488: Uhrig vs. Insurance Co., 101 N. Y., 362; Bradshaw vs. Insur- 
ance Co., supra. In the McCullough case, the court say: ‘The ap- 
praisers could not agree.as to the value of the property destroyed, 
or the amount of damages sustained, nor could they agree on the 
third man. McGraw then suggested the names of four or five per- 
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sons, some of whom resided in the county, some at Boonville, and 
some at other points not far distant. White would not agree to 
either of them, and suggested the names of some others, living in 
St. Joseph, Kansas City, and St. Louis, at least two hundred miles 
distant from where the fire occurred. McGraw would not agree to 
any of the persons suggested by White. White then left for Louis- 
ville, Kentucky, and did not return again. McGraw’s objection to 
the persons suggested by White was because of the remoteness at 
which they resided from the place of the fire, and their want of 
knowledge of the value of the property in that locality, but White 
would not agree to any other person. His testimony was not taken 
in this case, nor is there any excuse offered for his refusal to ac- 
cept some one of the persons as umpire that were suggested by Mc- 
Graw. His course, under the circumstances, to say the least of it, 
is not to be commended; was unreasonable, unjust, and tantamount 
to a refusal to proceed with the appraisement. Justice and fair 
dealing did not require the plaintiffs to wait longer than they did 
before instituting their suit.” 

The judgment is thereforeaffirmed. The other justices concurred. 


SUPREME COURT OF ILLINOIS. 


HEUER 
Us. 


WESTCHESTER FIRE INS. CO. oF NEw Yor«k.* 


The policy provided that it should not be liable for loss caused by explosion 
of any kind unless fire ensued and then for the loss by fire only. 


Held, That loss from an explosion of gas which had escaped into a room, 
caused by lighting a match, was not within the policy. The explosion 
and not the match was the proximate cause of loss. 


Rusens & Mort, fur Appellant. 
Bates & Harprxe, for Appellee. 
Baker, C. J. 
The terms of the policy of insurance involved in this case are sub- 
stantially hike those contained in the policy of insurance upon which 
suit was brought in Heuer vs. Insurance Co., 144 IIl., 393; and the 
other facts in this suit are identical with the other facts in that case. 


* Decision rendered, June 19, 1894. The facts in this case sufficiently appear in the syllabus. 
—Ep. Ins. L. J. 
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Tho case at bar is therefore governed by the decision in Heuer vs. 
Insurance Co., supra; and it would be wholly useless to restate the 
grounds of the former decision, or again cite the authorities upon 
which the conclusion there reached was based. 

The judgment of the appellate court is affirmed. Affirmed. 


SUPREME COURT OF VERMONT. 


DICKERMAN ET AL. 
v8. 


VERMONT MUTUAL FIRE INS. CO.; 


\ 


SAME ( 
4 


v8 
UNION MUTUAL FIRE INS. CO.* 


The courts in a declaration on a policy must allege an insurable interest in 
the plaintiff at the time of issue of the policy and at the time of loss. 


D. C. Denison & Son and W. E. Jounson, for Plaintiffs. 
Senter & Kemp and Ditiineuam, Huse & Howtanp, for Defendants. 


Rowe J. 

The questions in these cases being the same, they were heard to- 
gether. The statement in the counts demurred to, that the policies 
and applications are referred to and made a part thereof, does not, 
as is conceded, make those instruments a part of the counts. It is 
essential to the sufficiency of the counts that they should allege an 
insurable interest in the plaintiffs at the time the policies were 
issued, and also at the time of loss. In respect to the time of issu- 
ing the policies, it is alleged that the defendants promised the plain- 
tiffs to pay them certain sums of money named if their buildings, 
situate, etc., were destroyed by fire between certain dates. It is 
doubtful whether this is a sufficiently definite and positive allegation 
of insurable interest. The authorities differ about it, and it is not 
necessary to decide the question; for the counts are bad for not 
alleging such interest at the time of loss, concerning which they 
contain no allegation whatever. It is also doubtful, to say the least, 
whether it appears from either count that the money was due and 


* Decision rendered, Dec. 13, 1894. 
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payable when the suits were commenced. It is true that the prom- 
ises as laid are to pay if the buildings were destroyed, but it is not 
alleged that payment was to be made on the happening of that 
event, nor on notice of its happening, nor within a reasonable or 
other time thereafter, and one of the counts alleges no notices. 
But it is unnecessary to consider this point further, as the pleader 
can easily obviate this objection when he repleads. Judgment re- 
versed, demurrers sustained, the counts adjudged insufficient, and 
causes remanded. 
Taft, J., being a member of one of the companies, did not sit. 


SUPREME COURT OF NEBRASKA. 


OMAHA FIRE INS. CO. 
v8. 


DUFEK.* 


In a policy of insurance, a misdescription of the land whereon was situate 
certain personal property insured did not release the insurer from liability 
for loss, and, as a condition precedent to an action on the policy, no 
reformation thereof was necessary. 


Hewett & Oumsteap, for Plaintiff in Error. 
Frick & Doxezat, for Defendant in Error. 
Ryay, C. 

This action was brought in the District Court of Saunders County 
to recover the value of 22 tons of broom corn destroyed by fire. There 
was a verdict and judgment against the defendant in said district 
court for the sum of $900. The petition in error in effect presents 
but two questions,—one is the sufficiency of the evidence to support 
the verdict; the other the admission of evidence to show that when 
the broom corn was insured and destroyed it was in a building situ- 
ate on section 30, township 17 N., range 5 E., sixth principal merid- 
ian, instead of section 30, township 14, range aforesaid. There was 
no such an absence of evidence as would justify interference with 
the verdict, and no useful purpose could be subserved by reviewing 
it at length, merely to demonstrate the correctness of this conclu- 
sion, reached upon full consideration of the evidence. In relation 
to the mistaken description of the township above indicated, the 
testimony of Mr. Folda, the insurance company’s agent, who wrote 
“© Decision rendered, March 5, 1895. Syllabusbythe Court. #3 | 
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the policy sued on, was as follows: “Some few days previous to the 
issuing of the insurance policy Mr. Dufek came in, and made an ap- 
plication for insurance on his buildings,—the house and other build- 
ings situated on the premises. He gave me the application, the de- 
scription being, I think, section 30, township 17, range 5, in Saunders 
County. He also stated to me that he was wishing to place some 
insurance on broom corn. I stated to him that I- could not insure 
his broom corn that same day, as it was a prohibited risk by the 
company; but I would write to. the company, and find out if they 
wished to place the risk. They did, and I placed the insurance on it. 
I wrote to the company, stating the facts, and when it came back I 
went ahead and issued the policy, and that error being as township 
14 is an error on my part, for the reason I issued this policy without 
the presence of Mr. Dufek himself.” There was proof unquestioned 
that Mr. Dufek had no other broom corn than that which was de- 
stroyed by fire. The contentions of plaintiff in error with reference 
to the necessity of a reformation of the policy precedent to bringing 
suit, and the alleged fatal effect of the misdescription noted, are 
fully met by the following language, quoted from Insurance Co. vs. 
Gebhart (32 Neb., 144): “The precise question here involved was 
before this court in Insurance Co. vs. Schreck (27 Neb., 527), and it 
was held that the variance [misdescription as to the locus of the in- 
sured property} was not material. The agreement in a policy is to 
insure certain property of a party,—such as the house in which he 
and his family reside, a barn on his farm, or a warehouse for the 
storage of produce, or, as in this case, certain personal property. 
A misdescription of the land on which any of these are situated will 
not defeat a recovery in case of loss by fire, because the court looks 
at the real contract of the parties, which was to insure certain prop- 
erty of the policyholder. -The fact that such property was on a par- 
ticular section, as section 16 instead of section 17, cannot of itself 
affect the risk, and would not render the policy void.” The judg- 
ment of the district court is affirmed. Affirmed. 
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SUPREME COURT OF CALIFORNIA. 


STEWART 
v8, 


HELVETIA SWISS FIRE INS. CO.* 


The company is not bound by a promise to notify it of an offer torenew, made 
by an agent having no actual or apparent authority to renew, and of which 
it was not notified. 


T. C. Van Ness (Bradley & Farnsworth, of counsel), for Appellant. 
Daaeer & Apvams, for Respondent. 
Per Curiam. 

Byrnes, the local agent of defendant at Visalia, had no actual or 
ostensible authority to enter into a binding contract upon the part 
of defendant for the renewal of the policy held by plaintiff; and the 
proposal of plaintiff, made to such agent, for a renewal of said pol- 
icy, was, until communicated to and accepted by defendant, nothing 
more than a mere offer upon the part of plaintiff to renew such pol- 
icy. The fact that the agent promised to communicate the offer to 
defendant, and did not do so until after the loss, while it might make 
the agent liable to plaintiff for the damage sustained by him grow- 
ing out of such neglect, did not have the effect to create a binding 
contract for renewal between the plaintiff and defendant. 

Judgment reversed. 


* Decision rendered, March 30, 1894. 
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LOWER COURT DECISIONS. 


MISREPRESENTATION OF TITLE—WAIVER OF AGENT. 





Court of Civil Appeals, Fourth Supreme Judicial District of Texas. 





WESTCHESTER FIRE INS. CO., Appellant. 
v8. 
WAGNER & CHABOT, Appellees.* 


Where the policy provided that it should not be liable beyond the actual cash 
value of the property destroyed, an instruction to find for the full amount 
expressed in the policy was error. 


The policy provided that it should be void if the interest of the insured was 
not truly stated therein. The property was insured as their own by par- 
ties with whom it was placed for sale, whose interest was contingent on 
the sale. The policy provided that no agent or officer should have power 
to waive its provisions except by indorsement. 


Held, That forfeiture was not waived by an oral statement to the agent of the 
nature of the interest at the time of insuring. 


Fy, J. 

Appellees instituted this suit, and alleged in their petition that 
appellant had insured them in the sum of $2,000 against loss from 
the destruction of a certain stock of goods that had been destroyed 
by fire; that the goods belonged to Kloak Bros. & Co., of Cincin- 
nati, Ohio, and that appellees had been holding them on consign- 
ment, and selling them, in consideration of a certain per cent of the 
profits. It was also alleged that the goods had been insured as the 
property of appellees, but that the agent of appellant had been informed 
when the contract of insurance was executed that the property did 
not belong to appellees, but was the property of Kloak Bros. & Co.; 
and that appellees were selling the same on commission. The policy 
was attached as an exhibit to the petition. The petition was ex- 
cepted to as showing on its face that the policy was void by reason 
of the true interest of appellees in the goods not being stated there- 
in, the terms of the policy showing that it was expressly provided 
that the agent should not have authority to waive the provision in 
regard to the interest of the assured in the property. The authority 
of the agent to waive the provision was specially denied in the 
answer. The exceptions were overruled, and the case was tried by 
a jury; and a verdict rendered in favor of appellees for $2,000. 


* Filed April 24, 1895. 
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The policy provides that the insurance company “shall not be 
liable beyond the actual cash value of the property” at the time the 
loss occurred. We think it was error to give the special charge re- 
quested by appellees, wherein the jury were instructed to find for 
the appellees for the amount expressed in the policy. This was, in 
effect, an instruction to disregard any proof that may have been 
made as to the actual value of the goods that were destroyed by 
fire: Insurance Co. vs. Starr, 71 Tex., 733. 

In the policy of insurance is found the following clause: “This 
entire policy shall be void if * * * the interest of the insured 
in the property be not truly stated herein.” Assaid by the Supreme 
Court of Pennsylvania, in passing upon a clause in the same 
language, “This clause is not without force. Its meaning is appar- 
ent. Its object is to enable the insurance company to know who it 
is insuring:” Diffenbaugh vs. Insurance Co., 24 At., 745. Where 
there is a clause in the policy requiring a true statement of the as- 
sured’s interest in the property, it works a forfeiture of the policy in 
the absence of a waiver upon the part of the insurer. 

It is admitted by appellees that the property, although insured as 
belonging to them, was not in reality theirs, but the property of 
Kloak Bros. & Co., of Cincinnati. The property had been placed 
by the owners with appellees for sale, and their interest in the prop- 
erty was contingent upon a sale; and while admitting the force of 
the proposition that they can only recover upon proof of a waiver of 
the clause in the contract, yet they insist that the agent of appellant 
was informed of the exact status of their connection with the prop- 
erty before and at the time of the execution of the contract, and 
that his principal is estopped from setting up a forfeiture of the 
policy. 

It is provided in the policy that it “is made and accepted subject 
to the foregoing stipulations and conditions, together with such 
other provisions, agreements, or conditions as may be indorsed here- 
on or added hereto; and no officer, agent, or other representative 
of this company shall have power to waive any provision or condition 
of this policy, except such as, by the terms of this policy, may be 
the subject of agreement indorsed hereon or added hereto; and as 
to such provisions and conditions, no officer, agent or representative 
shall have such power, or be deemed or held to have waived such 
provisions, unless such waiver, if any, shall be written upon or at- 
tached hereto; nor shall any privilege or permission affecting the 
insurance under this policy exist or be claimed by the insured 
unless so written.” The object of this clause is to define and 
limit the powers and authority of the agent, and to prescribe 
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the subjects about which he shall and shall not have authority 
to waive the provisions of the policy, and to set forth the manner 
in which he shall indicate his waiver in connection with those 
subjects over which he is given this power. It is clear that no 
authority is given in the policy to the agent to waive the require- 
ment that the insured shall state their true interest in the 
property, but on the other hand it is expressly provided that he 
shall not have authority “to waive any provision or condition of the 
policy, except such as by the terms of the policy may be the subject 
of agreement.” The clause in regard to the statement of the inter- 
est of the insured in the property is not of this class. According, 
then, to the contract entered into between the parties, the policy was 
rendered void by the failure of the insured to make known their true 
interest in the property, aud they were duly notified that the stipu- 
lation in question could not be waived by the agent of the insurer. 
We can see no difference in the binding force and effect to be given 
a contract in any ordinary case and one of insurance, and where the 
policy expressly provides that no agent has authority to waive cer- 
tain conditions or stipulations therein, the holder of the policy is 
bound by such limitations of the agent’s authority. The proposition 
is supported by the weight and logic of the adjudicated cases: 
Quinlan vs. Ins. Co., 31 N. E., 31, 133 N. Y., 356; O’Brien vs. Ins. 
Co. (N. Y.) 31 N. E., 265; Moore vs. Ins. Co., 36 N. E., 191; Kirk- 
man vs. Ins. Co. (Iowa) 57 N. W., 952; Cleaver vs. Ins. Co. (Mich.) 
32 N. W., 660; Hankins vs. Ins. Co. (Wis.) 35 N. W., 34; Herbst vs. 
Lowe (Wis.) 26 N. W., 751; Merserean vs. Ins. Co., 66 N. Y., 274; 
Marvin vs. Ins. Co., 85 N. Y., 278; O’Reilly vs. Ins. Co., 101 N. Y., 
575; Kyte vs. Ins. Cu., 144 Mass., 43; McIntyre vs. Ins. Co. (Mich.) 
17 N. W., 781; Enos vs. Ins. Co. (Cal.) 8 Pac., 379. 

In the Hankins case above cited, the Supreme Court of Wisconsin 
says: “ We must hold that when the assured has accepted a policy 
containing a clause prohibiting the waiver of any of its provisions 
by the local agent he is bound by such inhibition, and that any sub- 
sequently attempted waiver merely by virtue of such agency is a 
nullity.” ‘ 

The court of last resort in New York has, in the Quinlan case 
above cited, in a clear and logical opinion, expressed the views en- 
tertained by this court on the question. 

It says: “ The powers possessed by agents of insurance companies 
like those of agents of any other corporations, or of an individual 
principal, are to be interpreted in accordance with the general law 
of agency. No other or different rule is to be applied to a contract 
of insurance than is applied to other contracts. The agent of an 
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insurance company possesses such powers, and such powers only as 
have been conferred verbally, or by the instrument of authorization, 
or such as third persons have a right to assume that he possesses. 
Where the act or representation of the agent of an insurance com- 
pany is binding upon the latter, the test of the liability of the prin- 
cipal is the same as in other cases of agency. No principle is better 
settled in the law, nor is there any founded upon more obvious justice, 
than that if a person dealing with an agent knows that he is acting un- 
der a circumscribed and limited authority, and that his act is outside 
of and transcends the authority conferred, the principal is not bound, 
and it is immaterial whether the agent is a general or special one, 
because a principal may limit the authority of the one as that of the 
other.” This statement of the law is sustained by a number of the 
courts of the different states. and our attention has not been called 
to a single authority that holds that an agent has the power to waive 
a condition in a policy of insurance, which the policy expressly pro- 
vides shall not be waived by him. Where the restriction upon the 
power and authority of the agent are plainly stated, and the proof 
does not indicate an enlargement of his powers, there can be no 
reason why the authority given in the policy should not be the 
measure of his full authority to bind bis principal: Fitzmaurice vs. 
Insurance Co., 84 Tex., 61. Appellees entered into the contract 
voluntarily, and they knew or were required to know its terms and 
conditions, and they are bound by them: Fire Ins. Co. vs. Kempner 
(Tex. Sup.) 27 S. W., 122. 

There is nothing whatever that tends to show that appellant had 
the least intimation previous to the time when it was made known 
to the adjuster after the fire, that the ownership of the property was 
other than that expressed in the policy. 

Notice to the agent, with circumscribed special authority, was not 
notice on matters about which it was provided that he should not 
have the power of waiver, and, in regard to such matters, to raise 
an estoppel against the principal, it would be necessary to prove 
that he had been actually notified of the act of waiver on the part 
of the agent, and had in some manner indorsed or ratified it. 

None of the Texas cases cited by appellees passed directly upon 
the point discussed in this opinion, but seems to have dealt with the 
manner of executing powers that had been granted to the agent. 
On the question of the manner of execution of delegated authority, 
it would seem that the Texas cases are in conflict with the weight of 
authority in this country, but upon this question it is unnecessary for 
this court to express an opinion at this time. 
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There are some other Texas cases, however, among the number 
Ins. Co. vs. Ende (65 Tex., 118), and Ins. Co. vs. Camp (71 Tex., 
503), in which it was held that the clause in regard to ownership 
could be waived by an agent, but in none of these cases was it 
shown that there was a clause denying the authority of the agent to 
waive clause, and that question does not enter into the decisions. 

The judgment will be reversed, and the cause remanded. 


MISCELLANY. 


Cases to which an insurance company is party, which are not actions on 
policies, but which relate to matters outside of insurance; as, jurisdiction, 
injunction, mandamus, the relations of statute laws to corporations, etc., 
where the principles and practice of insurance, as such, are not specifically 
involved ; and other cases of incidental interest to underwriters, or where 
for special reasons a full report has been deemed unnecessary. These 
sketches are given merely as chapters of current information, and are not 
intended as digests, nor for citation. 


PLeapING—ALLEGATION OF Torat Loss. 


In the case of Washburn & Moen Manufacturing Co. vs. Reliance 
Marine Ins. Co. decided in the U. S. Circuit Court of Massachusetts, 
March Ist, 1895, the declaration in two courts alleged total loss of 
cargo on a schooner which struck a rock and sank and was aband- 
oned to the underwriters; also that the loss amounted to more than 
half of the value as declared on in the policy; also that plaintiff was 
entitled to recover for a total loss. Held, That the declaration was 
not demurrable as being double, repugnant and ambiguous because 
it did not clearly state whether the loss was less than the whole 
value and whether constructive or actual total loss was claimed. 
The allegations as to abandonment and amount of loss were merely 
immaterial. 
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SUPREME COURT OF NEBRASKA. 


INSURANCE CO. OF NORTH AMERICA 
vs. 
BACHLER.* 


An insurance contract provided that the policy should be void if the in- 
sured should fail to make known every fact material to the risk, includ- 
ing the amount of incumbrance, if any, on the insured property, 
whether interrogated with reference thereto or not. In a suit on such 
policy, the insurer interposed the defense that the policy sued on 
never took effect, because at the date of its issuance there was an out- 
standing mortgage against the real estate, of which the insurer had 
no knowledge. The application for the insurance was oral. )o in- 
quiries were made by the agent of the insurer as to the condition of the 
title to the property. The insured said nothing about the existence of 
the mortgage, but he kept silent, because he did not know that it was 
his duty to disclose its existence. He did not keep silent from any sinis- 
ter motive, or with the intention on his part to deceive or mislead the 
insurer. Held: (1) That the existence of the mortgage on the insured 
property was a fact material to the risk. (2) That the insured’s accept- 
ance of the policy, under the circumstance, was not a representation that 
the insured property was free from incumbrance. (3) That the silence of 
the insured, under the circumstances, was not a misrepresentation as to 
the condition of his title. 


Where the insured was not questioned as to incumbrances on his property, 
and did not intentionally conceal the facts, the existence of a mortgage 
thereon does not invalidate the policy. 


Assignments of error that a verdict rendered is not supported by sufficient 
evidence, and the judgment pronounced thereon is contrary to the law of 
the case, cannot be sustained because certain evidence admitted without 
objection on the trial was irrelevant under the pleadings. 


Insurance upon a building is insurance upon a building as such, and not upon 
the materials of which it is composed. 


To sustain the finding of a jury that a building destroyed by fire was a “total 
loss,” within the meaning of the statute, it is not necessary that the evi- 
dence should show that the material of which such building was com- 
posed was by the fire transformed into cinders, smoke, and ashes. 

If parties to a contract agree that, if a dispute arise between them, such dis- 
pute shall be submitted to arbitration, refusal to arbitrate or no arbitra- 
tion is not a defense to an action brought on such contract by one of the 
parties thereto. 


In order to review the question of retaxation of costs, a motion to retax the 
costs must be made to the trial court, and a ruling had thereon by 
that court. 


Section 45, c. 43., Comp. St. 1893, construed, and held: (1) That the courts of 
the state, by virtue of said section, have the power, upon rendering judg- 
ment against an insurance company on a policy of insurance on real prop- 
erty, to allow the plaintiff in the action a reasonable sum as an attorney’s 
fee to be taxed as part of the costs in the case. (2) That the subject- 
matter of said section is not embraced within the prohibitions of section 
15, art. 3, of the constitution; (3) and is not, therefore, prohibited as 
special legislation. (4) That as said section is general and uniform 
throughout the state, and operates alike upon all persons and localities of 
a class, it is not obnoxious to the constitution, as being class legislation. 


* Decision rendefed, April 4, 1595. Syllabus by the Court, 
VoL. XXIV.—31. 
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Where real property is wholly destroyed by fire, any provision of a policy of 
insurance covering such property, which in any manner attemps to limit 
the amount of the loss to less than the sum written in the policy, is in 
conflict with the statutory rule, invalid, and will not be enforced. 


J. Fawcert and E. F. Warren, for Plaintiff in Error. 

Joun C. Watson, for Defendant in Evror. 

Ragan, C. 

To reverse a judgment pronounced against it by the District Court 
of Otoe County in favor of Henry Bachler, in a suit based on an 
ordinary fire-insurance policy, the Insurance Company of North 
America, hereinafter called the “Insurance Company,” has prosecuted 
to this court proceedings in error. 

1. The first assignment of error is that the district court erred in 
giving instructions numbered 1 to 10, both inclusive, upon its own 
motion; and the second assignment is that the court erred in refusing 
to give the instructions 1 to 11, both inclusive, requested by the 
plaintiff in error. The court did not err in giving all these instruc- 
tions, nor err in refusing to give all the instructions asked for, 
and for that reason these assignments must be overruled. 

2. No specific ruling of the district court in the admission or re- 
jection of evidence is assigned as error in the petition in error filed 
here. Our examination of the record, then, is confined to the deter- 
mination of whether the verdict pronounced by the jury is supported 
by sufficient evidence, and whether the judgment pronounced by the 
court is contrary to the law of tie case. 

3. The policy sued on was issued on the 1st day of October, 1889, 
and insured the property of Bachler from loss or damage by fire for 
one year. October 1, 1890, a renewal certificate was issued by the 
insurance company, continuing the policy in force for another year; 
and on October 1, 1891, another renewal certificate was issued, con- 
tinuing the policy in force until October 1, 1892. On the 22d day 
February, 1892, the insured property was destroyed by fire. At the 
time the policy was originally issued, and at the time the policy was 
renewed, on the lst of October, 1891, there existed an unrecorded 
mortgage against the insured property. This mortgage was re- 
corded in June, 1891, and was in existence and a lien upon the 
insured property at the time the policy was renewed, October 1, 1891. 
The policy, among other provisions, containing the following :— 

The acquiring by a third party of an insurable interest in the property, or 
any part thereof, by virtue of a mortgage or a deed of trust executed by the 
assured subsequent to the date hereof, * * * shall cause an immediate 
termination of this policy,” etc. 

The argument is here that, because of the existence of this mort- 
gage on the insured property, October 1, 1889, the policy sued upon 
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never took effect and never was in force; and as the mortgage still 
existed upon the property on the Ist of October, 1890, that the re- 
newal certificate issued on that date, continuing the policy in force 
for one year, was without effect for that purpose. This is a violent 
construction of the contract. Its language is, in effect, that if the 
insured shall, subsequent to the date of the issuance of the insur- 
ance policy, mortgage the insured property, etc., the execution of 
such mortgage shall terminate the policy. The insured did not in- 
cumber this property by mortgages subsequent to the date of the 
renewal of the policy made the subject of this suit, namely, October 
1, 1890, nor did he incumber this property subsequent to the time 
that the original contract of insurance was issued, to wit, October 1, 
1889. The fact that there existed a mortgage upon the property 
insured at the date of the issuance of the insurance contract did not 
itself prevent the policy from taking effect. The evidence shows 
without conflict that neither the original issuance of this policy, nor 
either of its renewals, was based on any written application made 
by the insured to the insurance company for the insurance; that the 
agent of the company at neither of said times made inquiries of the 
insured as to whether the property proposed to be insured was in- 
cumbered by a mortgage; that the agent of the insurance company 
at neither of said times knew of the existence of the mortgage upon 
the insured property; and that the insured at neither of said times in- 
formed the agent of the insurance company that the property was in- 
cumbered by a mortgage. But the evidence also warrants the conclu- 
sion that the insured was not actuated by any sinister motive in not 
disclosing to the agent of the insurance company the existence of this 
mortgage; that, as he was not interrogated upon the subject, he re- 
mained silent, because he was ignorant of the fact that he was under 
any obligation to disclose the existence of the mortgage. The policy 
contained a provision that if the insured should “ fail to make known 
every fact material to the risk, including the amount of incumbrance, 
if any, on said property, whether interrogated with reference thereto 
or not, this policy shall be void.” It is now argued that the judg- 
ment under consideration here is contrary to the law of the case, 
because of the failure of the insured to inform the insurance com- 
pany of the existence of this mortgage upon the insured property 
at the time the policy was originally issued, October 1, 1889, or, at 
least, at the date when the renewal certificate was issued, October 
1, 1891. In support of this contention, counsel cite us to Waller vs. 
Assurance Co., 10 Fed., 232. The provision in the policy made the 
subject of that action was practically the same as the provision in 
the policy here; and it appeared from the evidence that the only 
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interest the assured had in the property was that of a mortgagee. 
It also appeared that at the time the insured applied for the insur- 
ance no inquiries were made by the insurance company’s agent as 
to the title the insured had in the property, and the insured made 
no representations as to the character of his estate in the property 
which he desired insured; and the court held, McCrary, J., deliver- 
ing the opinion, that it was the duty of the insured, when he applied 
for the insurance, to disclose the nature of his interest in the insured 
property, whether or not any inquiry was made of him on the sub- 
ject. The case cited, then, appears to sustain the contention of 
counsel. Another case cited by counsel is Becker vs. Insurance Co., 
44 Ind., 95. We have been unable to find this case. Certainly 
there is no such case in 44 Ind. Another case cited in support of 
this contention is Hinman vs. Insurance Co., 36 Wis., 159. In that 
case the insured made and signed an application in writing to the 
insurance company for the insurance, in which application were the 
following questions and answers:— 

Question. Is the property mortgaged? Answer. No. Q. Are you the sole 
‘and undisputed owner of the property to be insured? A. Yes. Q. Do you 
own the ground on which the building stands? A. By contract. 

The policy contained a provision that if the assured in his appli- 
cation had made any erroneous representation, or had omitted to 
make known any fact material to the risk, or if the insured was not . 
the sole and unconditional owner of the property insured, or of the 
land on which the building stood, that the policy should be void. 
The undisputed evidence at the trial showed that, at the time the 
policy was issued, the insured had no title whatever to the real 
estate, but was in possession thereof under a contract of purchase. 
The court held that the answers of the insured, taken together, were 
equivalent to a statement that, although he held the land and build- 
ing under a contract of purchase, yet no person other than himself 
had any substantial interest in them; that he had fully paid for the 
land, and was the equitable owner, with the right to enforce a con- 
veyance to himself of the legal title; that such representation was 
material and false, and rendered the policy void. It will thus be 
seen that the decision in the case last cited is not applicable to the 
facts of the case under consideration. Counsel also cite us to 
Insurance Co. vs. Cottman, 41 Pa. St., 151, and Brown vs. Insurance 
Co.,id. 187. We have not examined these authorities, but assumed, 
for the purposes of this case, that they support the contention of 
counsel. The rule laid down in the case in 10 Fed., supra, is far 
away from the weight of authority on the question under considera- 
tion. The true rule, we think, and the one supported by the decided 
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weight of authority, was announced by the Supreme Court of Wis- 
consin in Vankirk vs. Insurance Co., in the following language: 
“Where the insured was not questioned as to incumbrances on his 
property, and did not intentionally conceal the facts, the existence 
of a mortgage thereon does not invalidate the policy.” To the same 
effect, see Alkan vs. Insurance Co. (Wis.). This is also the rule in 
Michigan. See Castner vs. Insurance Co. (Mich.); O’Brien vs. In- 
surance Co. (Mich.), where it was held: “Where insurance is 
applied for orally, and the applicant is unaware of any provision in 
the policy regarding incumbrances, and is not guilty of any mis- 
leading conduct, his bare silence cannot be deemed a misrepre- 
sentation; and if the agent in such a case did not read the policy to 
the applicant, or call his attention to the clause relating to incum- 
brances, the existence of a mortgage would be no impediment to a 
recovery from the insurance company.” See, also Guest vs. Insur- 
ance Co. (Mich.), where it washeld: ‘A mere failure of the assured 
to mention incumbrances on the insured property, if not inquired 
about, where the application for insurance is oral, and no deceit is 
practiced, will not vitiate the policy.” It is also the rule in Massa- 
chusetts. See Washington Mills Emery Manuf’g Co. vs. Weymouth 
& B. Mut. Fire Ins. Co., 135 Mass., 503. It is also the rule in New 
Jersey. See Insurance Co. vs. Barracliff, 45 N. J. Law, 543. In 
Wood, Ins., 388, the rule is thus stated: ‘‘ When no inquiries are 
made, the intention of the assured becomes material, and, to avoid 
the policy, it must be found, not only that the matter was material, 
but also that it was intentionally and fraudulently concealed.” We 
conclude, therefore, that Bachler’s failure to inform the agent of the 
insurance company of the existence of the mortgage upon the in- 
sured property, either at the date that the policy was issued or 
renewed, did not vitiate the policy, or prevent its going into effect. 
It is not doubted that the existence of the mortgage on the property 
was a fact material to the risk. But the application for this insur- 
ance was oral. No inquiries were made by the agent of the insur- 
ance company as to the condition of the title to the property; and 
Bachler said nothing about the existence of the mortgage, for the 
reason that he did not know that it was his duty to disclose the 
existence of the mortgage. It is not pretended that Bachler kept 
silent from any sinister motive, or with any intention on his part to 
deceive or mislead the insurance company. In other words, Bachler’s 
acceptance of the policy was not, under the circumstances, a repre- 
sentation that the insured property was free from the mortgage; nor 
was his silence, under the circumstances, a misrepresentation as to 
the condition of his trial. 
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4. Another argument under this head is this: The insurance 
company in its answer set up as a defense to the suit the existence 
of this mortgage on the insured property at the date that the policy 
was originally issued and at the dates of its renewal. The reply to 
this defense was a general denial. The undisputed evidence is, as 
already seen, that the mortgage was on the property when the policy 
was originally issued, and at each of the times when it was renewed; 
and the contention is that, therefore, the judgment pronounced is 
contrary to the law and evidence of the case. But this is, in effect, 
saying that the district court erred in permitting the insured to 
prove the circumstances under which the policy was issued and 
renewed; that the application for the insurance was oral; that the 
insurance company had no knowledge of the existence of the mort- 
gage, made no inquiries respecting it, and the insured on his part 
did not know that it was his duty to communicate the existence of 
the mortgage to the insurance agent, and made no disclosure of the 
existence of the mortgage for that reason. This precise question 
arose and was decided in Insurance Co. vs. Dierks (Neb.), and it was 
there held that, if such evidence was irrelevant under the plead- 
ings, counsel for the insurance company should have objected to the 
ruling of the district court on that ground, and then specifically 
assigned the ruling of the district court in admitting such evidence 
in his petition in error. 

5. The next argument is that the verdict that the insured prop- 
erty was wholly destroyed by fire is not supported by sufficient evi- 
dence. This was purely a question of fact for the jury; and, while 
there is some conflict in the evidence, we cannot say that the verdict 
lacks sufficient evidence to support it. The insured building was a 
frame structure, the rear wall of which was veneered with brick. 
The evidence does not show that the material of which the building 
was composed was transformed by the fire into cinders, smoke, and 
ashes; nor is it necessary that the evidence should so show, in order 
to support the jury’s tinding that the loss was total. We conclude 
from the evidence in the record, included in which evidence is a 
photograph of the premises immediately after the fire, that the 
insured premises were reduced to a wreck by the fire; that what 
remained of the building was practically valueless. There were 
some boards and some bricks, and some pieces of material, and 
parts of the floors and walls, that were not consumed, but after the 
fire the building insured did not exist as a building. An insurance 
upon a building is an insurance upon a building as such, and not 
upon the materials of which it is composed: Williams vs. Insurance 
Co., 54 Cal., 442; Insurance Co. vs. Eddy, 36 Neb., 461. 
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6. The policy in suit contained this provision :— 


If differences shall arise between the parties hereto as to the amount of any 
loss or damage, * * * the matter shall, at the written request of either 
party, be submitted to three impartial arbitrators, each party to choose one, 
and the two so chosen to choose the third, whose award in writing, signed by 
a majority of the arbitrators shall be binding on the parties as to the amount 
of such loss or damage, but shall not decide the legal liability of the company 
under this policy; and in such case of disagreement the determination of the 
amount of the loss or damage sustained, by arbitrators as aforesaid, shall be 
a condition precedent to the right of the assured or either party to institute 
proceedings at law for the recovery of the claim hereunder. 

One of the defenses interposed by the insurance company to this 
action was that a disagreement arose between it and Bachler as to 
the amount of the loss or damage he had sustained by reason of the 
fire; that the insurance company, in pursuance of the provision of 
the policy just quoted, requested, in writing, of Bachler, that the 
amount of such loss or damage might be arbitrated, and that Bachler 
had refused to submit the amount of loss or damage he had sus- 
tained by the fire to arbitration. Assuming that the evidence in 
the record sustains without conflict the contention of the insurance 
company that it demanded that the amount of the loss or damage 
sustained by Bachler on account of the fire should be submitted to 
arbitration, and that he had refused to arbitrate it, the defense must 
fail. This precise question was decided adversely to the contention 
of the plaintiff in error in Insurance Co. vs. Etherton, 25 Neb., 505, 
and again decided in Insurance Co. vs. Eddy, 36 Neb., 461. The 
question was again considered in Insurance Co. vs. Bean (Neb.). 
The court, speaking through Harrison, J., said: “A provision in a 
policy that no suit or action against the insurer shall be sustained 
in any court of law or chancery, until after an award shall have 
been obtained by abitration fixing the amount due after loss, is 
void, the effect of such provision being to oust the courts of their 
legitimate jurisdiction.” This question was again considered in 
Association vs. Burr (Neb.), and the foregoing cases were again ex- 
amined, and the court held that, ‘‘ whatever be the rule elsewhere, 
it is the firmly-established doctrine here that, if parties to a contract 
agree that if a dispute arise between them that such dispute shull 
be submitted to arbitration, refusal to arbitrate or no arbitration, is 
not a defense to an action brought on such contract by one of the | 
parties thereto, as the effect of such agreement is to oust the courts of 
their legitimate jurisdiction, and is contrary to public policy and 
therefore void.” 

7. The district court made an order allowing counsel for Bachler 
a certain sum of money as an attorney’s fee, and ordered the amount 
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allowed taxed as part of the costs of the case to the insurance 
company. This order of the court is assailed on two grounds: (1) 
That there was no evidence before the court to show that the amount 
allowed as an attorney’s fee was a reasonable fee for services rendered 
in the case. The order of the court by which an attorney’s fee was 
taxed as part of the costs in the action was not made one of the 
grounds of the motion filed by the insurance company for a new 
trial, nor is this action of the court subsequently assigned as error 
in the petition in error filed in this court, and the insurance company 
filed no motion in the district court to retax the costs. The ruling 
of a district court in the taxation of costs has been frequently before 
this court. One of the latter expressions on the subject is found in 
Real vs. Honey (39 Neb., 516), in which the opinion was prepared by 
the present Chief Justice Norval, and the conclusion reached thus 
stated in the syllabus: ‘In order to review the question of taxation 
of costs, a motion to retax the costs must be made in the trial court, 
and a ruling obtained thereon by that court.” Whether the district 
court erred, then, in allowing counsel for Bachler an attorney’s fee, 
and ordering it to be taxed as a part of the costs, is not before us 
for review. (2) But it is argued that the law under which this at- 
torney’s fee was allowed is unconstitutional, and that, therefore, the 
order of the court was void. It is admitted that this order was made 
in pursuance of section 45, ec. 43, Comp. St. 1893, which provides, in 
substance, that the court, upon rendering judgment against an in- 
surance company, in a suit upon a policy issued insuring real estate 
against loss or damage by fire, tornado, or lightning, where such 
property shall have been wholly destroyed, shall allow the plaintiff 
in the suit a reasonable sum as an attorney’s fee, to be taxed as part 
of the costs. This section of the statute was construed by this court 
in Insurance Co. vs. Gustin (40 Neb., 828), and it was there held that 
the court of the state, by virtue of this provision of the statute, had 
the power, upon rendering judgment against an insurance company , 
on any policy of insurance on real property, to allow the plaintiff in 
the action a reasonable sum as an attorney’s fee, to be taxed as part 
of the costs in the case. The constitutionality of the law, however, 
was not raised in the argument, nor was the point decided in the 
case. Here it is argued that the law is unconstitutional, because it 
is class or special legislation. No authority is cited in support of 
this proposition, nor do we think any can be found. The subjects of 
special legislation prohibited by the constitution are all enumerated 
in section 15, art. 3, of that instrument. This section of the consti- 
tution does not prohibit the legislature from passing such a law as 
the one under consideration. That the legislature may legislate 
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upon any subject not prohibited by the constitution is a proposition 
too well recognized to call for the citation of authorities in its 
support. We know of nothing in the constitution which prohibits 
the legislature from enacting that the successful party in litigation 
may recover a judgment against his adversary for the amount of the 
costs expended or incurred by him in the prosecution of such suit, 
nor do we know of anything that prohibits the legislature from in-. 
cluding in the term “costs” a reasonable attorney’s fee. We con- 
clude, therefore, that the law assailed as unconstitutional is a valid 
law; that it is not within said section 15 of the constitution, which 
prohibits special legislation: State vs. Berka, 20 Neb., 375; McClay 
vs. City of Lincoln, 32 Neb., 412; Lancaster Co. vs. Trimble, 33 Neb., 
121; State vs. Robinson, 35 Neb., 401; Koen vs. State, 35 Neb., 676; 
State vs. Norris, 37 Neb., 299; Hunzinger vs. State, 39 Neb., 653. It 
is said that this act is class legislation, because it applies only to 
insurance companies; but where a law is general and uniform 
throughout the state, and operates alike upon all persons and 
localities of a class, it is not objectionable, as wanting uniformity 
of operation. 

8. The final argument, that the judgment is contrary to the law of 
the case, is this: The insurance policy provided that 

It is further declared to be a condition precedent to the granting of insur- 
ance that the amount claimable hereunder shall not exceed the actual loss 
ascertained as above, any so-called ‘‘ valued policy” law to the contrary 
notwithstanding. 
_ The building was insured in the sum of $1,500, and was totally 
destroyed by fire. The contention is that the actual value of the 
building was less than the sum for which it was insured; and that 
by the provision quoted above from the contract of insurance 
Bachler agreed, in effect, that the insurance company should not be 
liable to him for any greater sum than the actual value of the 
building; that this contract was a valid one; and that the courts are 
bound to enforce it. This precise question was before this court in 
Insurance Co. vs. Bean, and the point was, decided adversely to the 
contention of the plaintiff in error here. Harrison, J., speaking for 
the court, said: “Where real property is wholly destroyed by fire, 
any provision of a policy of insurance covering such property, which 
in any manner attempts to limit the amount of the loss to less than 
the sum written in the policy, is in conflict with the statutory rule, 
invalid, and will not be enforced.” This case is decisive of the 
question under consideration. The judgment of the district court 
is affirmed. Norval, C. J., not sitting. 





Supreme Court of Wisconsin. 


SUPREME COURT OF WISCONSIN. 


McKINNEY 
vs. 
GERMAN MUT. FIRE INS. SOC., or Liperty.* 


The assessment of a premium note and acceptance of the same after knowledge 
by the secretary of a violation of the policy, by the use of a stovepipe 
without a chimney, was a waiver of the violation. 

Statement of facts by Cassopay, J. 

It appears from the record that the defendant is a town mutual 
insurance society, organized under the laws of this state; that 
November 15, 1888, the plaintiff paid the requisite amount, and 
procured a policy of insurance, which, by its terms, insured the 
plaintiff against loss or damage by fire and lightning to the property 
in question, and other property, for the term of five years, in the 
sum of $2,035; that a fire occurred in the afternoon of September 
11, 1893, which destroyed said dwelling house and most of the 
contents, for which the plaintiff claimed damage in the sum of $650; 
that, if entitled to anything, it is admitted that he should. recover 
$635. The defendant answered by way of admissions and denials 
and allegations, to the effect that the dwelling house destroyed by 
fire was not provided with good and sufficient brick or stone 
chimneys, but had in use at the time of such destruction a stove- 
pipe passing through its roof from a cook stove being used for 
cooking, and with a hot fire therein at the time of its destruction, 
and from which said dwelling house took fire when it was so de- 
stroyed. At the close of the trial the court found, in addition to 
the facts stated, as undisputed facts: That at the time said policy 
was issued, adjoining said dwelling house, and used in connection 
with it, was a summer kitchen. That there was no chimney of stone 
or brick in or on this kitchen when said policy was issued, but there 
had been cut in its roof a hole 18 inches square, that was covered 
by sheet iron,.in the center of which was a hole 7 inches in diameter, 
and above this hole was a stovepipe 7 inches in diameter, with a cap 
over it, extending some distance above the roof, and this stovepipe 
was fastened to said piece of sheet iron that covered the hole in the 
roof. That this kitchen had been in this condition for several years. 
That when there was a stove set up in the kitchen a 6-inch stovepipe 
entered this larger pipe in the roof. That the policy contained the 
foliowing provisions, viz:— 


* Decision rendered, March 5, 1895. 
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No dwelling house, of whatever kind, shall be taken as a risk, or insured 
by, the German Mutual Fire Insurance Society of Liberty, Grant county, 
Wisconsin, if said building shall not be provided with good and sufficient 
brick or stone chimneys. The society hereby exclude as risks any and all 
buildings which have or may have in use stovepipes passing through the roof 
of such building, or its additions. Any person or persons who is or may be 
insured in said society, and who violates the provisions of these amendments, 
thereby annuls and cancels his or their policy of insurance issued by said 
society. 


That, by the constitution of the defendant company, it was the 
duty of the secretary of the company, who was also one of its five 
directors, to inspect and assess the property of persons proposed for 
membership. That every policyholder in this company, by virtue 
of taking out a policy in it, became a member of it, and an appli- 
cation to insure in the company was an application for membership. 
That, the plaintiff having applied for insurance in said company upon 
said dwelling house and its contents, the secretary of the company, 
Mr. H. Bald, went and inspected said house, inside and outside, and 
decided, for the company, to accept the risk, and, either upon that 
day or the next, issued the policy upon which this action is brought; 
having received from the plaintiff his $1.50 admission fee, and his 
premium note for 10 per cent of the value for which the property 
covered by the policy was insured. That in the summer of 1890 
Mr. Kemper, who was then the secretary of the defendant, was upon 
the premises where this dwelling house stood, for the purpose of 
inspecting other buildings there situated, with a view to insuring 
them, and at that time observed that this summer kitchen was in 
use; and, according to his testimony in this case, he then told the 
plaintiff that the use of a stove in this kitchen, with no stone or 
brick chimney thereon, rendered his policy void. According to the 
plaintiff's testimony, what Mr. Kemper then said was that, if a fire 
originated from this pipe going through the roof of the summer 
kitchen, he could not recover upon the policy. That after Mr. 
Kemper was on the premises, in the summer of 1890, as above 
stated, and before the fire of September 11, 1893, the company made 
two assessments upon the premium note the plaintiff had given; 
amounting together, upon this dwelling house and its contents, to 
less than $4.22. In addition to the facts so found by the court, the 
jury returned a special verdict to the effect (1) that there was a stove 
in the summer kitchen when Mr. Bald inspected the premises, in 
November, 1888; (2) that the fire that destroyed the plaintiff's dwell- 
ing house did not begin in the roof of the summer kitchen, were the 
stovepipe passed through it, and because of the stovepipe passing 
through it; (3) that the fire that destroyed said house started down 
below, in the summer kitchen. Judgment was thereupon ordered 
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by the court, in favor of the plaintiff and against the defendant, for 
$715.07, damages and costs. From the judgment entered thereon 
accordingly, and from the whole thereof, the defendant brings this 
appeal. 

Busunett, Watkins & Moses, for Appellant. 

Crark & Taytor, for Respondent. 


Cassopay, J. (after stating the facts.) 

The defendant is justified in contending that the use of the stove- 
pipe contrary to,the provisions of the policy, as found, avoid the 
policy: Wilcox vs. Insurance Co., 85 Wis., 193, and cases there cited. 
The more important question is whether the defendant is in a 
position to make such contention available. It is not found, and 
does not appear, that the secretary, Bald, knew that the stovepipe 
was being used at the time he inspected the premises and issued 
the policy. But the court found, in effect, as undisputed, that the 
secretary who succeeded him, Kemper, was upon the premises in 
the summer of 1890; that he then observed that the kitchen was in 
use; that he then told the plaintiff that the use of the stove, with no 
stone or brick chimney, would avoid the policy; that afterwards, and 
before the fire, the defendant made two assessments upon the pre- 
mium note given by the plaintiff upon the said dwelling house and 
its contents, amounting to $4.22, which the plaintiff paid. True, it 
is not found by the court or jury that Kemper, or any official of the 
company, knew that the stove and pipe were so in use at the time 
such assessments were made and paid, but Kemper testified in 
behalf of the defendant to the effect that he .was on the premises 
July 3, 1890; that he then saw there was a stove used in there, and 
the stovepipe running up through the roof, as mentioned; that he 
guessed they were using the stove about that time; that he told the 
plaintiff that such use would annul the policy; that the plaintiff told 
him afterwards, and before the fire, that it was used two or three 
months in the year; that he told the plaintiff that such use of the 
stovepipe would annul the policy; that since then the defendant had 
levied two assessments on the plaintiff, and he had paid the same. 
It further appears that the plaintiff paid an assessment of $4.16 
November 18, 1891, and $3.06 December 16, 1892. Such evidence 
is undisputed. The making and collecting of those assessments by 
the defendant, with knowledge of the forfeiture, was a waiver of the 
same, and certainly estops the defendant from now taking advantage 
of such forfeiture: Dohlantry vs. Insurance’Co., 83 Wis., 181; True 
vs. Association, 78 Wis., 287; Jerdee vs. Insurance Co., 75 Wis., 345; 
Reiner vs. Insurance Co., 74 Wis., 89. The Judgment of the circuit 
court is affirmed. 
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SUPREME COURT OF NEBRASKA. 
HOME FIRE INS. CoO. 
HAMMANG ET AL.* 


The plaintiff in error had an insurance risk of $1,000 on the property of the 
defendants in error. At thesame time another insurance company had a 
risk of $1,000 on the same property. The plaintiff in error knew of the 
risk carried by the other company. The day before the risk of the plain- 
tiff in error expired, its agent requested permission of the defendants in 
error to write them a policy for $1,500 on the insured property, to take 
the place of the policy about to expire. The defendants in error con- 
sented, cautioning the agent at the time to make a memorandum in 
writing on the new policy of the existence of the $1,000 of insurance held 
by the other insurance company. The agent promised to do this, and the 
next day wrote the policy in suit, but forgot to make the memorandum 
thereon of the other insurance. Theagent was a banker, and after writing 
the policy in suit he placed it in a vault in his bank in which the defend- 
ants in error kept their private papers, and they never saw the policy 
until after the loss occurred. In a suit upon the policy, the insurance 
company defended on the ground that the policy in suit was never in 
force, because the existence of the other insurance policy was not indorsed 
on the policy in suit when it was issued. The policy provided, further, 
that it should be void if there was at its date any other insurance on the 
insured property, unless consent of the company thereto should be in- 
dorsed on the policy. Held: (1) That the existence of the additional 
insurance on the property did not of itself render the policy in suit void, 
but only voidable, at the electionof the insurer. (2) That such provision 
was inserted in the policy for the benefit of the insurer, and was a pro- 
vision which it might waive. (3) That the insurance company, having 
written the policy in suit with full knowledge of the existence of the 
other policy, is estopped from insisting that the policy in suit never took 
effect because there was indorsed thereon no memorandum of the exist- 
ence of the other policy. (4) That the agent’s knowledge, at the time he 
wrote the policy in suit, of the additional insurance on the insured prop- 
erty, was the knowledge of the insurance company, and that it was 
bound thereby. 

Another defense of the insurance company was that the insurer had not fur- 
nished proofs of loss as required hy the policy. A written statement of 
facts concerning the loss, sworn to by the insured and furnished to the 
insurer, set out in the opinion, and held to be a sufficient compliance with 
the provision of the policy requiring the insured to furnish proofs of loss. 
(2) The conduct of the insurer, after being advised of the destruction of 
the insured property, set out in the opinion, and held that the insurer by 
such conduct waived the furnishing of any proof of loss whatever. (3) 
That the refusal of the insurer to pay the loss, and its defense made 
thereto, on the ground that the policy in suit was not in force at the date 
of the destruction of the insured property, was a waiver by the insurer of 


the provision of the policy requiring the insured to furnish it proofs 
of loss. 


The provision of an insurance policy requiring proofs of loss to be furnished 
the insurer within a specified time, and in a particular manner, is waived 
by the insurer, if, with a knowledge of the fire, its adjusting agent goes 
upon the ground, examines into the circumstances of the fire, takes pos- 


session of the books and invoices of the insured, and with his help makes 
an estimate of the amount of the loss. 


* Decision rendered, April 4, 1895. Syllabus by the Court. 
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Where the proof of loss submitted to an insurer is unsatisfactory, it should 
return the same to the insured within a reasonable time, stating in what 
respect it is considered defective, and if it fails to do so it will be held to 
have waived any defect in such proof. 


The insurance policy in suit contained a provision to the effect that, in 
case a loss occurred as a condition precedent to the right of the insured 
tomaintain an action therefor, he should furnish to the insurer a certificate 
of a magistrate, notary public, or commissioner of deeds, whose oftice was 
next to the place of the fire, stating that such officer had examined the 
circumstances of the fire, knew the character and financial condition of 
the insured, and believed that he had without fraud sustained loss on the 
insured property to an amount certified by the officer. A defense of the 
insurance company to the action was that no such certificate was furnished. 
Held: (1) That the insurance company by its conduct, set out in the opin- 
ion, after being advised of the loss, and by refusing to pay the loss, and 
defending against the same on the ground that the policy in suit was not 
in force at the date of the loss, had waived the furnishing of such certifi- 
cate, the same being part of proof of loss. (2) That the validity of any 
such provision was doubtful. (3) The constitution guaranties to the citi- 
zen a remedy by due course of law for any injury to himself, his property 
or reputation; and it seems that the right of an insured to maintain an 
action in the courts of the state on an insurance contract cannot be made 
to depend upon his first furnishing to the insurer a certificate of a notary 
public as to his moral character, and the notary’s opinion as to whether 
the loss resulted from the fraud of the insurer nor as to the amount of 
such loss. 


J. Fawcett, for Plaintiff in Error. 

W. C. Watron, W. S. Coox, and D. Z. Mumert, fur Defendants in 
Error. 

Raagay, C. 

Hammang Bros. & Co. brought this suit to the District Court of 
Washington County against the Home Fire Insurance Company, of 
Omaha, Neb., hereinafter called the “Insurance Company,” to 
recover the value of certain merchandise which they alleged they 
owned, which had been insured against loss or damage by fire by 
the insurance company, and which merchandise had been destroyed 
by fire. Hammang Bros. & Co. had a verdict and judgment, and 
the insurance company brings the same here for review. 

There is no contention here but that the policy sued upon was 
issued, that the premium was paid, and that the property was 
destroyed by fire; nor is there any claim made that the actual loss 
sustained by Hammang Bros. & Co. was not greater than the 
amount of the insurance; nor is it claimed that the fire resulted 
from any fraud or neglect on the part of the insured. To reverse 
the judgment of the district court counsel for the insurance com- 
pany have argued four points here, which we notice as follows:— 

1. One of the defenses the insurance company interposed to this 
action in the district court wes that the insured did not furnish to 
the insurance company proofs of loss, as required by the insurance 
contract. The policy provided that, when a fire has occurred dam- 
aging the property hereby insured, the assured shall give immediate 
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notice, and render a particular account of such loss, signed and 
sworn to by them. If there is other insurance, shall give a detailed 
account of same with copies of the written portions of all policies. 
Shall also give the actual cash value of the property; their in- 
terest therein; the interest of all other parties therein, if any, 
giving their names; the amount of the loss or damage; for what 
purpose and by whom the building insured or containing the prop- 
erty insured, and the several parts thereof, were used; when and 
how the fire originated; and an itemized estimate of value of the 
property destroyed. The fire occurred on the 31st day of October, 
1890. On the 25th day of November, 1890, the assured made a 
statement in writing, swore to the same before a justice of the peace, 
and transmitted it to the‘insurance company. This written state- 
ment or proof of loss set out that a fire had occurred on the 31st of 
October, 1890, destroying and injuring the property covered by the 
policy in suit; that the date of such policy was the 14th of June, 
1890; that the policy had been issued to Hammang Bros. & Co.;. 
that the amount of the insurance was $1,500; that the property 
damaged and destroyed consisted of hardware, stoves, tinware, and 
other articles usually kept in a hardware store; that the loss was 
payable to Hammang Bros. & Co.; that the Omaha Fire Insurance 
Company, of Omaha, Neb., had also a policy of $1,000 on the de- 
stroyed property; that the goods saved were well protected; that 
an inventory was being made of the goods saved; that the books of 
the firm of Hammang Bros. & Co. had been saved; that the fire 
which destroyed the insured property was communicated to the 
building in which it was situate from a fire in a livery barn across 
an alley west of the store of Hammang Bros. & Co.; that an inven- 
tory of the stock of Hammang Bros. & Co. had been taken on Jan- 
uary 1, 1890; that the condition of the insured property saved was 
fairly good; and that there had been no change in the risk or its 
external exposure since the policy was issued. 

It will be seen that this proof of loss furnished by Hammang 
Bros. & Co. to the insurance company is not a strict compliance with 
the requirements of the policy, but we think it is a substantial com- 
pliance with that provision of the insurance contract. Technical 
accuracy in making out a proof of loss is not essential. The proof 
of loss is sufficient if it shows upon its face that the insured made 
an honest effort to comply with the requirement of the insurance 
contract: Insurance Co. vs. Lippold, 3 Neb., 391; Insurance Co. vs. 
Etherton, 25 Neb.,505; Insurance Co. vs. Gustin, 40 Neb., 828. The 
insured property was situate in the town of Arlington, and the in- 
surance company was domiciled in the city of Omaha. Immediately: 
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after the receipt by the insurance company of the proof of loss 
hereinbefore mentioned the insurance company sent to Arlington 
its adjuster. This adjuster remained there several days, inquiring 
into the circumstances of the fire and the amount of the loss. He 
took possession of the books and invoices of the insured, and esti- 
mated the value of the property saved from the fire, the amount of 
stock on hand at the time the fire occurred, and the amount of the 
loss or damage which the insured had sustained by reason of the 
fire, and offered to pay the insured $900 in settlement of their loss. 
The insurance company, when it received the paper called a proof 
of loss, hereinbefore referred to, retained possession of the same; 
made no complaints to the insured that the proofs furnished were 
insufficient or defective ; nor did it request the insured to furnish 
any other or different proof of loss at any time or place. The insur- 
ance company, then, by its conduct, waived the insufficiency of the 
proofs of loss furnished it the insured, and in fact waived any proof 
of loss whatever. For the purpose of settling, if such a question 
can ever be settled, that the clause in an insurance contract 
requiring the insured, in case of the destruction of the insured 
property, to furnish the insurer proofs of loss, is inserted in the 
insurance contract for the benefit of the insurer, and the furnishing 
of such proofs of loss may be waived by such conduct of the insurer, 
having knowledge of the loss, as established an intention on his 
part to waive the furnishing of such proofs of loss, we collate some 
of the authorities in point: Insurance Co. vs. Schreck, 27 Neb., 
527; Insurance Co. vs. Meyer, 30 Neb., 135; Insurance Co. vs. 
Gotthelf, 35 Neb., 351,—where it was held that “provisions of an 
insurance policy covering a stock of goods, for notice of loss within 
a specified time and in a particular manner, will be beld to have 
been waived by the insurer where, with the knowledge of the loss 
of part of said stock by fire, it, by its adjusting agent, demands and 
obtains possession of the remainder of the goods and books of the 
insured, and is engaged several days, with the help of the latter, in 
ascertaining the amount of the loss.” Insurance Co. vs. Barwich, 36 
Neb., 223; Insurance Co. vs. Richardson, 40 Neb., 1,—where it was 
held: “In case the preliminary proof of loss submitted to the com- 
pany is unsatisfactory, it should return the same to the insured 
within a reasonable time, stating in what respect it is considered 
defective; and if it fails to do so, but rejects such proof on the 
ground that it was not furnished in proper time, it cannot after- 
wards avail itself of the insufficiency of such preliminary proof.” 
Phenix Ins. Co. vs. Rad Bila Hora Lodge, 41 Neb., 21; Harriman vs. 
Insurance Co. (Wis.); Cannon vs. Insurance Co. (Wis.); Zielke vs. 
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Corporation (Wis.); Bromberg vs. Association (Minn.); Insurance 
Co. vs. Holthouse (Mich.); Green vs. Insurance Co. (Iowa); Assur- 
ance Co. vs. Hocking (Pa. Sup.). In this last case the court held 
that “insurance company which receives proofs of loss when offered, 
refers them to an adjuster, and retains them, without objection or 
complaint, for five months, will be held to waive a compliance with 
the conditions of the policy, even though the proofs were not made 
within the time nor in the form required by the policy.” But, as we 
shall see hereafter, the insurance company refused to pay this loss, 
and defended this action on the ground that the policy in suit was 
not in force at the time the loss occurred. This, then, constituted 
another waiver on the part of the insurance company of the furnish- 
ing to it of proofs of loss by the insured. “The absolute denial by 
the insurer of all liability on the ground that the policy was not in 
force at the time of the loss is a waiver of the preliminary proofs of 
loss required by the policy.” Insurance Co. vs. Bachelder, 32 Neb., 
490; Insurance Co. vs. Richardson, 40 Neb., 1; Insurance Co. vs. 
Dierks (Neb.); Insurance Co. vs. Brewster (Neb). 

2. Another defense interposed in the court below, and argued 
here, is this: The policy, as already seen, provided that, in case a 
loss of the insured property should occur, the insured should fur- 
nish the insurance company proofs of loss; and 

Shall also produce a certificate, under the hand and seal of a magistrate, 
notary public, or commissioner of deeds, nearest to place of fire, * * * stating 
that he has examined the circumstances attending the loss, knows the char- 
acter and condition of the assured, and firmly believes that the assured has 
without fraud sustained loss on the property insured to the amount which he 
shall so certify. 

The insured furnished no such certificate as the one required by 
this provision, and the argument is that, therefore, the insured could 
not recover. Of this defense we have this to say: (1) that it was 
really included in the defense of the failure of the insured to furnish 
. the insurafice company proofs of loss. All that has been said above 
in reference to that defense applies to this defense and argument. 
(2) We very seriously doubt if any such provision in a contract can 
be enforced. Here the argument of the insurance company in effect 
is that: ‘We insured your property, and agreed with you that in 
case it should be lost and damaged we would pay the amount of 
such loss or damage. You have paid us a premium for carrying 
this risk, and the property has been destroyed without fault on your 
part; but you have not furnished us the certificate of an officer 
whose office is next to the place where the fire occurred, certifying 
that he has examined the circumstances attending the loss, knows 


your character and financial condition, and that he believes you 
VoL. XXIV.—32 F 
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have sustained loss without fault on your part, and until you furnish 
such certificate you cannot maintain a suit in the courts of the state 
on this contract.” The right of a citizen to maintain an action in 
the courts of this state is fixed by the constitution and the laws 
thereof, and we do not think that right can be made to depend upon 
the whim of a justice of the peace or a notary public. Suppose that 
this justice of the peace should be the enemy of the insured, or for 
any other reason should refuse to furnish the insured a certificate 
of good moral character, and should refuse to examine into the 
circumstances attending the loss and the financial condition of the 
insured, how is the insured to compel the making of this certifi- 
cate? We are aware that the Supreme Court of the State of Minne- 
sota in Lane vs. Insurance Co. (Minn.) sustained a provision like 
the one under consideration, and held that the furnishing of the 
certificate was a condition precedent to the right of the insured to 
recover, and that his inability to furnish the certificate because of 
the refusal of the magistrate to give it afforded no excuse for the 
insured’s failure. But it is to be remembered that in that state the 
legislature prescribes the terms and conditions of all fire insurance 
policies, and such was the policy considered in the case last cited. 
Furthermore, the constitution of this state provides that “all courts 
shall be open, and every person, for any injury done him in his 
lands, goods, person or reputation, shall have a remedy by due 
course of law, and justice administered without denial or delay:” 
Section 13, Bill of Rights. It may be that the legislature has the 
authority to provide that before an insured can maintain an action 
in the courts to recover for a loss on an insurance policy he must 
procure the certificate of a magistrate next to where the loss occurred ;, 
that he has examined into the conditions of the loss,.and believes 
that it occurred without the fault of the insured; that the insured is 
of good moral character, and that he is acquainted with his financial 
condition. But we shall hesitate a great while before we uphold 
any such provision as this, in the absence of express legislation re- 
quiring it. We are also aware that provisions similar to this have 
been considered and upheld in other courts; and it is said that the 
rule announced in the Minnesota case is sustained by a line of 
authorities reaching back to an early date in the English courts. 
However this may be, and however venerable such a rule may be, 
however much it may be sanctioned by authority and covered with 
the dust and cobwebs of ages, we decline tu be bound by it. 
3. The policy provided it should be void 


If there is now or shall hereafter be, obtained any other insurance, whether 
valid or not, on the said property, or any part thereof. 
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Unless the consent of the company to suchother insurance was 
indorsed on the policy. Another defense of the insurance company 
in the district court was that at the time of the issuance of the policy 
in suit the insured had a policy of $1,000 upon the insured property 
issued by the Omaha Fire Insurance Company, and that the exist- 
ence of such latter policy, or the consent of the insurance company 
thereto, was not indorsed in writing on the policy in suit. Ham- 
mang Bros. & Co. in reply admitted the facts stated as a defense, 
and pleaded in avoidance thereof, or as an estoppel against the in- 
surance company, that the insurance company wrote the policy in 
suit with actual knowledge of the existence of the policy held by 
them in the Omaha Fire Insurance Company. The evidence shows 
that prior to the 14th of June, 1890, one. Badger, a banker in Arling- 
ton, was the agent of the insurance company. That a man named 
Cook, in said town of Arlington, was the agent of the Omaha Fire 
Insurance Company. That for the year immediately preceding 
June 14, 1890, the Omaha Fire Insurance Company had a risk upon 
the property of the insured for $1,000. That about the 13th of 
June, 1890, Mr. Badger went to Hammang Bros. & Co., and said to 
them that their policy in the insurance company would expire by 
the 14th of June, and asked them to permit him to write them a 
policy for $2,000 on their stock of merchandise. The insured re- 
sponded that they were carrying $2,000 of insurance then, $1,000 in 
the Omaha Fire Insurance Company, and $1,000 in Badger’s com- 
pany,—the insurance company. Mr. Badger replied that he knew 
that, but that the insured, considering the amount of stock they 
carried, should carry more than $2,000, and asked them if they 
would not allow him to writea policy in his company to take the 
place of the one it carried, as that would expire by the 14th of June, 
for $1,500, thus making the total amount of insurance of the insured 
on their stock $2,500. The insured demurred to this somewhat, on 
the ground that the rate was too high, but finally they authorized 
Badger to write on the 14th of June, 1890; the policy in suit for 
$1,500 in the insurance company, to take the place of the one the 
insurance company was carrying for $1,000, and which would expire by 
the 14th of June. They also instructed Mr. Badger to make a memo- 
randum in writing on the $1,500 policy which he was about to issue, 
to the effect that they had $1,000 of insurance at that time in the 
Omaha Fire Insurance Company on the same stock of merchandise. 
Mr. Badger promised to do this, and says in his testimony that the 
only reason he did not do it was because he forgot it. On the 14th 
day of June, Badger wrote the policy im suit, and on that date, or 
very shortly after that, wrote a letter to the insurance company, his 
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principal, stating to it that he had written a policy for Hammang 
Bros. & Co. on the 14th of June, 1890, for a year for $1,500, to take 
the place of their policy of $1,000, which expired on that date; and 
in this letter he informed the insurance company, his principal, that 
the Omaha Fire Insurance Company had a policy of $1,000 on the 
same property. The policy in suit, after it was written by Mr. 
Badger, was placed by him in a vault in his bank, where it appears 
that Hammang Bros. & Co. kept their private papers, and they, nor 
either of them, ever saw the policy until after the fire occurred out 
of which this suit arose. Badger collected from Hammang Bros. & 
Co. the premium for the policy in suit, and duly remitted it to the 
insurance company. It appears, also, from the evidence, that Badger, 
before he wrote the policy in suit, and before talking with Hammang 
Bros. & Co. of writing it, knew, through Mr. Cook, the agent of the 
Omaha Fire Insurance Company, that that company had a policy of 
$1,000 on the same property insured by the policy here. The argu- 
ment of counsel for the insurance company here is not that 
Hammang Bros. & Co. concealed from the insurance company the 
existence of the policy in the Omaha Fire Insurance Company, not 
that Badger made any inquiries as to any other insurance outstand- 
ing on the property, and that Hammang Bros. & Co. answered 
falsely such inquiries or kept silent; but the entire defense and the 
argument here are rested upon the proposition that, because no 
memorandum in writing of the existence of the policy in the Omaha 
Fire Insurance Company was indorsed on the policy in suit, the 
latter never was in force. If Hammang Bros. & Co. had themselves 
violated the provision of the policy in reference to additional 
insurance on the property, such violation would not, of itself, have 
rendered the policy in suit absolutely void, but only voidable, at the 
election of‘the insurer. Such a provision is inserted in insurance 
policies for the benefit of the insurer, and is a provision which it 
may waive: Hughes vs. Insurance Co., 40 Neb., 626. But the evi- 
dence quoted above shows that the insured have not violated any 
provision of the policy with reference to other insurance than that 
in suit. The insured did not write the policy in suit. It was not 
their business to write it. They fully and fairly disclosed to the 
agent of the insurance company—what he already knew—the exist- 
ence of the policy in the Omaha Fire Insurance Company, and re- 
quested this agent to make a memorandum in writing on the policy 
in suit of the existence of the other policy. The insurance com- 
pany’s agent intended to do this; and it must be said, in justice to 
Mr. Badger, that his failure to make this memorandum seems to 
have been the result uf forgetfulness. 
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Here, then, was actual knowledge of the additional insurance 
complained of in the possession of the insurance company’s agent 
when he solicited and wrote the insurance policy in suit. This 
knowledge of the agent was the knowledge of the company. Knowl- 
edge on the part of the agent of an insurance company, authorized 
to issue its policies, of facts which render the contract voidable at 
the insurer’s option, is knowledge of the company: Gans vs. Insur- 
ance Co., 43 Wis., 108; Bennett vs. Insurance Co. (Iowa). This 
precise question was before this court in Insurance Co. vs. Covey, 41 
Neb., 724. Ryan, C., writing the opinion of the court, said that 
“where an insurance agent, with authority to receive premiums and 
issue policies, exercises such authority with knowledge of the exist- 
ence of concurrent insurance on the premises, the company is 
estopped, after a loss, to insist that the policy is void, because con- 
sent to such concurrent insurance was not given in writing.” This 
case is decisive of the question under consideration. We are satis- 
fied with the rule as there announced, and adhere to it. That it 
states the rule correctly we have no doubt, and that it is sustained 
by the authorities, see, among others, the following cases: Insur- 
ance Co. vs. Jordan, 29 Neb., 514; Billings vs. Insurance Co., 34 Neb., 
502; Insurance Co. vs. Penrod, 35 Neb., 273; Insurance Co. vs. 
Rounds, 35 Neb., 752; McEwen vs. Insurance Co., 5 Hill., 101; In- 
surance Co. vs. Gallatin (Wis.); Oshkosh Gaslight Co. vs. Germania 
Fire Ins. Co. (Wis.); Reiner vs. Insurance Co. (Wis.); Vankirk vs. 
Insurance Co. (Wis.); Kitchen vs. Insurance Co. (Mich.). In this 
last case the court said: “An insurance company is bound by the 
acts or conduct of an agent who has power to solicit insurance, make 
examination and survey of the premises, take applications and 
forward them to the home or branch office, deliver policies, and col- 
lect premiums; and when a party insured notifies such agent of his 
intention to take additional insurance, and when he has obtained 
such insurance requests him to inform his company of that fact, the 
company cannot, after a loss, hold the policy issued by it void be- 
cause its written consent to the taking of such additional insurance 
was not indorsed on the policy, as provided therein:” Crouse vs. 
Insurance Co. (Mich.); Gristock vs. Insurance Co. (Mich.); Cleaver 
vs. Insurauce Co. (Mich.); Temmink vs. Insurance Co. (Mich.); 
Copeland vs. Insurance Co. (Mich.); Tubbs vs. Insurance Co. (Mich.); 
Brandup vs. Insurance Co. (Minn.); Kansel vs. Association (Minn.); 
Eggleston vs. Insurance Co. (Iowa); Donnelly vs. Insurance Co. 
(Iowa); Miller vs. Insurance Co. (Iowa); Bennett vs. Insurance Co. 
(Iowa); Mattocks vs. Insurance Co. (Iowa); Brown vs. Insurance Co. 
(Iowa); Barnes vs. Insurance Co. (Iowa); Reynolds vs. Insurance Co. 
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(Iowa); Hamilton vs. Insurance Co. (Mo.); Brumfield vs. Insurance 
Co. (Ky.) 

4, But it is argued that the evidence of Mr. Badger, the insurance 
company’s agent, and the evidence of the members composing 
the firm of Hammang Bros. & Co. showing that at the time and 
before the issuance of the policy in suit Badger knew of the exist- 
ence of the policy in the Omaha Fire Insurance Company, and 
agreed to and did write the policy sued on here, and agreed to 
make a memoranduw in writing thereon of the existence of such 
Omaha Fire Insurance Company’s policy, was incompetent, and 
that the court erred in admitting it. It is said that the effect of 
this evidence was to vary and contradict the terms of a written con- 
tract, to wit, the policy, between the parties. We think this evi- 
dence tended to prove that the plea of estoppel set up by the in- 
sured to the defense of other insurance on the property made by 
the insurance company was competent and material; and we do not 
think the effect of the evidence was such as counsel contend. 

5. The final assignment of error is that the court erred in not 
sustaining the application of the insurance company for a new trial 
_ on the ground of accident and surprise. We cannot consider this 
assignment, for the reason that the affidavits used in the district 
court in support of this ground of the motion for a new trial are not 
preserved in the bill of exceptions. The judgment of the district 
court was right. It is accordingly in all things affirmed. Affirmed. 

Norval, C. J., I concur in the result. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


SIxTH CIRCUIT. 


SMITH 
vs. 
PROVIDENT SAV. LIFE ASSUR. SOC., or NEw York.* 


The policy provided that it should not take effect until actual payment of 
premium, The agent’s contract with the company recited that agents 
crediting premiums did so at their own risk, and must look to the policy- 
holder for reimbursement. There was evidence of a practice by the agent 
of giving credit for the first premium. 

Held, That the agent’s contract together with the practice was evidence of a 
greater authority than was implied in the policy, and delivery of the pol- 
icy was waiver of the provision therein regarding payment. 


* Decision rendered, Feb. 5, 1895. 
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{In such case a distinct prohibition in the agent’s contract against giving 
credits will be construed as meaning credit for the company. 


Where the insured on receiving the policy objected that it was not the exact 
form he desired, and was told that the agent had been unable to secure 
the other form, and replied that he did not like it, but left taking the 
policy, and the policy was not sent for by the agent, but was found in the 
safe-deposit box of insured, who died soon after, the question of delivery 
and acceptance was for the jury. 


The agent’s monthly reports showing only that policies were generally paid 
in the latter part of the month of issue, but not when they were deliv- 
ered, is not admissible as evidence as to knowledge by the company of 
waiver of premium by agent. 

Evidence of a general custom by agents to allow short credits is not admissi- 
ble where it is not shown to apply to policies which provided that they 
should not go into effect until the payment of premium. 


Statement of facts by Tarr, J. 

This is a writ of error to review a judgment for the defendant in 
an action on a policy of life insurance. The policy was for $15,000, 
and purported to have been issued by the Provident Savings Life 
Assurance Society of New York in favor of Adelaide M. Smith on 
the life of her husband, Adolphus C. Smith. The sole defense of the 
insurance company was that the policy never took effect as a bind- 
ing contract. The application was made and the policy was dated 
December 15, 1891. The insured died December 30th of the same 
year. The application was taken at Cleveland by R. E. Spink, general 
agent of the company for Northern Ohio, and was forwarded to the 
company’s offices at New York, where it was approved, and a policy 
and premium receipt returned to Spink. Smith, who had been made 
a subagent of the company by Spink in August preceding, called at 
Spink’s office for his policy. Spink delivered it and the premium 
receipt to him, and, after a conversation, Smith went out with the 
policy. Smith did not pay the premium, but kept the policy and 
died a week later. The sole issues in the case are: First, whether 
Spink’s authority was such, in view of the terms of the policy, his 
instructions, and his practice under them, known to the company, 
as to enable him to make a binding delivery of the policy without 
actually receiving the premium; and, second, whether, conceding his 
authority, he actually made such a delivery. 

Among other stipulations of the policy were these :— 

This policy does not go into effect until the first premium has been actually 
paid during the lifetime and good health of the within named insured. All 
premiums are due at the office of the society in the city of New York. For 
the convenience of policyholders they may be paid to an authorized agent of 
the society, but only in exchange for a receipt signed by the president and 
secretary and countersigned by such agent. Failure to pay any premium or 


semi-annual or quarterly installment thereof when due will thereupon termin- 
ate this policy. ? . * x * . * * ‘ 
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No agent is or will be authorized to make, alter, or discharge this contract, 
or to waive any forfeiture thereof, or to extend this insurance, or to grant 
permits, or to receive for premiums anything except cash. 


The contract of agency between Spink and the company provided 
among other things as follows :— 


That he will, and does hereby, become responsible for all moneys collected 
on behalf of the society by and passing through the hands of persons em- 
ployed by him under this agreement, and for all policies and premium re- 
ceipts intrusted by him to such persons, ™ = . - ' 

That he will furnish to and maintain with the society a sufficient and sat- 
isfactory bond in the sum of dollars for the faithful performance of all 
duties pertaining to agency, and for the prompt payment of all moneys 
received by or subordinate agents or brokers. > - * * . 

That the society shall at all times have a first lien upon the commission or 
compensation accruing under this agreement, as security for all debts or lia- 
bilities of said party of the second part to the society accruing at any time 
during the continuance of this agreement. 

It is further mutually understood and agreed by the parties hereto that said 
party of the second part is not authorized to make, alter, or discharge con- 
tracts for the society, waive forfeitures, allow credits, grant permits, guar- 
anty dividends, write receipts for premiums, or make any indorsement what- 
soever on the policies of the society. 


It is further in evidence that Spink delivered to Smith a manual 
for agents, issued by the company to its general agents, in which 
occurred the following directions:— 











All premiums are payable at the office of the society in New York, but may 
be paid to the agent on presentation of a policy signed by the president and 
secretary, or of a renewal receipt signed by the president or secretary. * * 

You will receive no premium unless you have been furnished with a policy 
or receipt so signed, or with a binding receipt for advance payment of a first 
premium, as payment made to an agent without such evidence of his authority 
is not valid. . ’ ‘i ’ . . ” . © 


The agent in all cases must countersign receipts when money is received. 

And then on the same page, under the same head, but in a differ- 
ent section (section 5), occurs the following :— 

Agents crediting or remitting premiums not actually received do so at their 


own risk, and must look to the policyholder for reimbursement. The society 
does not ask or desire you to take this risk. 


In the same manual it was provided that 


Policies not taken or paid for within sixty days from the date of issue, and 
' renewal receipts not taken and paid for within thirty days from the day on 
which they fall due, must be promptly returned to the home office. 

Evidence was given of the practice of Spink to deliver the policies 
to the accepted applicants some time before the amounts due for the 
first premiums were received by him. After this evidence was ad- 
mitted, it was excluded on the ground that plaintiff had failed to 
show that the company had any knowledge of the practice. To 
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show that the company was familiar with this practice on Spink’s 
part, monthly reports, made by him to the company, were introduced 
in evidence. The monthly reports were made on a form which con- 
tained a column fcr the names of the applicants, one for the amount 
of the policy, one for the date when the premium was due,—which 
was the date of the application and the policy,—and one for date of 
actual payment. The reports for several months previous to the 
application of Smith showed that policies applied for in the begin- 
nirg of the month or later were generally paid for a day or two be- 
fore the time when the agent was required to forward his monthly 
report. Because these reports did not show when the policies were 
delivered, it was held by the court below that they had no tendency 
to prove that the company was informed of Spink’s practice to de- 
liver policies in advance of payment, and they were excluded. 

The following question was asked of a witness for the plaintiff: 
“Q. What is the custom of all life-insurance companies, including 
the defendant, or what was it in 1891 and prior thereto, of permit- 
ting their general agents to deliver a policy of insurance to the as- 
sured, and extend to him a short credit for the payment of the first 
premium?” To which question the defendant objected, which ob- 
jection was sustained. To this ruling the plaintiff excepted, and 
offered to prove by the answer to the question that it was the cus- 
tom of all companies, and that they did permit their general agents, 
to extend a short credit to the assured for the payment of the first 
premium. 

There was very little dispute as to what occurred at the interview 
between Spink and Smith when the latter received the policy. Smith 
went to Spink’s office, and inquired of him whether the policy had 
come. Spink’s bookkeeper, who had charge of the policies, got the 
policy, and handed it to Spink, and Spink handed it to Smith. 
Smith opened and examined it. While he was doing so, Spink 
turned to his desk, calculated the amount due from Smith after 
crediting him with his commission, and handed it to Smith with the 
remark, “That will be the amount of your check.” To this Smith 
replied, “ Yes, that is right.” Smith then complained that Spink 
had not obtained the exact form of policy he wished. Spink replied 
that it was the form mentioned in Smith’s application; that he had 
tried to get the other form, but that he supposed the company was 
not willing to issue it for so large a policy. “Well,” said Smith, “I 
don’t like it all the same.” About that time Spink was called to the 
telephone, and remained away about ten minutes. When he re- 
turned, Smith had gone with the policy, and they never met again. 
Spink did not send or write to Smith for the policy, nor did he send 
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to him for the premium. His explanation of his not doing so was 
that he expected him every day, because he usually came in every 
morning. Smith died about a week or ten days after this interview. 

It further appeared in evidence by another witness that Smith was 
in the office every day between August and December 15th, and at 
least once between the time he received the policy and his death, 
but that he did not see Spink. The policy and receipt were found 
in Smith’s safe-deposit box after his death, with another policy for 
$5,000 in the same company, taken out by bim in 1887. 

Spink, the general agent, was called by the plaintiff in the open- 
ing of the case to prove the contract between himself as general 
agent and Smith as subagent, and to prove the delivery to Smith of 
the manual for agents above referred to, and the fact that the ap- 
pointment of Smith as subagent had been communicated by him 
(Spink) to the company. Spink was called as a witness for the de- 
fendant to testify generally in the case, and especially with reference 
to the circumstances under which Smith obtained possession of the 
policy and the receipt. In rebuttal, after having laid the proper 
foundation with Spink, the defendant called two witnesses to prove 
that Spink had said to them, after Smith’s death, when they called 
upon him in the interest of Mrs. Smith, the plaintiff: “I delivered 
the policy to Mr. Smith, and also the premium receipt.” “I expected 
that he would pay for it or make settlements for it.” “I expected 
him to send me a check.” This evidence, which was given with- 
out the hearing of the jury, was not allowed to be submitted to 
them by the court on the ground that, having called Spink to prove 
part of her case, it was incompetent for the plaintiff to impeach 
him, even with reference to the subject-matter to which he had been 
called upon to testify on behalf of the defendant. This ruling of 
the court was objected to by the plaintiff, and an exception taken. 
At the conclusion of all the evidence, on motion of the defendant, 
the circuit court directed the jury to bring in a verdict for the 
defendant. 

Tart, C. J., after stating the facts as above, delivered the opinion 
of the court. 

' The sole issue in the court below was whether the policy took 
effect as a contract, and it depended on two questions: First. Had 
Spink, as general agent of the defendant company, authority to bind 
it by delivering the policy and receipt to the applicant without re- 
ceiving the premiumincash? Second. Did Spink and Smith intend 
a binding delivery and receipt of the policy? If, in every reasonable 
view of the evidence, either question must be answered in the nega- 
tive, the action of the court below was right. But if in any reason- 
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able view of the evidence, both may be answered in the affirmative, 
then the judgment of the circuit court must be affirmed. 

1. Section 5 of Spink’s instructions from his principal was:— 

Agents crediting or remitting premiums not actually received do so at their 
own risk, and must look to the policyholder for reimbursement. The society 
does not ask or desire you to take this risk. 

This rule assumes that an agent may have made one a policy- 
holder by delivery of the policy, without actually receiving the pre- 
mium. The effect of it is that in such a case the agent becomes 
absolutely liable to the company for the premium, and must pay it 
exactly as if he had received it, his only recourse being against the 
policyholder. But such a condition is wholly inconsistent with the 
contention for defendant that, without actual payment of the pre- 
mium by the applicant, the delivery by the agent is without author- 
ity, and void, giving no life to the policy as a contract. It is true 
that the contract of Spink with the company expressly withholds 
any authority to give credit, but, in view of section 5, this must be 
interpreted to mean credit for the company. His right to assume 
the payment of the premium himself and deliver the policy, taking 
the risk of collecting from the policyholder, is plainly recognized, 
though his exercise of it is not apparently encouraged. Spink had 
given bond to the company for the faithful performance of his duties 
and the prompt payment of all moneys received. He had also given 
the company a lien on all commissions due him, to secure all his lia- 
bilities to the company. The power of the company to enforce pay- 
ment of any obligation assumed by him under section 5 was ample, 
It is said that section 5 can have no effect to give the agent any ad- 
ditional authority in his dealings with the applicants for policies, 
but is only intended as a penalty to be visited on the agent for ex- 
ceeding his authority, and that the company may keep the money 
paid or credited by the agent on account of the policy, and at the 
same time refuse to ratify his act in delivering it. It seems to us 
that the mere statement of the proposition is its refutation. The 
words of section 5 are carefully selected not to forbid the practice of 
agents to deliver policies without actually receiving the premiums, 
while at the same time they shift all danger of loss from such a prac- 
tice to the agent. The offering of credit on the first payment is a 
tempting inducement to many intending to take a policy, and in the 
strenuous competition between life-insurance companies for business 
is a consideration which may often turn the scale in favor of the 
more accommodating company. The defendant company could be 
reasonably sure that, if the authority to give credit at their own risk 
was not absolutely denied to their agents, their desire to increase 
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their commissions by a large business would be motive enough for 
them to assume'the risk. Section 5 is strong evidence that the com- 

" pany was aware of the practice of their agents to give credit, and 
justified the introduction of testimony that it was Spink’s practice 
to do so. It is argued that the evidence of Spink’s practice of giv- 
ing credit is confined to three cases. The statement of one witness 
is much more general than this, and justifies the inference that the 
specific instances testified to were not by any means isolated or 
exceptional cases. 

In Miller vs. Insurance Co. (12 Wall., 285, 303), which was a case 
very like this in its facts, Mr. Justice Clifford, speaking for the 
supreme court, said:— 

“ Evidence of the most convincing character is reported, showing 
that it was the custom of the agents to give credit in certain cases to 
persons with whom they were well acquainted, and knew to be re- 
sponsible, and not to call for the money at the time the policy was 
delivered; and one of the instructions given to such agents affords 
a strong presumption that the custom was known to the company, 
as the instruction states that agents must not deliver policies until 
the whole premiums are paid, as the same will stand charged to 
their account until the premiums are received or the policies are re- 
turned to the office.” 

If such an instruction afforded a presumption of knowledge by the 
company of the practice of agents to deliver policies without receiv- 
ing premiums, the instruction we have in this case is even more sig- 
snificant. For this reason, we are of the opinion that the court below 
erred in excluding evidence of Spink’s practice of giving credit on 
first premiums. Un the whole evidence, both that admitted and that 
erroneously excluded, it seems clear to us that the circuit court 
should have submitted to the jury the issue whether Spink had actual 
authority to deliver binding policies without actually receiving the 
premiums. The provision in the policy that it shall not take effect 
unless the premium is actually paid, if it stood alone, would, of 
course, limit the agent’s authority to deliver a policy until he had 
received a cash premium; but the section 5, and the practice already 
referred to, show a greater actual authority than the words of the 
policy would imply, so that a delivery by the agent of a policy with- 
out receiving payment would constitute a waiver of any such pro- 
vision. Smith, to whom the policy in this case was delivered, was a 
subagent of Spink, and had a set of the company’s instructions, in- 
cluding section 5, in his possession, for his guidance, for nearly six 
months. More than this, he was in Spink’s office every day, and 
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may be presumed to have known Spink’s practice in giving short 
credit on first premiums by virtue of section 5 

In Miller vs. Insurance Co., supra, which was a case involving the 
power of a general agent to deliver a pclicy without receiving the 
cash premium, the instructions to the agent were as follows:— 

Agents must not deliver policies until the whole premiums are paid, as the 
same will stand charged to their accounts until the premiums are received, or 
the policies returned to the office. Agents are not authorized to make, alter, 
or discharge contracts, waive forfeitures, name an extra rate for special risks, 
or bind the company in any way; their duties being simply to obtain appli- 
cations for insurance, to collect and transmit premiums, and generally to be 
the medium of communication between the policyholder and the company. 
Agents are not authorized to write the receipt of premium, or make any in- 
dorsement whatever on the policy. The president and secretary are alone 
authorized to sign receipts for premiums on the part of the company. When 
a receipt is delivered to a policyholder by an agent, such agent must counter- 
sign the same as an evidence of payment to him. 

And the condition of the policy was as follows :— 

It is agreed by the undersigned * * * that the policy of assurance 
hereby applied for shall not be binding upon this company until the amount 
of premium as stated therein shall have been received by said company, or 
some authorized agent thereof, during the lifetime of the party therein 
assured. 


Said Mr. Justice Clifford (page 303):— 

“ Attempt is made in argument to show that general agents have 
no power to waive such a requirement, or to deliver the policy to 
the insured without first exacting the payment of the cash premium; 
but the court here, in view of the circumstances of this case, is en- 
tirely of a different opinion. Where the policy is delivered without 
requiring payment, the presumption is—especially if it is a stock 
company—that a credit was intended; and the rule is well settled, 
where a credit is intended, that the policy is valid, though the pre- 
mium was not paid at the time the policy was delivered, as, where 
credit is given by the general agent, and the amount is charged to 
him by the company, the transaction is equivalent to payment;” 
citing Boehen vs. Insurance Co., 35 N. Y., 131; Sheldon vs. Insur- 
ance Co., 26 N. Y., 460; Wood vs. Insurance Co., 32 N. Y., 619; 
Trustees of First Baptist Church vs. Brooklyn Fire Ins. Co., 19 N. 
Y., 305; Bragdon vs. Insurance Co., 42 Me., 259. 

While their is some difference between the case at bar and Miller 
vs. Insurance Co. in the facts, the ruling of the supreme court in that 
case is controlling in this. There is stronger ground in this case for 
holding that the general agent had actual authority to waive the 
payment of premium, and to substitute therefor his personal obli- 
gation to the company, than in the case cited, for the instruction in 
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the Miller case forbade agents to deliver policies until the whole 
premium was paid, while here the instruction is carefully framed 
not to forbid it, and impliedly permits it, but holds the agent respon- 
sible for risk of loss. 

2. The evidence upon the point whether what transpired between 
Spink and Smith was intended to be a delivery of the policy would 
doubtless not justify a peremptory instruction to the jury that it 
was, in legal effect, a delivery; but it is quite clear that the evidence 
did not justify the instruction which was given. It is admitted that 
Spink handed the policy to Smith, and that Smith kept it. Unex- 
plained, that would have been a delivery. The cases already cited 
show that, in the absence of evidence to the contrary, the intention . 
of the agent to deliver will be presumed from a manual tradition of 
the policy. We certainly find nothing in the record in this case 
which so completely overcomes this presumption as to justify a with- 
drawal of the issue from the jury. 

Spink says that he made a calculation to show Smith how much 
was due on the premium after crediting his commission, and that 
Smith agreed that it was right. The whole claim for the defendant 
rests on Smith’s expression of disappointment that Spink had not 
succeeded in getting him a form ot policy which he liked. But it 
is to be observed that the policy which he got was the one called 
for by his application. This circumstance justifies the inference that 
he feared he could not get the other form of policy, and, if he could 
not, that he intended to take the one for which he had made formal 
application. The remark, “I do not like it all the same,” a jury might. 
fairly construe to be a merely grumbling remark, not intended to 
qualify his acceptance of the policy as a binding contract. The con- 
duct of both Spink and Smith thereafter tends to show that they 
regarded the change of possession as a delivery. Smith put the 
policy in his safe deposit box, with his other life-insurance policy, 
while Spink made no effort to recover the policy. Spink admits that 
he was not afraid to give Smith credit for the premium. He cer- 
tainly knew, and it may fairly be inferred, that Smith knew also that 
credit was often extended on first premiums. The failure to pay 
cash is not, therefore, of much significance to show that no binding 
delivery was intended. 

On the whole case, the issues raised were for the jury, both as to 
the actual authority of Spink to make a binding delivery of a policy 
and as to his having done so, and the court erred in not submitting 
them to that tribunal. 

Other questions are raised upon the record. It is contended that. 
the court below erred in excluding evidence to contradict Spink as. 
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to statements made by him to friends of the plaintiff, after Smith’s 
death, inconsistent with his evidence given when called for the de- 
fendant. Spink had been called by the plaintiff te prove certain 
material facts, namely, that Smith had had a manual of the com- 
pany’s instructions to agents furnished him, that he was a subagent 
of the company, and that the company knew it. It was not proper, 
after using him as a witness to this extent, to attempt to impeach 
him, even with respect to facts testified to by him when a witness 
for the defendant: Ellicott vs. Pearl, 10 Pet., 412-440. 

We think the court was right in excluding the reports which 
Spink made to the company. They did not show the dates when 
the policies were delivered by him, but only the dates of payment 
of the premiums. They contained nothing inconsistent with his 
having held the policies till the premiums were paid. 

The plaintiff sought to establish a general custom by which gen- 
eral agents of life-insurance companies exercised an authority to 
grant short credits on first premiums. We have held that evidence 
of general custom is permissible on questions of agency: Insurance 
Co. vs. Waterman, 6 U. S. App., 549; 4. C. C. A., 600. But the offer 
here made did not cover the case. The policy here provided that 
it should not go into effect until the premium had actually been 
paid, and expressly stated that the agent could not waive the stipu- 
lation. The offer was not to show that the custom prevailed in the 
issuance of such a policy. Such express limitation of authority 
brought to the knowledge of the policyholder could not be enlarged 
by a general custom prevailing in the absence of such a limitation. 
It can only be enlarged by showing a greater actual authority than 
that expressly given in the policy. The ruling of the court below 
was right. 

It is objected by defendants in error that there is no proper bill 
of exceptions here, because the case was tried and verdict rendered 
at the February term, 1894, while the bill was not signed until the 
April term. It appears, however, from the record that a motion for 
a new trial was made at the February term, and by order of court 
the hearing of the motion was continued until the next term, and by 
leave of this court and consent of counsel, since the submission of 
the case in this court, the clerk of the circuit court has certified to 
this court an order entered at the February term, 1894, expressly 
giving plaintiff leave to file her bill of exceptions after the disposition 
of the motion. ‘ 

Defendant objects that no tender has been made by Mrs. Smith 
of the premium, and therefore that no recovery can be had. Tender 
to the company is not necessary, because, if there was a delivery,. 
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and the policy took effect, the company received Spink’s absolute 
obligation to pay; and under section 5 of the company’s instruc- 
tions to agents it is Spink to whom Mrs. Smith owes the balance 
due on the premium. As between Mrs. Smith and the company, 
there was payment. 

The judgment of the circuit court is reversed, at defendant’s costs , 
with instructions to order a new trial. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


BAKER ET AL. 
vs. 
WESTCHESTER FIRE INS. CO. 
SAME 
vs. 


COMMERCIAL UNION ASS’E CO., or Lonpon (Limited).* 


The agents of the companies were notified by an agent of the insured that 
policies soon to expire would be renewed, and the former agreed to hold 
them good. After expiration they again agreed to hold them good until 
the insured could be consulted about the form. Some days later the fire 
occurred. 


Held, That the jury would be justified in finding that the insurance was tem- 
porarily in force until notice to the contrary was given, although the par- 
ties lived near enough to have had all questions adjusted before the fire. 


Evidence that the agents were authorized to contract, and that such agents 
are accustomed to cuntract orally, authorized a finding that they had au- 
thority to so contract. 


Payment of premium is not necessary in such case as this to a temporary con- 
tract for renewal. 


Henry P. Movtron and Rotanp U. Boynpen, for Plaintiffs. 

Wituiam H. Moopy, for Defendants. 

Know tron, J. 

The only exception in these cases is to the refusal of the presiding 
justice to give the jury certain instructions requested by the defen- 
dants. No exception was taken to the instructions given. 

1. There was evidence to warrant the jury in finding verdicts for 
the plaintiffs. The jury might well find that the agent of the defen- 
dants, when the policies of insurance were about to expire, agreed 
with the agent of the plaintiffs to hold the policies in force as valid 
contracts of insurance, on the terms stated in them, for an additional 


* Decision rendered, Nov. 27, 1894. 
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time, for the purpose of an enabling the plaintiffs’ agent to ascer- 
tain on what terms they wished to take policies in writing, and until 
one of the parties should terminate the temporary arrangement, or, 
under another possible construction of the contract, until the ar- 
rangement should end by the expiration of the reasonable time 
which was agreed to be allowed for that purpose, and that while the 
policies were so held in force the property insured was burned. 

2. It is conceded by the defendants that after the allowance of the 
amendments to the declaration the jury could not properly have 
been instructed that there was a variance between the evidence and 
each and every count of the declaration. A request was then made 
for a ruling “ that there was no evidence which would warrant the 
jury in finding a verdict for the plaintiffs on the first, second, third, 
or fourth counts of the declaration, respectively.” We understand 
this to have been a request in regard to each count considered by 
itself alone. If, as applied to either count, it embodied a correct 
proposition of law, and if the defendants were prejudiced by the 
failure to give it in terms, the exceptions must be sustained. The 
first and third counts describe the eontract relied on as an agree- 
ment to insure the property for one year from the 20th day of March, 
1892. We are of opinion that the arrangement between the agent 
of the plaintiffs and the agent of the defendants, in regard to which 
the testimony was somewhat contradictory, cannot be interpreted as 
a contract to insure property for one year, either on the terms stated 
in the policies of insurance which expired abvut that time, or on any 
other terms. It was understood by both parties as a temporary ar- 
rangement, incidental to a contemplated contract in writing soon to 
be made, or to future negotiations for such a contract. We are of 
opinion that there was evidence which would have warranted the 
jury in finding for the plaintiffs on either the second, fourth, or fifth 
count. The testimony gave the jury a great deal of latitude in de- 
termining what the contract was. There was quite a variety of state- 
ments in regard to what occurred between the agents of the parties, 
and there was testimony from numerous witnesses who were not in 
entire accord in regard to the usage of insurance agents when asked 
to hold a policy which is about to expire. Assuming, as we must 
from their verdict, that the jury believed the testimony which was 
favorable to the plaintiffs, it seems probable, in view of the relations 
existing between the two agents, and the proximity of their offices, 
in the same building, that the agreement was found to be, as stated 
in the fourth count of the declaration, that the insurance should be 
continued in force “ until terminated by notice from one party to the 
other,” it being understood that the arrangement was only temporary. 

VoL XXIV.-33. 
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No demurrer was filed, and no objection was taken to the form 
or sufficiency of the allegations in either count of the declaration. 
In regard to the first and third counts, the defendants were right in 
their contention. The important question is whether they were in- 
jured by the refusal to give in terms the instructions requested. 
If we were warranted in saying that the jury may have found for 
the plaintiffs on either of these counts, instead of one of the others, 
we should be constrained to sustain the exceptions. Ordinarily, if 
there is no evidence to warrant a verdict for the plaintiff on a par- 
ticular count of a declaration, the defendant has the right to have 
the jury so instructed if he requests it; but in the present case it 
sufficiently appears that the jury could not have gone astray on ac- 
count of the failure to give this instruction interms. The only con- 
tract relied on was oral, and the judge gave the jury very full in- 
structions in regard to the rights and powers of insurance agents to 
make oral contracts of insurance. He told them that, unless some 
authority is given beyond what was shown in this case, “an agent 
has only the power to make valid oral contracts of insurance for 
some temporary purpose incidental to the issuing of policies for long 
periods of time.” He then referred to cases of emergency,—Sun- 
days and holidays,—mentioned by some of the witnesses, and said 
he did not think the witnesses intended to say that those “ were the 
only cases in which such temporary valid oral contracts of insurance 
might be made.” He referred to the different possible views of the 
arrangement between the parties, and, while he did not in express 
words say that the jury could not find such a contract as is alleged 
in the first or third count of the declaration, the whole tenor and 
purport of the charge were, we think, such that the jury must have 
understood that they could not find any other valid contract than a 
temporary contract incidental to the issuing of a policy, and there- 
fore that there could be no finding for the plaintiffs under the tirst 
or third count. We think the defendants were not injured in this 
part of the case. 

8. There was evidence to warrant the jury in finding that the de- 
fendant’s agents had authority to make an oral contract of insurance 
such as the plaintiffs relied on. That insurance agents have long 
been accustomed to make such contracts was testified:to by numer- 
ous witnesses, and it is a fact of common knowledge. That such 
contracts are legal and binding has often been decided by the courts: 
Sanborn vs. Insurance Co., 16 Gray, 448; Putnam vs. Insurance Co., 
123 Mass., 324. 

4. Such a temporary contract is valid when there is no payment 
or tender of payment of the premium if the. agent chooses to give 
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the insured credit. To give credit in such cases is a common prac- 
tice of insurance agents, and within the apparent scope of their 
authority: Angell vs. Insurance Co., 59 N. Y., 171; Bouton vs. In- 
surance Co., 25 Conn., 542. 

5. In their sixth request for instructions the defendants asked to 
have the jury told that the insurance was not in force at the time of 
the loss, because the reasonable time given Judd in which to see 
Baker had then expired. This request was founded on an assump- 
tion that the only contract which the jury could find on the evidence 
was a contract to continue the policies in force until Judd could see 
the plaintiff, Charles H. Baker, and ascertain his wishes in regard to 
the insurance. But this was not the only construction that could 
be put upon the evidence. We think that the jury believed that 
Judd and Weaver both understood at the time of their interview 
that the policies should be held in force temporarily for an indefi- 
nite period, until there should be some further communication be- 
tween them in regard to the matter. If that was so, the policies 
would remain in force, in the absence of any notice by either party 
to the other, even if the time that was reasonably necessary to en- 
able Judd to ascertain facts had elapsed: Trustees of First Baptist 
Church vs. Brooklyn Fire Ins. Co., 19 N. Y., 305. That the jury 
might give the contract a construction different from that assumed 
in the request is enough to justify the judge in his refusal to give 
the instruction, and we have no occasion to inquire whether the facts 
were so clear as to make the question what was a reasonable time 
to enable Judd to see Baker a question of law, or, if this question 
entered into the verdicts of the jury, whether it was rightly decided 
by them. Exceptions overruled. 
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SUPREME COURT OF NEBRASKA. 


HOME FIRE INS. =" 


vs. 
BEAN.* \ 


A demand by an insurance company for arbitration in the manner provided 
in its policy, under which there has been a loss by fire, waives formal 
proofs of the loss. 

The petition in this case held to contain a sufficient allegation of a demand 
for arbitration. 

Where real property is wholly destroyed by fire, any provision of a policy of 
insurance covering such property which in any manner attempts to limit 
the amount of the loss to less than the sum written in the policy is in 
conflict with the statutory rule, invalid, and will not be enforced. 


A provision in a policy that no suit or action against the insurer ‘‘ shall be 
sustained in any court of law or chancery, until after an award shall 
have been obtained” by arbitration ‘‘ fixing the amount” due after loss, is 
void, the effect of such provision being to oust the courts of their legiti- 
mate jurisdiction. 


When.a policy of insurance, as an exhibit, is made a part of a pleading or 
petition, and is admitted by the answer, the facts stated therein became 
a part of the record in the case; and where some of the provisions of the 
policy are again pleaded in the answer as substantive matters of defense, 
and such provisions of the answer are demurred to by the plaintiff, the 
action of the court in sustaining the demurrer is not prejudicial error. 


J. Fawcett, for Plaintiff in Error. 
S. W. Curisry, for Defendant in Error. 
Harrison, J. 

The petition filed in this case in the District Court of Thayer 
County alleged for a cause of action against the Home Fire Insur- 
ance Company, of Omaha, that the plaintiff therein, Mrs. R. J. Bean, 
was ov the 6th day of April, 1891, the owner of a certain hotel 
building in the village of Davenport, in Thayer County, and pro- 
cured on said day a policy of insurance, No. 51,277, to be issued to 
her by the company, by which she was insured against loss or 
damage by fire to the botel building in the sum of $1,200; that the 
building was afterwards damaged by fire, and the company paid the 
sum of $88.45 in full settlement of such damage on October 15, 
1891, and was duly credited therefor on the policy, reducing the 
amount to the sum of $1,111.85, for which it remained in force 
from and after October 15, 1891; that on November 14, 1891, the 
building was totally destroyed by fire, of which the plaintiff 
(defendant in error) gave the company notice and proof, and de- 
manded payment of the loss, and has duly performed on her part 





* Decision rendered, Nov. 8, 1894. Syllabus by the Court. 
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all the conditions of the policy of insurance; that the company 
demanded, in writing, arbitration of the loss, and after arbitrators 
had been chosen withdrew the name of its arbitrator, but continued 
negotiations for settlement, and subsequently demanded that a new 
board of arbitrators be appointed to fix the amount of the loss; 
that the building was, when burned, of the value of $1,700, and 
there was no other insurance thereon. The prayer of the petition 
was for judgment in the amount of $1,111.85 and interest at 7 per 
cent per annum from November 16, 1891, and the allowance of a 
reasonable attorney’s fee and other costs. To this petition there 
was filed, for the company, the following answer: “(1) The defen- 
dant admits that it is a corporation, as alleged in the plaintiff's 
petition; admits that on the 6th day of April, 1891, it issued to the 
plaintiff its policy of insurance covering the property described in 
plaintiff's petition; admits that on the 15th day of October, 1891, it 
paid the plaintiff the sum of eighty-eight and +4), dollars 
($88.45) in full settlement for damages caused to the property 
covered by said policy by fire on October 9, 1891; admits that said 
payment reduced the amount of said policy to the sum of one thou- 
sand one hundred and eleven dollars and fifty-five cents ($1,111.55); 
and denies each and every allegation in plaintiff's petition contained. 
(2) As a further defense to the plaintiff's action the defendant alleges 
that the amount of the defendant's liability under and by virtue of 
said policy was, by the terms and conditions of said policy, limited 
to three-fourths the actual cash velue of said property covered by 
said policy at the time of the fire. And this defendant alleges that 
the actual cash value of said property at the time of said fire did 
not exceed the sum of $1,000. (3) Defendant further alleges that 
said policy of insurance contains the following conditions and 
agreements namely :— 

If differences of opinion arise between the parties hereto as to the amount 
of loss or damage, that question shall, at the written request of either party, 
be referred to two disinterested and competent men, each party to select one, 
who shall ascertain, estimate, and appraise the loss or damage; and, in case 
of disagreement, the two so chosen to select a third, who shall act as an 
umpire on disputed points only. And their award, in writing, duly sworn to, 
shall be binding on the parties hereto as to the amount of said loss or damage ; 
but no appraisal or agreement for appraisal shall be construed as evidence of 
the validity of said policy or the company’s liability therein. And each 
party to pay their own appraiser’s and one-half the umpire’s fee. 

(4) The defendant further alleges that, in accordance with said 
agreement and conditions contained in said policy, the defendant, 
after said fire, in writing, notified and requested the plaintiff to 
submit the differences of opinion between the plaintiff and this 
defendant in relation to the amount of loss or damage which the 
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plaintiff had sustained to two disinterested and competent men, in 
accordance with the terms of said policy, to ascertain, estimate, and 
appraise the said loss or damage, and requested the plaintiff to 
notify this defendant of the person whom the plaintiff had selected 
to act as appraiser in that behalf; that thereupon the plaintiff did 
select an appraiser, and notified this defendant of said fact, where- 
upon this defendant selected one F. W. Hollingsworth, of Davenport, 
Nebraska, to act as its appraiser, and notified the plaintiff of the 
fact; that within a few days thereafter, and before any step had 
been taken by the plaintiff or defendant or by the appraisers so 
appointed to make any appraisement of said loss or damage, this 
defendant was informed that the said Hollingsworth was not a 
disinterested appraiser, whereupon the defendant at once, on the 
llth day of January, 1892, notified the plaintiff in writing that this 
defendant withdrew the name of F. W. Hollingsworth to act as its 
arbitrator, and that it would within a reasonable time appoint 
another person to act as its arbitrator as aforesaid; that three days 
afterwards, to wit, on the 14th day of January, 1892, this defendant 
notified the plaintiff that it had selected one Joseph Williams to 
act as its appraiser, instead of said Hollingsworth; that two days 
later, to wit, on the 16th day of January, 1892, this defendant ap- 
peared at Davenport, Nebraska, with said appraiser, and notified the 
plaintiff that it was ready and willing to proceed at once to said 
appraisement, but the plaintiff, in violation of the terms, conditions, 
and agreements contained in said policy, failed, neglected, and re- 
fused to proceed with the appraisement, or to enter into any agree- 
ment for any future day upon which to appraise said loss or damage, 
if any, to said property; that subsequently thereto, to wit, in the 
latter part of January, 1892, this defendant again demanded of the 
plaintiff an arbitration of said loss and damage to said property, 
but the plaintiff again refused to enter into said appraisal. And the 
plaintiff has at all times since the said date refused to enter into any 
appraisement or arbitration of the amount of loss or damage which 
the plaintiff may have sustained by reason of said fire, by means 
whereof the defendant has been unable to ascertain or determine 
the actual amount of said plaintiffs loss or damage by fire under 
said policy; but the defendant is informed and believes that the 
actual loss and damage sustained by the plaintiff under said policy 
does not exceed the sum of one thousand dollars ($1,000), and that 
by the terms of said policy the defendant would not in any event be 
liable for more than three-fourths of said amount, to wit, the sum of 
seven hundred and fifty dollars ($750). But the defendant alleges 
that by reason of the failure and refusal of the plaintiff to have the 
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loss and damage by said fire appraised, as required by said policy, 
prior to the commencement of this suit, said suit was at the time of 
its commencement premature. (5) The defendant further alleges 

that the said policy of insurance contains the following agreements, 

restrictions, and limitations, to wit:— 

XVIII. No suit or action of any kind against this company for the recovery 

of a claim under this policy shall be sustained in any court of law or chancery 
until after an appraisement and award shall have been made, if requested, 
fixing the amount of such claim in the manner above provided. 
(6) The defendant further alleges that no appraisement or award has 
been made, fixing the amount of plaintiff's claim under said policy, 
although the same has been requested in writing by the defendant, 
as hereinbefore set forth. Wherefore the defendant prays that the 
plaintiff's action be dismissed, and the defendant recover its costs.” 
There was then filed for Mrs. Bean what was styled “a reply,” but 
which was in fact a general demurrer to the second, third, fourth, 
fifth, and sixth paragraphs of the answer. This was on hearing 
sustained, an exception to the ruling was taken by counsel for the 
company, and the company declined to plead further. A jury was 
waived and the case tried on its merits and submitted to the court, 
and at a subsequent date during the same term the court made a 
finding in favor of Mrs. Bean, and that there was due her from the 
company the sum of $1,162.75, and allowed the further amount of 
$60 as an attorney fee. Motion for a new trial was filed on behalf 
of the company, which was overruled, and judgment was rendered 
in accordance with the findings. The company brings the case here 
for review. 

It is argued by counsel for plaintiff in error that inasmuch as the 
company, in its answer, had denied that the loss was total, the de- 
fendant in error should not have been allowed to prove a waiver of 
the proofs of loss unless it was alleged in the petition or the 
reply, and that it was not alleged in either; that there was no 
evidence that proofs of loss were furnished, and hence the defen- 
dant in error was not entitled to recover, and the judgment should 
be reversed and a new trial awarded. The petition contained the 
following allegation: “That the defendant company demanded an 
arbitration of said loss in writing, and after arbitrators had been 
chosen said defendant withdrew the name of its arbitrator, but 
continued negotiations for settlement, and subsequently demanded 
a new board of arbitrators be appointed to fix amount of said loss.” 
This was certainly a sufficient statement of a demand for arbitration, 
and was followed by proof of the fact. This was a sufficient pleading 
of the waiver of the proofs of loss, and amply supported by the 
evidence, and relieves this branch of the case of the objections 
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urged against it. Both pleadings and evidence showed a waiver of 
loss. Where arbitration is demanded, it is a waiver of the proofs of 
loss: Walker vs. Insurance Co. (Kan.) and cases there cited. 
Another assignment is that it was error to sustain a demurrer to 
certain portions of the answer, and thus strike them from the answer 
or exclude them from the issues. The petition pleaded the issuance 
of the policy, gave its number, and made it a part of the petition. 
The answer admitted the issuance of the policy and denied that the 
loss was total. Under this condition of the pleadings, if the com- 
pany had proved that the loss was not a total one, it would have 
been entitled to the benefit of all the provisions of the policy, as 
they were pleaded and admitted to exist. The issuance and ex- 
istence of the policy in its entirety had been pleaded by one party 
and admitted by the other, and had thus become a part of the case 
without further proof. Referring to that portion of the answer in 
which the demand for arbitration is alleged, and the further com- 
plaint that by reason of fault on the part of defendant in error the 
arbitration was not made, and that, this being a condition of the 
policy upon the fulfillment of the requirements of which the com- 
pany was entitled to insist, hence the suit was prematurely brought, 
and the contention that it was error for the court to sustain a de- 
murrer to the part of the answer in which this was pleaded, we think 
the action of the court was not erroneous, as this court has decided 
that such provision in the policy was void. See Insurance Co. vs. 
Etherton, 25 Neb., 505, and cases cited. It is next claimed that the 
court erred in finding for the defendant in error for the full amount 
for which the suit was brought. The policy upon which the action 
was based stated that:— 

In consideration of forty-two dollars, do insure Mrs. R. J. Bean against loss 
or damage by fire to the amount of twelve hundred dollars ($1,200). * * * 
Other insurance permitted, not to exceed three-fourths of the actual cash 
value of the property. In case the amount of insurance exceeds three-fourths 
of the actual cash value at the time of the fire, this company shall be liable 
for its pro rata share of three-fourths of the actual cash value of said property. 

It might be said here that probably the part of the policy in which 
the above statement appears, limiting, under the condition set forth, 
the liability to a share of the cash value only, refers to a loss where 
there is other insurance on the property; but it is contended by the 
counsel for the company that it applies to all cases, and to the case 
at bar in the adjustment of the loss between the insurer and insured. 
In this we cannot agree with counsel. Our statute on this subject 
(see Comp. St. 1893, §§ 43, 44, p. 536) not only states that where 
the property shall be wholly destroyed the amount written in the 
policy shall be taken conclusively to be the true value of the insured 
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property, but that it shall also be the true amount of the loss and 
measure of damages. To give to the provision of the policy we 
have quoted the force and effect claimed for it would be in direct 
conflict with the provision of our statute. This portion of the policy 


was invalid, and could not be enforced. The judgment of the 
district court is affirmed. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


FOURTH CIRCUIT. 


FRANKLIN BRASS CO. 
v8. 
PHCNIX ASSURANCE CO.* 


The oy on factory buildings and machinery contained a written clause 
that it was understood that the buildings were in course of construction; 
that privilege was granted to complete, the company to be notified as soon 
as the insured was ready to commence manufacturing, and the rate to be 
adjusted. The understanding with the agents was that on account of 
the increased risk of manufacturing the rate was to be then adjusted. 
The policy also provided that if the premises were so occupied or used 
as to increase the risk without notice, or the risk be increased by the 
erection or occupation of neighboring buildings, or in any way with- 
out notice, the policy should be void. The policy was regarded as a build- 
er’s risk, to be adjusted. New policies were subsequently secured in other 


companies, and the insured notified its own agents to have the policy 
canceled. 


A building was subsequently erected of pine timber within six feet, which in- 
creased the risk. The business was started after procuring the additional 
insurance without notification, and considerable stock had been turned out. 


Held, That an instruction to find for the defendant insurer was properly given. 


T. J. Kirxpartnicr, for Plaintiff in Error. 
Sraptes & Munrorp and Joun H. Lewis, for Defendant in Error. 


There is conclusively proved to have been both (1) “a commence- 
ment of manufacturing operations without notice of readiness to 
commence to the insurers without readjustment of the rate;” and 
(2) “an increase of risk of fire without notice to or consent of the 
insurers.” 

The testimony showed indisputably that there was not only, in 
the language of this court laying down the law, a commencement of 
“ manufacturing operations ”—-but also an actual commencement of 
manufacturing in a commercial sense in the way of filling orders— 
"* Decision rendered, Feb.5,185. 
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where it appears upon the cross-examination that there were “ fin- 
ished,” completed, sold and shipped to customers, at least “700 
brass balls.” 

In the second place, and upon an entirely independent ground, 
it was the imperative duty of the court to withdraw the case from 
the jury by requiring a verdict to be rendered in behalf of the 
defendant. 

This is on account of the increase of the risk by the “erection 
and occupation of the neighboring buildings,” called the “ Buffing 
Room.” 

The policy contains a specific provision that if “the risk be in- 
creased by the erection or occupation of nn buildings 
* * * this policy shall be void.” 

In spite of this provision the plaintiff, after the insurance policy 
sued on was issued and before the fire, erected a large wooden 
structure called a “Buffing Room,” a corner of which was placed 
within 5 feet and 4 inches of the main building covered by the pol- 
icy. This building was not embraced in the policy. It was of pine 
lumber, and of the dimensions of 60 feet by 25, with a wooden floor. 

That the action of the plaintiff in the erection of this neighbor- 
ing building of wood within less than 6 feet of the main building 
covered by this policy did increase the risk is proven absolutely by 
the concurrent testimony of every witness who spoke to the subject. 


Gorr, C. J. 

This is the second time this case has been before this court, and 
the facts are sufficiently set forth in the opinion at October term, 
1893, reported in 58 Fed., 166, and 8 U.S. App. . The judg- 
ment then complained of was reversed, and the cause remanded for 
a new trial. At the March term, 1894, of the Circuit Court for the 
Western District of Virginia, held at Lynchburg, it was again tried, 
and the jury, by direction of the court, returned a verdict for the 
defendant. The court refused to give the several instructions to the 
jury asked for by the plaintiff, but directed a verdict for the defen- | 
dant, to which action of the court the plaintiff below, now plaintiff 
in error, excepted. All the evidence offered to the jury is certified 
in the bill of exceptions. There was no exception taken to the action 
of the court in admitting or rejecting testimony during the trial. 
The action was at law on a policy of insurance issued by the Phoenix 
Assurance Company, of London, to the Franklin Brass Company, on 
the two-story frame factory building and other buildings connected 
therewith, and the engines, boilers, and machinery to be used in its 
business, contained in and on the premises of said last-named com- 
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pany, situated near James River, Buchanan, Botetourt County, Va. 
The policy was for one year from June 25, 1891, and was what is 
called a “builder’s risk.” The property mentioned in it was de- 
stroyed by fire on September 4, 1891. It was the usual fire-insur- 
ance policy, the written portion thereof contaming the following 
language :— 

It is understood that the above buildings are in course of construction, and 
privilege is hereby given to complete the same; this company to be notified 
as soon as the assured are ready to commence manufacturing, and the rate to 
be adjusted. 

It appears that the policy was written for one year, at the sugges- 
tion of the insurance agents, and that a new rate of premium was 
to be fixed when the assured were ready to manufacture, which rate 
was, because of the increased hazard, to be higher than that charged 
before manufacturing was commenced. A section in the printed 
portion of the policy reads as follows :— 


If the above-mentioned premises shall be occupied or used so as to increase 
the risk, * * * without notice to and consent of this company in writ- 
ing, or the risk be increased by the erection or occupation of neighboring 
buildings, or by any means whatever within the control of the assured with- 
out the assent of this company indorsed hereon, * * * then, and in every 
such case, this policy shall be void. 


It clearly appears from the evidence that the party insured, as well 
as the insurance company, regarded the contract as a “ builder’s 
risk,” and that a readjustment of the rate was to be made when the 
assured was ready to manufacture, or, if that was not done, that 
new policies were to be secured. It was shown that new policies 
were obtained by the assured, on the same property, in other com- 
panies, which were to go into effect on the Ist day of August, 1892, 
and that the assured notified its agents to have the policy now in 
suit canceled and the return premium remitted. The evidence also 
discloses that the insured company, after the date of the policy in 
suit, and without the assent of the insurance company, erected a 
building of pine timber, 60 by 25 feet in size, called a “ Buffing 
Room,” one corner of which was located 5 feet and 4 inches from 
the main building insured, and the uncontradicted testimony of the 
insurance experts who were examined before the jury was that this 
additional building did materially enhance the danger of destruc- 
tion by fire of the buildings and contents thereof, as insured in the 
policy now in controversy. The testimony also shows that the said 
Franklin Brass Company, on the the 4th day of August, 1892, after 
having secured the new insurance mentioned, caused the fires in the 
furnaces located in the insured buildings to be started, and this 
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. without having notified the insurance company, the defendant be- 
low. On this point we quote from the opinion rendered by this 
court in this case, to which we have before referred :— 

“By the 20th August, some ten or more operatives living in and 
around Buchanan were employed. The machinery was put in mo- 
tion daily at the sounding of the whistle at seven o’clock in the 
morning. These operatives went to work, working until dinner 
time; then, after a short recess, worked until the factory closed for 
the night. They were paid off by the week. There is testimony 
tending to prove that at the time of the fire there were as many as 
30 people employed in and about the factory. As many as 700 brass 
balls, which had been brought to the factory from the north in a 
partially completed state, were manufactured and sold upon order. 
Some thousands of brass hinges, one of the principal products of 
the works, were made, and only required to be polished in the buff- 

‘ ing room—which was just about completed at the hour of the fire— 
to make them marketable goods. Several employes testify they 
had been working continuously day after day at the same presses, 
in the manufacture of the same class of goods, which presses were 
propelled by steam. While so engaged, the fire, which originated 
from the boiler, occurred, and the property was destroyed.” 

Under the circumstances thus set forth, can the plaintiff below— 
under the well-established rules of law applicable to insurance poli- 
cies—recover on the contract set up in its declaration, and is there 
such conflict in the evidence as makes it necessary for the jury to 
pass on the fact? A careful examination of the case compels us 
to answer these questions in the negative. We do not find in the 
record such evidence as would have justified a verdict for the plain- 
tiff, and we think it would have been the duty of the trial judge to 
have set aside such a verdict had one been returned. 

While it is true that the written portion of the policy must gov- 
ern, where there is a conflict between it and the printed provisions 
thereof, it is also true, we think, that there is no such conflict in the 
contract we are now considering; in other words, we hold that the 
printed conditions of the policy, prohibiting an increase of the risk 
by the party assured, continued of binding force and effect, and that 
the written stipulations were not intended to and did not either 
modify or set them aside. This was in substance announced as the 
proper construction of the policy now in suit, when this case was 
formerly before this court, and now, after reargument by counsel, 
re-examination of the cases in point, and consideration of all the 
clauses and conditions of the contract, we are satisfied with the con- 
clusion then reached, and announce our adherence to it. To con- 





1895. } Franklin Brass Co. vs. Phoenix Assurance Co. 525- 


strue the policy, as contended for by plaintiff in error, would be for 
the court, in effect, to make a new contract for the parties. That, 
’ the courts cannot do, but they must enforce the agreements duly 
made by parties competent to contract, and not permit the terms 
and conditions of the same to be violated or set aside. The terms 
of this policy are those usual to risks of the character described in 
it, they were agreed to by parties entitled under the law to so con- 
tract and bind themselves, and, while they may seem harsh, still 
they can be easily complied with, and long business experience has 
demonstrated that they are essential to the proper management of 
insurance companies, and that their enforcement is necessary in the 
interest of the assured as well as of the party insuring. 

We think that the testimony conclusively proves that the Frank- 
lin Brass Company did commence manufacturing without having 
notified the insurance company of its readiness to do so, and with- 
out having had the rate of the risk occasioned thereby adjusted, and 
also that the terms of the policy were violated by the assured, when 
it caused an additional building to be erected very near the prop- 
erty insured, the assent of the insurance company not having been- 
obtained and indorsed on the policy. This was so plainly shown at 
the trial that it was the duty of the judge presiding to direct a ver- 
dict for the insurance company, and his action in so doing is ap- 
proved of by this court. The decisions are many and of the highest 
authority that, in cases where the testimony is of the character of 
that submitted to the jury in this case, it is not only proper, but 
that it is the duty of the court to direct a verdict, and in this case 
we think the conclusion follows, as matter of law, that the plaintiff 
below cannot recover, upon any view which can be properly taken 
of the facts that the evidence submitted to the jury tends to estab- 
lish. Upon this proposition the following authorities are referred 
to: Blount vs. Railway Co., 9 C. C. A., 526, 61 Fed., 375; Pleasants 
vs. Fant, 22 Wall., 116; Herbert vs. Butler, 97 U.S., 319; Bowditch 
vs. Boston, 101 U.S., 16; Griggs vs. Houston, 104 U. S., 553; Ran- 
dall vs. Railroad Co., 109 U. S., 478, 3 Sup. Ct., 322; Schofield vs. 
Railway Co., 114 U. S., 615, 5 Sup. Ct.,,1125; Coyne vs. Railway Co., 
133 U. S., 370, 10 Sup. Ct., 382; Gunther vs. Insurance Co., 134 U. 
S., 110, 10 Sup. Ct., 448; Railroad Co. vs. Converse, 139 U. S., 469, 
11 Sup. Ct., 569; Elliott vs. Railroad Co., 150 U. S., 245, 14 Sup. Ct., 
85; Gardner vs. Railroad Co., 150 U. 8., 349, 14 Sup. Ct., 140; Rail- 
road Co. vs. McDonald, 152 U. S., 262, 14 Sup. Ct., 619. It will not 
be necessary to further consider the questions raised by the assign- 
ments of error, as the same are in substance involved in the action 
of the trial judge in directing the verdict for defendant below; and 
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as we hold that it was his duty, under the circumstances shown in 
this case, to so direct, it follows that the judgment complained of 
must be affirmed. 


SUPREME COURT OF LOUISIANA. 


GEORGE K. PRATT ET AL. 


vs. 
MANHATTAN LIFE INS. CO. or NEw York.* 


The mere fact that a policy has been made ‘payable to the assured, his ex- 
ecutors, administrators or assigns,” does not authorize an insurance com- 
pany to insist that the succession of the deceased policyholder should be 
placed in the hands of an administrator in order to make payment to him, 
when the heirs have been placed in possession by order of court, unless 
special circumstances shown which would make a payment to the heirs 
dangerous. 


A receipt from the major heirs, and the tutor of the minor heirs, would or- 
dinarily protect the debtor of a succession, when the heirs have been, by 
orders of court, placed in possession. 


James McConnett and James McConnett Jr., for Plaintiffs. 

Dingetspret & Hart, for Defendant. 

Nicxots, C. J. 

The defendant company issued to Doctor Samuel Logan, two 
polices of insurance, one for the sum of $5,000, and the other for 
$67; the terms of both being substantially alike. 

In each it was declared that “the company promised and agreed 
to and with the assured, his executors, administrators or assigns, 
well and truly to pay, or to cause to be paid to the said assured, his 
executors, administrators or assigns, within ninety days after due 
notice and satisfactory evidence of the death of said Samuel Logan, 
and proof of the just claim of the assured under this policy.” 

The assured died in New Orleans on the 12th of January, 1893. 
He left as his heirs seven children, George King Logan, Elizabeth 
Young Logan, wife of James McConnell junior, and five minors, of 
whom Dr. George K. Pratt was confirmed the tutor on the 13th 
March, 1893. 

On the 19th of September, 1893, George K. Logan, Elizabeth Y. 
Logan, and the five minors under the tutorship of Dr. Pratt, were 
recognized as the sole heirs of Samuel Logan, and ordered to be 
placed in possession of his succession as such. 


* Decision rendered, April 8, 1895. Reported by W. O. Hart. 
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The insurance company having called in question the right of the 
two major heirs, and the tutor, to receive payment of the amount 
due under the policy, the present suit was instituted against it on 
January 12th, 1894, for the recovery of the same, with legal interest 
from May 1st, 1893. The demand was first met by an exception of 
no cause of action, and an exception that plaintiffs were without 
capacity or right to institute the proceedings, and these exceptions 
being overruled, defendant answered, pleading the general issue. 
Judgment was rendered in favor of the plaintiffs for $5,067, and 
with legal interest from 1st May, 1893, and the defendant appealed. 

Plaintiff filed an answer, praying for damages as for a frivolous 
appeal. 

Only two questions are submitted to us by the appellant. 

It insists, first: that the policies declared on, having been made 
payable “to-the assured, his executors, administrators or assigns,” it 
has the right to insist that an administrator should be appointed to 
the succession of Samuel Logan, to whom it can make payment, 
claiming that a payment to the plaintiffs in this suit would not give 
to it the absolute protection which it was entitled to have under its 
contract, and, 

Second: That if plaintiffs be entitled to a judgment, interest is 
recoverable only from December 19th, 1893, that is, ninety days 
after the heirs were recognized and placed in possession. 

We find in the record a correspondence between James McConnell 
Jr., the husband of one of the heirs, and the attorney of the succes- 
sion and heirs, Ferd. Marks, the Louisiana agent of the defendant 
company, and Dinkelspiel & Hart, the company’s attorneys. 

The first letter bears date October 25th, 1893, and is written by 
Mr. McConnell to Ferd. Marks. The writer declared that it appeared 
to be impossible to collect from the company without a law suit, the 
amount claimed by the heirs, under the policies; that demand had 
been made upon it by the tutor of the minor children, who was ad- 
ministering the Logan Succession in that capacity. That he wrote 
to enquire whether it would pay the amount, and when; that unless 
paid without further delay, legal proceedings would be taken for its 
collection. That the heirs offered to give the company the receipt 
of the tutor, as administering the succession, or his receipt as the 
representative of the minors, coupled with that of the major heirs, 
or an order of court, directing the company to pay the amount to 
the tutor, or all of them combined. 

On the 31st October, the company telegraphed Marks that it for- 

warded that day “ draft of Logan claim.” 
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On November 3d, Mr. McConnell wrote Marks that he supposed 
from this dispatch which had been shown him that the draft had 
been then received. That the amount due was $50.67 with legal 
interest from May Ist, 1893, and he would like to know whether the 
claim would be paid that day. Marks replied that the check was in 
the hands of Dinkelspiel & Hart, and to call upon them. 

On the same day, November 3d, the latter wrote Mr. McConnell 
that they were at last in possession of the papers from the defend- 
ant company in the matter of the claim, and suggesting that they 
meet and prepare a rule in the matter to be tried on the next 
Monday. 

On the 7th they wrote another letter to him, regretting that the 
interview suggested had not taken place, and requesting that they 
meet so as to have the rule tried and judgment rendered on the 
next Monday; that they had the draft ready to turn it over whea 
judgment, such as they desired, was rendered. On the next day 
Mr. McConnell wrote them to know what it was they required before 
paying over the amount. On the 9th of November, they replied, 
that they would turn over to him the draft of the company on pay- 
ment of the policy upon the rendition of a judgment ordering the 
company to pay to Doctor Pratt, tutor of the minor children, and 
agent of the major heirs. That they required this because the 
policy, they understood, in terms, made it payable to the adminis- 
trator; that he might take the rule in the succession of Doctor 
Logan; that they would accept service; that all the proof this re- 
quired could be made by ex-parte affidavits; that the proof was as 
to the name and ages of the children, and that there were no de- 
scendants of predeceased children; that they would turn over the 
draft as soon as the judgment was rendered without any delay. 

On the 21st November, McConnell wrote Mr. Marks that Dinkel- 
spiel & Hart stated to him that they were authorized to pay only 
the face value of the policy without interest, and would pay only on 
obtaining a receipt of payment in full upon their turning over the 
principal; that he protested against this action and insisted upon 
the payment of the interest, then amounting to about $125. On the 
4th December, Dinkelspiel & Hart wrote to McConnell that the 
letter of the contract being that the money was not to be paid, 
except to an administrator, they did not see how the company was 
liable for interest, until a demand had been made upon it by an 
administrator, and that they would be obliged to defend any suit 
that might be brought. 

The present action followed. 
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No question has been at any time raised as to assured having a 
joint claim under the policy. Notice and evidence of death were 
furnished to the company on or before the Ist of February, 1893. - 
The policies became payable on the 1st of May, 1893, and interest 
was due on them from that time. No tender of payment. is shown. 
The tutor and major heirs were authorized to receive payment at 
the maturity of the debt. We find no force in the position taken by 
the defendant, that by virtue of its “contracts” it had the right to 
‘insist that the succession of Dr. Logan should have beer placed in 
charge of an administrator in order that payment should be made 
to him alone. The addition of the words “his executors, adminis- 
trators or assigns” after the word “assured” making the policies 
payable “to the assured, his executors, administrators and assigns ” 
left the contracts precisely in the condition they would have been 
had- those words: been left out with payment to be made to the 
heirs, the executors or the administrators, as the one or the other 
would properly and legally represent the succession. 

There is nothing in the decision of this court in Moise Tutor vs. 
Mutual Reserve Fund Life Association (45th Ann., 736), which 
would warrant a contrary opinion. In that case the assured lived 
and died in Kentucky, the place of his domicil, the contract of in- 
surance was made there with an insurance company, having its 
domicil in New York. It so happened that some of his minor chil- 
dren were in Louisiana at the time of the father’s death to whom a 
tutor was appointed in the Civil District Court for the parish of 
Orleans. The tutor brought suit upon the policy, against the com- 
pany, by service upon an agent who represented it in Louisiana, evi- 
dently for Louisiana business alone. We held that the tutor was not 
authorized to bring the suit—that the domicil of the deceased was in 
another state, his succession opened there, the situs of the claim 
upon the policy was where the succession was opened, and that it 
was not a Louisiana asset falling under the administration and con- 
trol of the Louisiana tutor. The facts of that case are entirely 
different from those in the present case. The domicil of Dr. Logan 
was in this state—the tutor to his minor children was properly ap- 
pointed here—the contract sued on was made in Louisiana—the 
situs of the claim is here, and the company is properly represented 
by a Louisiana local agent. 

If defendant’s legal position be correct, then the debtor upon any 
claim whatever would have the right equally with the defendant to 
force the succession to which the debt should be due into the hands 
of an administrator for the purpose of receiving payment. Any 
debtor would be entitled to the same “ absolute protection ” against 

Vou. XXIV.—34. 
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contingencies which the defendant would have, and therefore, succes- 
sion without debts, with assets amounting to hundreds of thousands 
of dollars would have to be subjected to administrators com- 
missions, advertisements, court charges and the other expenses nec- 
essarily incidental to placing of an estate under administration 
simply to satisfy the groundless fear of a debtor owing the estste a 
hundred dollars. It is difficult to imagine that the defendant really 
and seriously maintains such a proposition. 

It is not suggested even that under the facts of this particular 
case there is danger to be apprehended from defendant’s making 
payment to the plaintiffs—no attempt has been made to show the 
existence of any fact which would go to weaken the finding made 
by the district court that the plaintiffs are the sole heirs of Doctor 
Logan. The succession was open by death on the 12th January, 
1893, and the heirs were recognized and placed im possession: as. 
long ago as September 19th, 1893, and yet no one has made a move 
in the direction of having an administrator appointed. We have no 
reason to suppose the succession owes any debt or that any fact 
exists which makes such an appointment necessary or advisable. 
All that defendant can ask, is that it be protected against a double- 
payment. Payment to the plaintiffs herein, under the judgment 
herein rendered in their favor, will, in our opinion, be a perfectly 
safe payment, and defendant had no grounds for thinking otherwise. 

We think the judgment correct, and it is hereby affirmed. 





Monteleone vs. Roya! Ins. Co. 


SUPREME COURT OF LOUISIANA. 


ANTONIO MONTELEONE 
v8, 
ROYAL INS. CO., or LiverPoot anp Lonpon.* 


When proofs of loss were furnished and a discussion ensued as to whether the 
amount payable should only be for repairs or for a total loss, which ended 
in a denial of liability except for repairs, a defense that plans aud specifi- 
cations were not furnished as required by the proofs fails. 


The building was described as occupied by stores and dwellings. 


Held, That uses of part for shop purposes not differing materially from the 
uses specitied did not vitiate the policy. 


The building was old and weak. There was contradictory testimony whether 
it could be safely and satisfactorily repaired after the fire. But it was 
condemned and repairs were not permitted by the municipal authorities. 


Held, That the police power to condemn unsafe buildings will not be ques- 
tioned, and the courts will be slow to interfere with its exercise. 


Held, That under the circumstances the insured was not obligated to accept 
an indemnity limited to the cost of repairs. 


Held, That a total loss may be claimed, though the walls stand and the ele- 
ments of the building are not wholly consumed. Nor does it affect the 
case that the conditions are partly due to causes existing before the fire. 


A policy on buildings front and rear includes connecting or yard walls. 


L. F. Boucuerav, Horace E. Upton, A. A. Ker, for Plaintiff. 

Farrar, Jonas & Krurrscanirt, for Defendant. 

‘ Mier, J. 

The plaintiff claims payment of $10,000, the amount of the policy 
of insurance issued by defendants on the plaintiff's property de- 
stroyed by fire, the peril insured against. The defense is that plans 
and specifications required by defendant as part of the proof of loss 
were not furnished; that the risks were increased after the insurance 
without the consent of the insurer, and a denial of the damage 
alleged to have been caused by the fire. 

It is in proof that proofs of loss were furnished, and there were 
negotiations between the parties in reference to the amount the de- 
fendants should pay. The real question was whether the payment 
should be an amount sufficient, the defendant claimed, to repair the 
building insured, and put it in the condition it was before the fire, 
or whether the value, as in: case of total loss, as demanded by the 
plaintiff, should be the indemnity under the policy. The discussion 
ended with the denial of liability, except for repairs. In view of 
this discussion and efforts to adjust the loss resulting in a difference 


*Decision rendered, April 22, 1895. Reported by J. O. Hart, of New Orleans bar 
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which admitted of no settlement by any papers supplementing the 
proofs of loss, we think the defense fails, that plans and specifica- 
tions were not furnished: Wood on Fire Insurance, § 414, et seq. 

The building, three stories, adapted for stores, as’ well as for 
dwelling purposes, was partly occupied at the time of the insurance. 
The uses of the building were indicated by the policy describing it 
as occupied by stores and dwellings. When the fire occurred there 
were in the building a barber shop, a shoe-fitting establishment, not 
using machinery, and portions of the premises were devoted to other 
shop purposes, not in our view differing materially from the uses 
specified in the policy. In our opinion the risks of fire were not 
sensibly increased by the kinds of business carried on in the build- 
ing when the fire occurred, and the circumstance that an additional 
or increased premium of insurance was demandable, by reason of 
the nature of the occupancy, not of a dangerous character, as it 
seems to us, does not of itself sustain the defense of incurred risk: 
Wood, § 226, 243. 

The serious question in this case is as to the amount of the loss. 
The building was old and the copious testimony as to its walls, floor- 
ing, joists, openings and in other respects, produces the conviction 
that, when insured, the building was not sound. It was seriously 
affected by the fire, both by the flames and falling debris. The 
party-wall was so injured as to be useless; that portion dividing the 
yards was inclined; the wall opposite the party-wall, that is, in the 
Custom House side, was strained; there is testimony the cross walls 
leaned, and the joists were charred. Of course, the injuries by the 
fire were the more serious, because of the condition of the premises 
before, requiring, it seems, girders and other appliances to hold it 
together, and it is in proof that, at the time of the fire, necessary 
repairs were being made. The current of the testimony is, the 
building was old and frail before the fire; one of the witnesses tes- 
tifying it was unsafe, and that it was so injured by the fire as to 
make it insecure, even with the repairs possible to be made. In 
this condition the building was condemned by the city engineer, and 
there was a refusal on the part of the city authorities to permit any 
repairs. The public safety, in their opinion, required the building 
should be rebuilt. 

In this condition of the record, it is urged on us by the defendant 
that the building could have been repaired, so as to make it as good 
as before the fire, and the cost of these repairs should be the meas- 
ure of the recovery. There is a mass of testimony to the practica- 
bility of such repairs, or their efficacy, if made or attempted. There 
is testimony to the effect the building was injured to such an extent 
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as to be beyond repair. On the other hand it is testified, on behalf 
of defendant, that if the party-wall was taken down and rebuilt; 
anchors introduced connecting the walls, strips of new flooring sup- 
plied, with new work on ceilings and cross walls, it would put the 
building in the same condition it was before the fire. The qualifica- 
tion of all this kind of reparation, not to he accomplished without 
large expense, is, that after all, as we gather from the record, the result 
would be what the witnesses term a “fire job,” sufficiently express- 
ive, but made clearer by the testimony of defendant’s witness that 
the building with all the proposed repairs would still be unsafe. 

The police power of municipal corporations to guard against un- 
safe buildings, by ordering their demolition, will not be questioned. 
Its exercise may be erroneous, and the power may be abused, but 
still it exists subject to judicial control. But the courts would not 
interfere with it unless on very clear grounds. In this case there is 
the condemnation of this building by the city engineer; the action 
of the mayor for the enforcement of that condemnation; the prose- 
cution of the owner, the plaintiff, for noncompliance, and finally the 
refusal of the city authorities to permit attempted repairs of a build- 
ing deemed a menace to life. The defendants claim all this action 
of the authorities was illegal, and not to be considered in determin- 
ing the question of liability under the policy. Conceding the action 
was not conclusive, we are remitted to the issue of fact as to the 
condition of the building, and our conclusion from the record is, 
that no repairs would have furnished a safe building. 

There is thus presented the question whether the indemnity to 
the assured for a loss by fire is to be found in the estimated cost of 
repairs, which, if made, would not give him a secure building, and 
when, too, the authorities prohibit the repairs. Can the assured be 
required, under the repairing clause of the policy, or under any 
view, to accept that species of indemnity! Are not all insurance 
policies, and their reservations as to repairing buildings injured by 
fire, subordinated to the public safety, and the police power secur- 
ing the public against insecure building and dangerous construc- 
tions? Irrespective of all considerations of the public safety is not 
the assured entitled, under any interpretation of the policy, to some 
other and better indemnity for a loss by fire, than the cost by re- 
pairs on the building that cannot be made safe by any repairs? A 
total loss may be claimed, though the walls of the building stand, 
and the elements that composed it be not entirely consumed. It 
is the same, we think, when the insured building cannot be made se- 
cure by repairs. Nor will it make any difference, in such cases of con- 
structive total loss, that the condition after the fire is due, in part, 
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to causes existing before. Such causes are deemed the remote, not 
the proximate, causes of the loss. 

The insurer taking a risk on an old, and in this instance, insecure 
building incurs the obligation to pay for a total loss, if the injuries 
by the fire, combined with antecedent defects, make repairs imprac- 
ticable. The value of the old building at the time of the fire is the 
measure of the indemnity promised by the policy. Recognizing this 
measure as applicable in this case, we understand it to be not dis- 
puted; the lower court has adopted the minimum valuation of the 
witnesses: Wood on Fire Insurance, § 445, 446; May on Insurance, § 
433; 18th S. W. Rep., 337; 54th Cal., 450; 127th Mass., 309; 11th 
Mich., 446; 19th Wall., 640; Amer. Dig. (1893), p. 2671, No. 316. 

The defendant contends against any liability for injury to the wall 
between the yard and the adjacent premises. The insurance was 
on the main and rear buildings. We are not furnished with any 
authority, excluding such a policy injury to the connecting or yard 
walls. It would seem that a policy on buildings, front and rear, 
should be deemed to include appurtenances as walls: Wood on Fire 
Insurance, § 474; Workman vs. Insurance Co., 2d La., 507. There 
is no issue made in the discussion as to the value of the debris of 
the old building used, as we infer by the insured, and though the 
insured is held for a total loss. We have been called on to deal only 
with two standards of liability, that of repairs which we cannot 
adopt and that of valuation of the insured building, as to which 
there seems to be no dispute. The insurer suggests that there 
should be, in any event, an allowance for one-half of the value of 
the party-wall not insured. We understand his right against the 
adjacent proprietor, for that half would pass by subrogation: 2 
Wood, § 500. Still, there is no objection to make the reservation of 
the right. 

It is, therefore, ordered adjudged and decreed, that reserving the 
defendant’s right to claim of the owner of the property, adjacent to 
the premises insured, the amount he may owe for the party-wall, the 
judgment of the lower court be affirmed. 
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SUPREME COURT OF LOUISIANA. 


In THE MATTER OF THE 
PELICAN INSURANCE COMPANY 


In Liqumartion.* 


An insurance company cannot resist the payment of a policy obtained in good 
faith and without misrepresentation, issued to a firm, when there is only 
one person in said firm; particularly when the agent issuing the policy 
knows that only one person composes said firm. 


It is no defense to the payment of the loss that the policy was signed by offi- 
cers who had ceased to be such when the policy issued. 


A party who obtains a policy from a former agent of the company, with whom 
he had done business, and who has in his possession blank applications 
and policies, will be protected in the absence of actual knowledge on his 
part that the party acting as agent, was, in fact, not the agent of the 
company. 


Frank McGuom, Attorneys for Appellants. 
Carroit & Carrot and DinketspreL & Hart, Attorneys for Appellees. 


McEnery, J. 

W. F. Grubbs & Co., doing business in North Carolina, insured a 
stock of goods in the Pelican Insurance Company. 

There was a total loss by fire. W. F. Grubbs was the only mem- 
ber of W. F. Grubbs & Co., and he claims as beneficiary. For the 
reason that he was the sole member of the firm, the liquidators op- 
pose his demand, and invoke the provisions of section 2668, Revised 
Statutes, which says: “No person shall transact business in the 
name of a partner not interested in his firm, and when the designa- 
tion ‘and company, or & Co.,’ is used, it shall represent an actual 
partner or partners.” An interpretation has been placed upcn this 
section in the cases of Kent & Co. vs. Mojoiner (26th Ann., 259); 
Miller & Co. vs. Creditors (37th Ann., 604); and Wolfe vs. Joubert 
(45th Ann., 1100), in all of which it was held that section 2668 was 
intended to prevent the use of the name of a person not evidently 
interested in the name of the firm, thus inducing a false credit to 
which it was not entitled, and which the section was intended to 
prohibit the obtaining. It does not forbid the giving of credit. 
The section of the revised statute does not pronounce the contract 
entered into with a firm composed solely of one member null and 
void. The debtor of such a partnership or firm cannot plead the 
nullity of his engagement on account of the creditor’s violation of 


* Decision rendered, April 22, 1895. Reported by W. O. Hart, of the New Orleans bar. 
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the statute where there is only a penalty affixed to its violation: 
Wolf vs. Joubert, 45th Ann., 1100. 

But the contract of insurance was made in North Carolina, and 
there was no violation of the statute in Louisiana. We are not in- 
formed that a similar statute exists in North Carolina: id. 

The liquidators affirm that there was a false representation to the 
insurance company when W. F. Grubbs & Co. took out the policy, 
as that firm was supposed to have entered into the contract with the 
insurance company, and not with W. F. Grubbs individually. We 
do not think that the withholding of this knowledge from the insur- 
ance company, that W. F. Grubbs was the only member of the firm, 
was the omission of a fact material to the risk. It had no reference 
to the valuation, situation or occupancy of the property insured, and 
the title to the same was really in the party effecting the insurance. 
The agent, however, who issued the policy was aware of the fact that 
W. F. Grubbs was the sole member of the firm. It does not appear 
from the testimony that W. F. Grubbs used the name of W. F. 
Grubbs & Co., for the purpose of obtaining any advantage over the 
company. W. F. Grubbs acted in good faith in obtaining the pol- 
icy, and no fact was withheld by him which it was essential for the 
insurance company to know. 

In the case of Pelican Insurance Co. vs. Smith (92 Ala., 428), to 
which we have been referred, the issue in the case was not the same 
as in this. Smith & Co., which was composed only of M. A. Smith, 
took a policy on a storehouse and goods. Before the application for 
the insurance, M. A. Smith sold the store and all the goods to his 
wife. No disclosure was made to the company that Mrs. Smith was 
the owner of the property insured. 

In the opinion, the Supreme Court of Alabama said: “ Under the 
evidence, as it now appears in the record, itis clear that defendant’s 
agent had no information or notice that plaintiff was the owner of 
the property, and it is equally clear that M. A. Smith, by his state- 
ments and answers, induced the defendant’s agent to believe he, M. 
A. Smith, was insuring his own property and goods, and that he 
owned the same in fee simple.” 

In another part of the opinion the court said: “If M. A. Smith 
was plaintiff in this action, and the defense set up was that defen- 
dant issued the policy upon the belief that some other person asso- 
ciated with M. A. Smith constituted the firm of Smith & Co., the 
failure to make the inquiry might be fatal to the defense.” 

The agent in North Carolina failed to make any inquiry as to the 
composition of the firm of W. F. Grubbs & Co., but it is a fact that 
the agent knew that W. F. Grubbs was the sole member of the firm. 
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The Pelican Insurance Company had a general agent at Raleigh, 
in North Carolina, who appointed the sub-agent, with whom the 
opponent Grubbs did business. 

The company withdrew from the state, and so informed its gen- 
eral agent, who was instructed to return to the home office all blank 
policies, etc. No public notice was given of this withdrawal, nor 
was any information conveyed directly or constructively to W. F. 
Grubbs, that the company had ceased business in North Carolina. 
The agent who issued the policy to W. F. Grubbs & Co., and with 
whom said firm, or W. F. Grubbs, had been doing business, swears 
that he had never received any notice of the withdrawal of the com- 
pany from North Carolina. He still had in his possession the blank 
applications and policies. The possession of these blanks by the 
agent would lead one, not informed otherwise, who had been in the 
habit of insuring with the agent, to believe that he was still in the 
service of the company.’ 

It is urged by the liquidators that the names of the officers at- 
tached,to the policy were not, in fact, officers of the company, and 
had ceased to be such long before the policy issued. But it was used 
by the company, and when issued by the agent became properly an 
authenticated policy of the company. 

One of the liquidators, and ex-president of the company, says that 
when new officers were elected, it was not usual to call in blank 
policies signed by their predecessors. They were still used. 

Through error, a credit of $18.80, paid after the sheriff's cost bil 
was filed, was not allowed in the judgment, although it was presented 
to the c6urt below. The civil sheriff prays for an amendment of the 
judgment, allowing the credit, and for a release from the tax for 
costs of appeal. 

The error should have been corrected below, or a release before 
appeal was taken given to the liquidators. 

In order to correct the error an appeal became necessary. It is 
therefore ordered, adjudged and decreed that the judgment appealed 
from be amended, so as to reduce the sheriff’s costs to $12.50, and 
in all other respects it is affirmed, the sheriff and the liquidators to 
pay equally the costs of this appeal. 





Supreme Court of Nebraska. 


SUPREME COURT OF NEBRASKA, 


FRANK 
v8. 
‘PACIFIC MUT. LIFE INS. CO., or CALIFORNIA.” 


Suit was brought to reform a policy of accident insurance by inserting a 
provision in accordance with the verbal contract between the insurer’s 
agent and the insured. The provision which it was sought to insert was 
to the effect that in case of the loss of one foot the insurer would pay one- 
third of the principal sum. The insurer defended on the ground that its 
agents were forbidden to write policies of that character in favor of 
persons already crippled when the policy was written. 


Held, That the evidence sustained a finding for plaintiff. 


That circulars issued by authority of the insurer, and brought to the notice 
of the insured before the policy was written, were admissible in evidence 
where they advertised that the insurer wrote policies paying one-third for 
the loss of one foot, and stated no restrictions as to persons in whose favor 
such policies should be written. 


That such circulars were admissible to show that the insurer had ‘held its 
agent out as authorized to write such policies to all persons. 


That, the insurer having so held out its agent as authorized to write the policy, 
it is estopped from now denying his authority. 


Cuas. O. WHepon and Cuas. E. Macoon, for Appellant. 
Srepewick & Power, for Appellee. 
Irvine, C. 

The plaintiff in error opens its brief by stating that this cause 
comes into this court both on appeal and by petition inerror. This 
is impossible. It has been several times held that in cases which are 
in their nature appealable a party must elect which remedy to pur- 
sue, and will not be permitted to bring up for review the same 
judgment by both methods. A petition in error having been filed 
in this case, and there having been an appearance by the defendant 
in error, the case will be treated as before us on error, and not on 
appeal. The assignments of error, however, cover all the questions 
argued, so that the difference in procedure does not affect the result. 

Frank sued the insurance company, alleging that on January 8, 
1891, he had paid the company $4.50 as the premium for a policy of 
accident insurance, in consideration whereof the defendant executed 
and delivered to him a ticket of accident insurance in the sum of 
$3,000. The policy, or so-called “ticket ” is then set out at large in 
the petition. The terms of this policy are for the most part im- 
material to a consideration of the case. It purported to insure the 
person to whom issued, for a period of 30 days, against death or 
"* Decision rendered, March 6, 1895. SyllabusbytheGourt. = ~~—~S~CS*~*~S 
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disability caused by external, violent, and accidental means, pro- 
viding for the payment of $3,000 in case of death, and a certain sum 
per week during disability caused by accident. The plaintiff then 
alleged that it was agreed between the parties at the time the con- 
tract was made that in case of loss of one foot by such accident he 
should be paid one-third of the amount of the insurance named in 
the policy, to wit, the sum of $1,000, but that by mistake the pro- 
vision for such payment was omitted from the ticket; that by agree- 
ment the ticket had been left with the agent of the company after 
its issuance, and plaintiff did not see or read it, and supposed it 
contained this provision, in accordance with the terms of the actual 
contract; that while the policy was in force plaintiff received an 
injury by being accidently shot, necessitating the amputation of one 
foot. He then pleaded compliance with all the terms of the policy, 
and prayed that the policy be reformed by inserting a clause in ac- 
cordance with the oral agreement providing that, in case of the loss 
of one foot, he should be paid one-third of the amount of the policy, 
and then prayed judgment for $1,000. The insurance company 
admitted issuing the policy, and admitted the injury sustained by 
plaintiff, and denied all other allegations in the petition. For a 
second defense defendant pleaded a failure to give proper proofs of 
loss. The company is not now claiming anything by reason of this 
defense. For athird defense the company alleged that before the 
issuing of this policy the plaintiff had lost his right hand and portion 
of his right arm; that the company did not insure any persons who 
were crippled or maimed so as to provide for the payment to them, 
in case of loss of a foot, of one-third of the amount of the policy; 
and that no agent of the defendant had any authority to issue a 
policy so providing to any one so crippled or maimed, or to make 
any contract so insuring any one. The plaintiff, in reply, admitted 
that he had, prior to the issuing of the policy, lost his right hand 
and a portion of his right arm, and averred that at the time the 
policy was issued the defendant furnished its agents with circulars 
and advertising matter representing that the defendant wrote 
policies of insurance as stated in the petition, without mentioning 
any such restriction as pleaded in the third defense of the answer, 
and that such circulars and advertising matter had been furnished 
to plaintiff as a basis of and inducement to enter into the contract 
of insurance; and that defendant thereby led the plaintiff to believe 
that its agents were authorized to make such contracts. There was 
a finding and judgment for the plaintiff for $1,000. 

The argument by the insurance company is not directed to any 
special assignments of error, but is based on the ground that the 
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evidence did not warrant the court in reforming the policy as prayed. 
We agree with counsel that, in order to authorize a court of equity 
to reform an instrument purporting to constitute a contract, it must 
be shown by satisfactory evidence that because of mutual mistake 
the instrument fails to express the contract which was in fact made, 
but we think the evidence was of such a character as to bring this 
case within the rule stated, and justified the finding and judgment 
of the trial court. The evidence shows that the plaintiff was the 
editor of a newspaper; that he habitually carried a large amount of 
accident insurance; that the defendant company inserted its adver- 
tisements in his paper, and the cost of this advertising was applied 
to the payment of premiums for insurance issued to him. Some 
months before this policy was issued he had applied for a policy of 
accidental insurance in the defendant company, and his application 
was referred to the principal office for action, on account of. his 
having lost a hand and portion of an arm. The policy was finally 
issued to him, and provided, among other things, that if injuries of 
the character insured against should within 90 days result in the 
loss of one entire foot, one-third of the principal sum should be 
paid. This policy was canceled, the agent stating as the reason 
therefor that for the premium paid on such policy the company was 
not willing to carry it when the insured already had so much other 
insurance. The agent then stated that, while this was true, the 
plaintiff could buy accident tickets which would insure him in the 
same manner as the policy, the agent giving the plaintiff at the same _ 
time a circular to the same effect. The premium on a ticket was 
$4.50 for 30 days, while on the regular policy it was $25 per year 
A ticket was therefore issued to plaintiff, but left in the possession 
of the agent. When this ticket expired, another was issued, and 
left in the same manner. These tickets seem to have been left with 
the agent because of the manner in which accounts were carried 
between the agent and the plaintiff, the agent retaining the tickets 
in his possession, and charging the premiums against the plaintiff's 
bill for advertising whenever settlements were had. This procedure 
went on for some months, until plaintiff met with the accident de- 
scribed in the petition, during the currency of one of the tickets, 
In endeavoring to collect upon this ticket he learned for the first 
time that it contained no provision for the payment of one-third of 
the principal sum in case of the loss of a foot. The agent testifies 
that he supposed throughout the whole proceeding that the ticket did 
contain such a provision. The evidence shows that both the agent 
and the plaintiff had a distinct understanding to the effect that the 
contract was of this character, and, if the agent was authorized to 
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make such contract, then the case was clearly one of a mutual mis- 
understanding calling for a reformation by a court of equity. The 
company proved quite conclusively that agents had no actual 
authority to issue policies having the provision contended for (which 
seems to be termed an “eye and limb clause.”) to persons already 
crippled or maimed. It was also shown that the company customarily 
did not issue policies under such conditions. But the question here 
is not, what was the company’s custom? or, even, what was the 
agent’s actual authority ? but, what did the company do in this case, 
and what did it hold its agent out as authorized to do? It appears 
that when the plaintiff's regular policy was canceled the agent in- 
formed plaintiff that he could obtain a ticket of insurance containing 
the same terms as the circular which it is proved was issued for dis- 
tribution by authority of the company, advertising these tickets, and 
calling special attention to this “ eye and limb clause,” without stating 
that there were any restrictions upon the issuing of such tickets. 
The defendant contends that this circular was not admissible in 
evidence, being in the nature of preliminary negotiations, not em- 
bodied in the final contract. But the effect of the circular in this 
case is not to ingraft foreign provisions upon the policy. It was 
admissible in evidence, accompanied as it was by proof that it was 


issued by authority of the company, for the purpose of showing that 
the company held out its agents as authorized to write policies such 
as both the agent and the insured thought had been wriiten in this 
case. Having held out its agent as authorized to write such a policy, 
the company is now estopped from denying his authority. The 
judgment of the district court is right, and is affirmed. 


SUPREME COURT OF IOWA. 


DRYER 
v8. 
SECURITY FIRE INS. CO.* 


The application described the property as located on certain premises and 
the policy insured it only while there. At the time of insuring the 
applicant informed the agent he was about to move and the latter 
assured him it would make no difference. 

Held, That the insured was charged with a knowledge of the limitations on 
the power of the solicitor, and that he could not bind the company 
contrary to the policy provisions by his personal statements as to effect 
of removal. 


* Decision rendered, April 6, 1895. 
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D. D. Murray, for Appellant. 

James E. Cortert, fur Appellee. 

Rosrnsoy, J. 

The defendant issued to the plaintiff a policy insuring him against 
loss or damage by fire, to the amount of $400, on household furni- 
ture, beds, bedding, sewing machine, wearing apparel, and provisions. 
During the life of the policy, property it was designed to cover, to 
the amount of $340, was destroyed by fire. The defendant resists 
payment on the ground that the property insured was covered by 
the policy only when on the premises therein described, and that it 
was five miles from them when destroyed. The policy was issued 
on a written application of the plaintiff, which was prepared by an 
agent of the defendant named Adams. The application described 
the property insured as situate on and confined to premises on a 
section specified, and that description was carried into the policy. 
It may be conceded, for the purposes of this appeal, that, according 
to the terms of the policy, it covered the property in question only 
when on premises described; and it is admitted that the property 
was five miles from them when destroyed, although in the same 
county. The plaintiff is a German, unable to read or write the 
English language. The application was signed in October, 1889, 
and asked for insurance for the term of five years from the Ist day 
of that month. The policy was issued as asked in the application- 
At the time the plaintiff occupied the premises described in the 
application as a tenant, and his lease for them expired on the 1st 
day of the next March. He testifies that when the application was 
prepared he told Adams that he would have to move on the Ist of 
March, and had better wait before insuring until he was settled; 
that Adams told him it would make no difference, so long as he re- 
mained in the county; that Adams said he “ would fix it all right for 
him, so that it would be effectual wherever he might move to in the 
county.” The application was then executed, but was not read by 
nor to the plaintiff. He had no knowledge before the fire that the 
policy did not cover the property excepting while it was in the 
premises he occupied when insured. 

Adams denies some of the statements made by the plaintiff, and 
claims that he told the plaintiff that in case of a change of location 
he must notify the company, but the jury were authorized to find 
the facts to be as testified by the plaintiff. The defendant contends 
that the plaintiff is not entitled to recover, even though it be con- 
ceded that his claims in regard to the statements of Adams are well 
founded, for the reason that Adams was a soliciting agent only, 
without power to make contracts for his company. It cannot be 
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claimed that the evidence shows the authority of Adams to have: 
been greater than that of a soliciting agent. It does not appear 
that he had power to do more than to obtain applications for insur- 
ance, and forward them, with premiums, to the defendant. Certainly 
it is not shown that he had any power to agree that a policy would 
be issued, on the application of the plaintiff, which would cover the 
property insured, wherever it might be, in Clayton County. It is 
the well-settled rule in this state that the insurance company is. 
- bound by the knowledge of material facts which the soliciting agent 
possesses when he takes an application for insurance. If the 
applicant answers correctly the questions asked by the agent, he has 
a right to rely upon the latter to so prepare the application that it 
will properly state the facts of which the principal wishes to be- 
advised before issuing the policy. If the agent prepares the appli- 
cation, but fails to have it show material facts, and the applicant is. 
blameless, the failure of the agent is chargeable to the company and 
furnishes no ground upon which it can avoid liability: Jamison vs. 
Insurance Co., 85 Iowa, 253, and cases therein cited; Reynolds vs. 
Insurance Co., 80 Iowa, 566; McComb vs. Insurance Co., 83 Iowa,,. 
251. It was the right of the plaintiff to insure his property only on 
condition that the insurance should be good wherever the property 
might be, in Clayton County, and it was within the apparent power 
of the defendant to furnish that kind of insurance. It was a part 
of the duty of Adams, in preparing the application, to designate in. 
it the place or location where the insured property was to be kept 
during the life of the policy. He knew that the plaintiff would take: 
insurance only on condition that it should continue good wherever 
the insured property might be, in Clayton County, during the life of 
the policy. He knew, for he was told, that the plaintiff could not 
read in the English language. The application was designed to be 
the proposition of the plaintiff for insurance, and, as the agent pre- 
pared it, he should have caused it to express fairly and fully the- 
proposition as made by the plaintiff. Knowing what that was, he 
volunteered to express it, but failed to do so. If the plaintiff was 
ignorant of that failure, and was not guilty of culpable negligence 
in not discovering the omission in the application or policy, it may 
be that the defendant would be estopped to deny that its policy 
covered the loss in question. But the district court instructed the 
jury as follows: ‘“ (8) The plaintiff, however, alleges, in substance, 
that, at the time he made the application for said policy, Mr. Adams, 
who, as agent for said company, solicited said application, represented 
to the plaintiff, without qualification, that the policy to be issued to- 
him would cover said property, wherever the same might be located. 
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in this county, and that he, believing this and relying upon it, was 
induced to make the application, and accordingly removed the 
property. The defendant company denies this, and thus is presented 
the issue which you are to decide. (9) The burden of proof is on 
the plaintiff to prove, by a preponderance of evidence, that he was 
deceived by the agent of the company in the manner aforesaid. 
Unless the plaintiff has so proved this, he cannot recover. If he 
has so proved this he is entitled to a verdict in his favor. (10) The 
plaintiff and the defendant Adams have both testified. Both agree 
that the plaintiff told the agent that he was only a tenant, and 
might want to remove his property. The plaintiff testifies, in sub- 
stance, that the agent told him, without qualification, that it would 
be fixed so that he could remove the property to any place in the 
county, and said nothing about notice to the company. Adams 
testifies, in substance, that he told the plaintiff that he could remove 
the property to any place in the county by giving notice to the 
company. If Adams was right in his testimony, the plaintiff cannot 
recover. If the plaintiff was right, and if he was misled, as he claims, 
thereby, the plaintiff can recover.” This portion of the charge, in 

- terms, instructed the jury in regard to alleged misrepresentations of 
the agent, and the reliance of the plaintiff upon them; but its real 
effect was to instruct the jury that the plaintiff was authorized to 
rely upon the statements of the agent us to what the policy would 
cover, or, in other words, that the agent might make a contract which 
would bind his principal. That this was the natural and legal effect 
of the language used, cannot, we think, be successfully denied. 
But as we have seen, Adams appears to have been only a soliciting 
agent, and if that was his true character it was no part of his duty, 
and not within the scope of his powers, to contract for his principal, 
to construe its policies, or to determine their legal effect. As he was 
a special agent, not clothed with any apparent right to do more than 
to solicit insurance, and to perform such acts as were incident to that 
power, the plaintiff was charged with knowledge of the limitations 
of his agency, and was not authorized to give any contractual effect 
to the statements he made. His principal was bound by the 
knowledge he had when the application was prepared and accepted, 
but not by statements he made outside the scope of his apparent 
powers. We conclude that the district court erred in giving the 
portion of the charge quoted, and its judgment is for that reason 
reversed. ‘ 





Lakings vs. Phenix Ins. Co 


SUPREME COURT OF IOWA. 


LAKINGS 
v8. 
PHENIX INS. CO.* 


The policy was various, enumerated farming utensils, grain, horses, situated 
on and confined to premises actually occupied by insured. 


Held, That the policy did not cover a loss on part of the property intended to 
be covered while situated on premises nearly twenty miles away from 
those described, though a part of it had been temporarily taken there 
for ploughing. 


Zink & Roseperry, for Appellant. 
Samis & Scorr, for Appellee. 
Rosinson, J. 

The material facts shown by the petition and admitted by the 
demurrer are substantially as follows: The defendant issued to. the 
plaintiff a policy insuring him against loss or damage by fire on 
household furniture and other property for the term of five years. 
During the life of the policy a portion of the property which it was 
designed to cover, consisting of 3 horses, 1 colt, harness, a plow, 
plow tongue, neck yoke, and whiffletree, 20 bushels of corn, and 
half a ton of hay, was destroyed by fire. The policy was issued on 
an application which asked for insurance on “reapers, mowers, 
harvesters, and farming utensils (excepting threshing machines), 
wagons, buggies, and harness in buildings on premises; on grain in 
granaries, or in barns, in cribs or in dwelling; * * * on horses, 
mules, and colts * * * while on premises only, and against loss 
by lightning while at large. Situated on Sec. 4, Twp. 93, range 46, 
county of Plymouth, Iowa.” The application also contained the 
following: “I warrant the foregoing application * * * to con- 
tain a full and true description and statement of the circumstances, 
conditions, situation, value, incumbrance, occupation. and title to 
the property hereby proposed to be insured in the Phenix Insurance 
Company; and I warrant the answers to each of the foregoing 
questions to be true.” The property was described in the policy as 
it was in the application, excepting that the policy insured “ horses, 
mules, and colts on premises, and against loss by lightning while at 
large.” The policy also contained a provision, following the speci- 
fications of the property insured and referring to it, which is as 
follows: “Situated (except as otherwise provided) on and confined 

*Decision rendered, April 6, 1895. 
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to premises actually occupied by the assured, to wit, leased acres, 
Sec. 4, Twp. 93, range 46, Plymouth County, Iowa.” The policy was. 
based on the application, every statement of which was made a 
warranty, and a part of the policy. When the policy was issued, 
and when the loss occurred, the plaintiff was a farmer, and kept and 
used the property destroyed, excepting the hay and corn, in his 
business, and was so using it at the time it was destroyed. At that 
time all of the property in question was on section 26, in township 
92 north, of range 48, in Plymouth County, nearly 20 miles from the- 
place described in the policy. All of it, excepting the hay and corn, 
had been taken there temporarily for the purpose of plowing. The 
colt was with its dam, and the hay and corn were for use in feeding 
the horses. The ground upon which the demurrer was sustained 
was that the policy covered the property destroyed only while it was 
on the premises described in the policy, and not at the place where 
the loss occurred. ‘The appellant contends that the character of the 
property insured must be considered in determining the true con- 
struction of the policy; that, unless the language used prevents, the 
presumption is that the policy was issued with reference to the 
character and probable use of the property; and that, while it was 
used in the manner and for the purposes contemplated by the 
parties, the policy continued in force. He further contends that 
the policy does not limit the use of the property to the premises 
described in the policy. In Peterson vs. Insurance Co. (24 Iowa, 
494), the property insured was described as “situated Sec. 22, Twp. 
99, R. 7 west,” and the only claim of the limitation was based on 
that description. It was held not to limit liability under the policy 
to joss which occurred on the section specified. It was held in Mills: 
vs. Insurance Co. (37 Iowa, 400), that a policy on “live stock on 
premises, $225, situated Sec. 7, 76, 27,” was not limited to the 
property while on the premises. In McCluer vs. Insurance Co. (43 
Towa, 349), it eppeared that the policy in dispute was on property 
“ contained in a frame barn situated on the northwest corner of Alley 
and Eleventh streets, Dubuque, Iowa.” It was held that this de- 
scription did not limit the liability of the insurance company to loss 
which occurred in the barn, but merely indicated the place where it 
was to be deposited when not in use. That rule was followed in 
Longueville vs. Assurance Co. (51 Iowa, 553), which was a case 
where the property insured was described as “all contained in two- 
story frame dwelling on lot 6, Newberry’s subdivision, Dubuque, 
Iowa.” In these cases stress was laid upon the use of the 
property which must have been contemplated by the parties to 
the contract of insurance. This case would be covered by the same: 
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rule if the property insured was merely described as in or on certain 
premises. But the language used in the policy under consideration 
is more significant and restrictive. It is true, there is not express 
provision in the policy making it void or inoperative as to property 
insured when away from the premises described. It is also true 
that the description of the horses, mules, and colts contained in the 
policy omits words set out in the application. But the policy and 
the application together contain the contract of insurance. The 
application asks for insurance on the horses and colts “ while on the 
premises only.” Insurance on other property is asked in terms less 
restrictive, and the situation of all the property to be insured is 
given. The policy insures the hay “in stacks,” the farming utensils 
and harness “in buildings on premises,” and the horses and colts 
‘fon premises.” This is not all, however. The property insured is 
further specified as “ situated (except as otherwise provided) on and 
confined to premises actually occupied by. the assured,” which are 
described. This, we think, was intended to limit liability under the 
policy to loss which should occur to the property while on the 
premises. The application shows that this was what was desired by 
the plaintiff as to the horses and colts, and the policy adopted the 
general provision applicable alike to all the property insured. We 
know of no reason why such a limitation as that is not valid. Even 
if it be true that the policy should be held to continue in force 
while the property is not on the premises described, if it is used 
for ordinary purposes which must have been contemplated by the 
parties when the policy was issued, it must be held that the policy 
did not cover the loss in question, for it occurred while the property 
was being used at an unusual distance from the place where it 
should have been kept. That was not an ordinary use, and could 
not have been contemplated by the parties when the insurance was 
effected. We conclude that the demurrer was properly sustained. 
Affirmed. 





Ap; ellate Court of Indiana. 


APPELLATE COURT OF INDIANA. 


MANCHESTER FIRE ASSURANCE CO. 
v8. 


JAMES E. GLENN Et Au.* 


‘Where the policy covers specifically several distinct items for a single premium 
and the items are so situated that the risk on one cannot be affected with- 
out affecting all, the policy is an entirety. But the rule is otherwise if 
the risk on each item is separate and distinct from the others. 


The contract of insurance is personal and one person cannot be substituted 
for another without the consent of the insurer. The assignment of the 
entire policy with such consent creates a new contract. The assignment 
of the policy as to part of the items only with the consent of the insurer 
is a waiver of an objection that it was not entire. 


Where the complaint alleges waiver of proofs of loss. 


Held, That a demurrer to the company’s plea in abatement, addressed to the 
whole complaint, was properly sustained. 


Lotz, J. 

This action was brought by the appellee against the appellant on 
a policy of fire insurance. The first and second assignments of error 
call in question the sufficiency of each paragraph of amended com- 
plaint. It appears from the averments of the first paragraph that 
Koerner and Zimmer, a copartnership, were the owners of a building 
situate on a lot in the town of Birds Eye; that Frank Zimmer, one 
of the partners, was the sole owner of a stock of merchandise and 
the office furniture and fixtures contained in said building; that the 
appellant executed a policy of insurance in which it was stipulated 
that in consideration of the sum of $35 it insured Koerner and Zim- 
mer and Frank Zimmer against loss by fire for the period of one 
year in the sum of $1,000, divided as follows: $300 on the building s 
$33.33 on office furniture and fixtures, and $666.67 on stock of mer- 
chandise. It further appears from the allegations that while the 
policy was in full force, Frank Zimmer, being the sole owner of the 
goods and of the office furniture and fixtures, sold and transferred 
the same to the appellee, James E. Glenn; that subsequently to the 
sale Frank Zimmer, by his written indorsement on said policy, as- 
signed to the appellee all his interest in the policy, so far as it cov- 
ered and embraced his interest in the stock of merchandise and the 
furniture and fixtures; that at the time of issuing the policy and 
making the assignment, the company, through its agent, had full 
knowledge that Koerner and Zimmer were the owners of the build- 


ing, and that Frank Zimmer was the sole owner of the stock of goods 
* Decision rendered, May 28, 1895. 
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and of the furniture and fixtures; that the company consented to 
the assignment of said policy by Frank Zimmer to the appellee, and 
that the written assignment was prepared by the agent; that it was 
the intention of all the parties concerned that the assignment of the 
policy should only include the interest of Frank Zimmer in the stock 
of goods and the furniture and fixtures; but that by mutual mis- 
take the assignment was made to include all the interest Frank 
Zimmer had in the policy; that while the policy was in full force 
the stock of merchandise and furniture and fixtures were damaged 
by fire; that at the time of the injury thereto the appellee was the 
owner of the merchandise and the furniture and fixtures, and that 
he had fully complied with all the conditions and terms of said pol- 
icy on his part. William Koerner and Frank Zimmer, composing 
the firm of Koerner and Zimmer, were made parties defendant to 
answer to any interest they might have in the policy. A copy of the 
policy and the written assignment thereon was made an exhibit to 
the complaint. 

The second paragraph is the same as the first, except it shows that 
the appellant waived the condition in the policy requiring the in- 
sured to make proof of loss. It is urged as an objection to each 
paragraph that the policy declared on is an entirety, and that the 
attempted assignment of a portion of it by Frank Zimmer was void, 
and conferred no right upon the appellee. It is true that the con- 
sideration named in the policy is a single definite amount of money, 
although the amount of the risk is apportioned in various sums to 
several distinct classes of property. It also appears that the sev- 
eral classes of property were exposed to the same conflagration and 
risk. Ordinarily the concurrence of these conditions makes the 
contract of insurance an entirety. If the property covered by the 
policy consists of several distinct items, and is so situated that the 
risk on one item cannot be affected without affecting the risk on the 
other items, or where the various items are necessarily subject to 
destruction by the same conflagration, and the consideration is en- 
tire, the contract is indivisible, and the loss cannot be apportioned; 
but the rule is otherwise if the property be so situated that the risk 
on each item is separate and distinct from the other, so that what 
affects the risk on one does not affect the risk on the other: Havens 
vs. Ins. Co., 111 Ind., 90; Phoenix Ins. Co. vs. Pickel, 119, Ind., 155. 

A contract of insurance is personal as to the assured. The char- 
acter of the assured is one of the most important elements in the 
contract, and one person cannot be substituted for another as the 
assured without the consent of the insurer: Moffit vs. Ins. Co., Ind. 
App. Ct., 38 N. E. R., 835. It is contended here that as the policy 
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was an entirety and the risk indivisible that no portion of it could 
be assigned, and that the substitution of a new party as the assured 
as to particular items of the property rendered the attempted as- 
signment of no effect. The assignment of a policy with the consent 
of the insurer ordinarily creates a new contract. Whether or not 
the assignment of a portion of an entire contract is valid, or creates 
a new contract, we need not decide, for it is well settled that if a 
policy be issued with full knowledge by the company of all existing 
facts which, according to the conditions of the policy, make it void- 
able, the conditions are waived: Home Ins. Co. vs. Duke, 84 Ind., 
253; Indiana Ins. Co. vs. Copehart, 108 Ind., 270. It is here averred 
that the agent of the company with full knowledge of all the facts 
prepared the policy and the assignment. This constitutes a waiver 
of the conditions of the policy as well as a waiver of the right to 
insist that a portion’of the policy could not be assigned. If the as- 
signment actually included more or all of the interest of Frank Zim- 
mer in both the building and the goods, the appellant is in no posi- 
tion to complain if the appellee seeks to recover for the loss of the 
goods alone. It is also apparent from the wording of the policy 
that it was the intention to insure Frank Zimmer as to some interest 
distinct from that of Koerner and Zimmer. There was no error in 
overruling the demurrers to each paragraph of the complaint. 

The next assignment of error relates to the ruling of the court in 
sustaining appellee’s demurrer to appellant’s plea in abatement. 
This plea was addressed to the whole complaint. It avers in sub- 
stance that by the terms and provisions of the policy it was incum- 
bent on the assured before he was entitled to commence this action 
on the policy to furnish to the company proof of his loss, and that 
this he did not do before instituting the action. The appellee in his 
first paragraph of complaint alleged a fulfillment of all the condi- 
tions of the policy on his part; and in his second paragraph he al- 
leged a waiver on the part of the company of the proof of the loss. 
Furnishing the proof of loss as stipulated in the policy, or a waiver 
thereof, was a condition precedent to the appellee’s right of recov- 
ery. As the appellee could not recover, unless he proved that prior 
to instituting the action he made proof of the loss, as required by 
the policy, or that the appellant waived such proof, the matter 
pleaded in the answer was properly matter in bar and not in abate- 
ment. The appellant was entitled to show, under the general de- 
nial, that the appellee had failed to comply with the conditions of 
the policy in this respect, or to show that it had not waived such 
proof: Indiana Ins. Co. vs. Copehart, supra. The demurrer was 
properly sustained. 
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The last assignment of error discussed by appellant’s counsel is 
the overruling of the motion for a new trial. The questions arising 
under this assignment are the same as those in the case of Indiana 
Ins. Co. vs. Glenn, Ind. App. Ct., 40 N. E. R., 151. We there con- 
sidered the same questions under the same assignment, and decided 
them adversely to the contention of the appellant, and they need no 
further consideration. Judgment affirmed. 


SUPREME COURT OF MINNESOTA. 


CAPLIS 
v8. 


AMERICAN FIRE INS. CO., or NEw Yorxk.* 


The insurance policy in question here was of the standard form, insuring a 
building standing upon leased ground. This lease had been assigned to 
the insured the day before the issuance of the policy, and contained a 
clause prohibiting an assignment, without first obtaining the consent of 
the lessor, and this consent had not been obtained. Held, That the as- 
signment was valid as against the insurance company, and that the facts 
did not operate to release and discharge it from liability because of the 
existence of a condition in its policy that it should be void if any material 
fact or circumstance concerning the insurance or the subject thereof had 
been misrepresented or concealed, or if the interest of the insured be not 
truly stated. 

if the defense in an action brought to recover for a loss on such a policy be 
concealment or misrepresentation by the insured, such defense must be 
set outin the answer, and proved upon the trial, together with the ma- 
teriality of the facts constituting the alleged defense; and the materiality 
of the facts is a question for the jury. 

In the lease was a clause “that said lessor should at all times have a first 
lien upon all buildings for any unpaid rental or taxes.” Held, That the 
clause did not amount to or create a chattel mortgage upon the insured 
building, within the meaning of a stipulation in the policy that it should 
be void if the building “ be or become incumbered by a chattel mortgage.” 


The words ‘‘ chattel mortgage” as used in the stipulation in the policy, must 
be construed in their popular sense, and as meaning and guarding against 
the common, ordinary chattel mortgage and instruments of the same 
general nature, use, and purpose. 


Puetrs & Martin, for Appellant. 
Reep & DaveHerty and Sirs, McManon & Mircuett, for 
Respundent. 
Coins, J. 
The building destroyed by fire, and insured by the policy on 
which this action was brought, stood upon leased ground, it being 


* Decision rendered, March 5. 1895. Syllabus by the Court. 
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so stated in the policy, which was of the standard form.. In the 
lease was this clause :— 

And it is further agreed that said lessor shall at all times have a first lien 
upon all buildings for any unpaid rental or taxes. 

And at the date of the policy, and also when the fire occurred, 
ground rent was due and unpaid for more than three months. The 
lease also contained the usual provision prohibiting an assignment 
thereof without first obtaining the written consent of the lessor. It 
had been assigned by the original lessee to the insured just before 
the issuance of the policy, but the lessor had not consented to the 
assignment. The question in the case 1s whether these facts 
operated to discharge and release the insurance company from lia- 
bility on account of the fire because of the existence of either of two 
clauses in the policy,—one, that it should be void if any material 
fact or circumstance concerning the insurance or the subject thereof 
had been misrepresented or concealed, or if the interest of the in- 
sured be not truly stated, or if his interest be other than uncondi- 
tional and sole ownership; the other, that the company should not 
be liable if the subject of the insurance be personal property, and 
be or become incumbered by a chattel mortgage. 

1. The claim is made that the clause first above mentioned was 
violated, because the lessor had refused to consent to an assignment 
of the lease to the insured. It was not shown at the trial that there 
had been a refusal on the part of the lessor to consent to the assign- 
ment prior to the issuance of the policy, the assignment having been 
made the day before. It was shown that on one occasion—whether 
before or after the fire the witness could not state—the lessor had 
declined to consent until all rent arrearages had been paid. But 
the effect of an assignment of a lease where, by its terms, the lessor’s 
consent must be first obtained, is simply that the assignee takes the 
premises subject to the right of the lessor to cancel the lease. The 
assignment is not void, but voidable, at the lessor’s option. An 
assignment of a lease, even where expressly forbidden, and where, 
by its terms, a forfeiture is provided for its breach, is, nevertheless, 
valid, and passes the estate to the assignee, subject to the conse- 
quences of the breach; and the landlord may waive the forfeiture 
either expressly or impliedly: 1 Wood, Landl. & Ten., 711; Shattuck 
vs. Lovejoy, 8 Gray, 204; Brummell vs. MacPherson, 14 Ves., 172. 
Again, if the insurance company desired to rely upon the defense of 
concealment or misrepresentation by the insured, such defense 
should have been set forth in the answer, and proved upon the trial, 
together with the materiality of the concealments or misrepresenta- 
tions. And the materiality of the facts is a question for the jury: 
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11 Am. & Eng. Enc., Law, 291, cases cited in note 1: This defense, 
even if admissible under a general allegation in the answer that 
there had been concealments and misrepresentations of material 
facts, was not made upon the trial. To the contrary, it was practi- 
cally waived by defendant’s counsel when the motion was made and 
granted that the jury be directed to return a verdict for plaintiff. 

2. As to the language in the policy that it should be void in case 
the interest of the insured be other than unconditional and sole 
ownership, we need but to say that a citation of authorities to the 
proposition that these words have reference only to the quality of 
the estate or interest, and are not avoided by any sort of an incum- 
brance, seems unnecessary. The adjudications are all one way upon 
the effect of such language in an insurance policy. This brings us 
to the claim that the insurance company was discharged and released 
from liability by reason of the stipulation in the lease that the lessor 
should have a first lien on all buildings for unpaid rent and taxes, 
This stipulation, counsel insists, was a chattel mortgage upon the 
insured building, within the meaning of that condition in the policy 
which rendered it nonenforceable if the property be or become in- 
cumbered by such an instrument. The court below, when granting 
a new trial, seems to have thought thet within the rule laid down in 
the case of Merrill vs. Ressler (37 Minn., 82), this clause in the lease 
constituted a chattel mortgage on all buildings situated on the leased 
land, and, as a necessary consequence, the policy condition was ap- 
plicable. It may be that, as between the lessor and the lessee, the 
former had an equitable mortgage upon the building; but that is 
not before us for determination. The question here is not what 
might constitute a mortgage, legal or equitable, as between the 
parties or their privies, as was that in the Merrill Case, but as to 
what construction should be placed upon the clause in the policy in 
reference to incumbrance by chattel mortgage,—an altogether differ- 
ent question. We have in this state an instrument in common use 
known as a “ chattel mortgage.” Its character, form, uses, and pur- 
poses are well known. It may have its equivalent in the instru- 
ments usually known as “bills of sale” where such bills are 
given as security for a debt; but we do not decide that question. 
But we have no doubt as to how the words, as used in the policy, 
should be construed on this occasion. The authorities adopting 
and putting out the standard form of an insurance policy meant 
an instrument which would come within the commonly under- 
stood meaning of the words when they used the expression ‘in- 
cumbered by a chattel mortgage.” They used the term “chattel 
mortgage” in its popular sense. They had no intention to include 
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by this language every kind of an instrument which could be 
enforced in a court of equity as a lien or mortgage upon person- 
alty; for, if such had been the intention, it would have been ex- 
tremely easy to have saidso. And, if the lessor’s lien in this case was 
covered by the language found in the policy, every kind and sort 
of an instrument creating an equitable lien on the insured property 
would be included and covered as well, and no such broad construc- 
tion as that can be allowed to prevail. The clause must be con- 
strued as simply guarding against the common, ordinary chattel 
mortgage aid instruments of the some general nature, use, and 
purpose. Order reversed. 


COURT OF APPEALS OF NEW YORK. 


CYRENIUS 
v8. 


MUTUAL LIFE INS. CO., or New Yor«k.* 


A policy insuring the life of the father, based on an application signed by 
father and son and naming the latter as beneficiary, was made payable to 
the insured after due notice of death of the ‘‘ person whose life is hereby 
insured.” 


Held, That the contract was with the son for his own benefit, and that he and 
not the administrator of deceased was entitled to sue. 


Wiu1am Tirrany, for Appellant. 
Epwarp Lyman Suort and Wituiam H. Sueparp, for Respondent. 


O’Brien, J. 

This was an action upon a life-insurance policy of $3,000, dated 
June 18, 1873, whereby the defendant insured the life of one Alvin 
Cyrenius, who died on the 6th of June, 1877. This action was com- 
menced by his widow, as administratrix, who died during its pend- 
ency, and the present plaintiff, her successor in office, was substituted 
in her place, and continued the action. ‘The action was commenced 
in 1877, and has since been before the courts in various forms and 
with varying results. On the first trial the plaintiff recovered, but 
the judgment was reversed by the general term. On the second 
~* Decision rendered, April16,18%. = 
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trial there was a disagreement of the jury, and on the third trial the 
plaintiff again bad a verdict, but the judgment was again reversed 
at general term. From this judgment of reversal the plaintiff has 
appealed to this court. 

We have given attentive consideration to the oral and written 
arguments of the learned counsel for the plaintiff, and, without 
attempting to express an opinion upon all the numerous and inter- 
esting questions discussed, we think it quite sufficient to say that 
the single point upon which the decision of the court below was 
placed cannot be successfully answered. That was that the plain- 
tiff, as the administrator of Alvin Cyrenius, has no: interest in the 
contract or the cause of action. The other defense, that the policy 
lapsed before the death for nonpayment of the premium, is also 
serious; but, as that possibly involved the consideration of questions 
of fact, it need not be further referred to. The other question is 
fully discussed in the opinion below, and, as we concur in its rea- 
soning and result, it is scarcely necessary to follow the line of argu- 
ment by means of which the learned counsel for the plaintiff has 
reached another conclusion. The action was one at law for the 
recovery of money due or payable to the plaintiff in his capacity as 
personal representative; and unless the policy was payable to his 
intestate, or came to the hands of the administrator as assets of the 
estate, he cannot recover. The defendant insists that the policy 
was payable to George A. Cyrenius, the son of the deceased, who, 
before the death of the father, assigned it to the plaintiff indi- 
vidually, and, therefore, that the father, at his death, had no inter- 
est in it, and none passed to his personal representatives, That 
the son did assign the policy, and, prior to the assignment, dealt 
with it as his property,is undisputed. In behalf of the plain- 
tiff, it is urged that the application, which is signed by both the 
father and the son, shows that Alvin intended to and did insure his 
life for the benefit of his estate. This view, it is claimed, is re- 
enforced by other facts in proof, such as the payment of some part 
of the premium by the father. We think that nothing appears to 
change the effect of the plain words of the contract itself, the mate- 
rial part of which reads as follows:— 

The Mutual Life Insurance Company of New York, in consideration of the 
representations made to them in the application for this policy, and of the 
sum of oné hundred and ninety-eight dollars and eighty-seven cents, to them 
duly paid by George A. Cyrenius, son of Alvin Cyrenius, and of the annual 
payment of a like amount on or before the 18th day of June in every year 
during the continuance of this policy, do insure the life of the said Alvin 


Cyrenius, of Scriba, in the county of Oswego, state of New York, in the 
amount of three thousand dollars for the term of his natural life; and the 
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said company do hereby promise and agree to pay the amount of the said in- 
surance at their office, in the city of New York, to the said assured, his ex- 
ecutors, administrators, or assigns, in sixty days after due notice and proof 
of the death of the said person whose life is hereby insured; the balance of 
the year’s premium, if any, being first deducted therefrom. ‘ 

In the written application referred to, and made a part of the 
contract, George is described as the applicant for the policy, and 
the person for whose benefit the insurance was intendeds Reading 
all the papers together, no other construction is possible except that 
adopted by the court below,—that the contract is one insuring the 
father’s life for the benefit of the son. The father’s life, in which it 
is stated the son had an interest, was the subject of the insurance, 
and naturally and properly enough he was required to answer the 
questions and sign the application. But the son is the beneficiary. 
He is the assured to whom the defendant’s promise to pay was 
made, and to whom the insurance was payable in the event of death, 
and this promise or obligation was outstanding in the hands of his 
assignee when the action was commenced, and is still so held. No 
construction of the language used in the policy and the application 
can fairly be adopted to make the contract or promise one for the 
benefit of the father’s estate. There was no legal or equitable assign- 
ment to the father or to his personal representatives, and the ex- 
traneous facts and circumstances shown are all consistent with the 
purpose and intention of all the parties as expressed by the lan- 
guage of the policy: Ferdon vs. Canfield, 104 N. Y.,143; Insurance 
Co.vs. Luchs, 108 U. S., 498; Walsh vs. Insurance Co., 133 N. Y., 418. 

The learned counsel for the plaintiff contends that the contract 
may be regarded as one made with and payable to the father for 
the benefit of his son, the father being a trustee of an express trust 
for the benefit of the son, which upon his death devolved upon his 
administrator. There are many difficulties in the way of this theory, 
both of form and substance, even if such a construction could be 
given to the contract. We think that such a view of the legal rela- 
tions of the parties is not possible. It would be doing violence to 
the language of the contract to say that it was made by the defend- 
ant with the father and in his name for the benefit of the son. It 
is very plain, we think, that it was made with the son and in his 
name for his own benefit. The fact that the father signed the appli- 
cation with the son is not a circumstance of much significance as 
against the language of the policy itself. The defendant, before 
entering into the contract, needed to be informed in regard to the 
age, health, and general history of the person whose life was the 
subject of the risk. No one could furnish that but himself. This 
was the main purpose of the futher’s signature to the application. 
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But, even in that paper, when the question was asked by the defend- 
ant with respect to the person for whose beneiit the insurance was 
applied for, the answer is made that the son is such person. Then 
the amount of the insurance in the event of death is, by the terms 
of the contract, made payable to the “assured,” and this term 
clearly refers to the son, and not the father, either as trustee or 
otherwise. The contract having been made with George in his own 
name for his own benefit, he alone or his assignee is entitled to sue 
upon or enforce the defendant’s promise. The judgment should be 
affirmed, and judgment absolute ordered for the defendant. 
All concur. Judgment affirmed. 


SUPREME COURT OF WISCONSIN. 


MURPHEY 
v8. 


AMERICAN MUT. ACC. ASS’N.* 


The plaintiff under an accident policy represented himself in the application 
as a carpenter and millwright. The only testimony in support of this 
was his own statement that he was then cutting cordwood and framing 
timbers. Several neighbors testified that he was not a carpenter. 


Held, that a finding that he was a carpenter was contrary to the evidence, 
and the contract which was based on the truthfulness of his statements 
was avoided by the misrepresentation. 


Statement of facts by Cassopay, J. 

It appears from the record: That December 22, 1890, the defen- 
dant entered into a contract with the plaintiff, whereby the defendant, 
in consideration of the membership fee and the warranties and 
agreements contained in his application for membership, thereby 
accepted the plaintiff, being a carpenter and millwright, under 
classification “DD,” and insured him against injuries through 
external, violent, and accidental means, for five years, subject to its 
by-laws, in the sum of $20 per week, against loss of time caused by 
such means, not exceeding 26 consecutive weeks, for any one injury, 
for other than certain injuries named therein, and not here claimed, 
upon the conditions therein named, among others, that the provisions 
and conditions therein and those of the application therefor were 
precedent to the issuing of the certificate and to its validity, and 


* Decision rendered, April 23, 1895. 
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that no waiver should be claimed by reason of any act or acts of 
any agent, unless authorized in writing by the president. That so 
much of the application as is material is as follows:— 

I hereby apply for a certificate in the above association, based upon the 
following statements of facts, which I warrant to be true: My occupatien is 
a carpenter and millwright, and the duties required are framing and building. 
I receive $4 per day wages. * * * Ido hereby declare that the above 
statements are true and complete, * * * I also agree to accept certificate 
of membership subject to all its conditions and provisions. 

That February 16, 1892, the plaintiff commenced this action, 
claiming indemnity under the contract for loss by reason of a 
burned hand, March 22, 1891, and a sprained ankle, June 18, 1891, 
and alleging full compliance with all the requirements and conditions 
of the coniract-on the part of the plaintiff. The defendant answered 
by way of admissions and denials, and alleged certain misrepresen- 
tations in making the contract, and certain breaches of the contract 
on the part of the plaintiff, and, among others, that he was not a 
carpenter and millwright at the time he made the contract, and did 
not receive to exceed $1.50 per day, and that the plaintiff did not 
pay his premium or dues as required by the contract. At the close 
of the trial the jury returned a special verdict to the effect (1) that 
the plaintiff was totally disabled from doing all kinds of work per- 
taining to his occupation of a carpenter and millwright, March 22, 
1891; (2) that the plaintiff was not totally disabled from doing all 
kinds of work pertaining to his occupation of a carpenter and mill- 
wright, June 18, 1891; (3) that the plaintiff was a carpenter when 
he made his application for insurance; (4) that the plaintiff mailed 
the letter containing five dollars to the defendant about February 
22, 1891; (5) that the defendant received the letter containing the 
five dollars about March 28, 1891. The court thereupon ordered 
judgment in favor of the plaintiff upon the special verdict for 
$121.25 damages and costs to be taxed. From the judgment entered 
thereon accordingly the defendant brings this appeal. 


M. C. Paruirs and Larra & Horran, for Appellant. 
Joun E. Martin, for Respondent. 


Cassopay, J. (after stating the facts.) 
The plaintiff stated in his written application for insurance that. 
his occupation then was that of a carpenter and millwnght; that the 
duties required of him were framing and building; and that he re- 
ceived four dollars per day as wages. The contract of insurance was 
conditioned upon the truthfulness of such statements. The third 
finding of the jury to the effect that at the time of making the 





1895.] Miscellaneous Decision. 559° 


application for the insurance the plaintiff was a carpenter must he 

regarded as.a finding that he was not at that time a millwright, 

since the question submitted was whetiier he was then “a carpenter 

and millwright.” There is no evidence that he was a millwright. 

The nearest approach, to any evidence that he was a carpenter at the 

time of making the application is his own testimony to the effect 

that he was then “cutting cordwood,” and that in March, 1891, he 

“was framing timbers,—framing sets and caps.” He was flatly 
impeached by several of his neighbors, and one of them, a merchant 

living opposite to him, testified that the plaintiff was “ not a carpenter 
and millwright.” That testimony was not contradicted by any 
witness. The plaintiff was thereafter upon the stand in rebuttal, 

but made no reference to his occupation. We must hold that such 

finding that he was a carpenter is contrary to the undisputed evi- 
dence. The plaintiff's occupation was very material to the risk, and 

such false representation in regard to it operated, under the pro- 
visions of the contract mentioned in the foregoing statement, as a 
forfeiture to any such claims for indemnity. While the jury sus- 
tained the claim for indemnity for loss of time by reason of the 

alleged burned hand, yet they expressly found that such claim by 

reason of the alleged sprained ankle was without any merit. There 

is much evidence in the case tending to prove that the same was 
true in respect to the hand. The judgment of the circuit court is. 
reversed, and the cause is remanded for a new trial. 


MISCELLANY. 


Cases to which an insurance company is party, which are not actions on 
policies, but which relate to matters outside of insurance; as, jurisdiction, 
injunction, mandamus, the relations of statute laws to corporations, etc., 
where the principles and practice of insurance, as such, are not specifically 
involved ; and other cases of incidental interest to underwriters, or where 
for special reasons a full report has been deemed unnecessary. These 
sketches are given merely as chapters of current information, and are not 
intended as digests, nor for citation. 


PLEaADING— EVIDENCE. 


In the case of Copeland vs. Western Ass’e Co., the Supreme Court 
of South Carolina on January 8, 1895, held: 1. That where the 
defendant claims that the plaintiff has not a right of recovery on 
the policy of insurance, by reason of the fact that he failed to 
comply with the requirements of the policy, such objection must 
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be set up in his answer to the complaint. 2. That where the de- 
fendant sets up a defense in his answer that the plaintiff is barred 
of his right of recovery on the policy of insurance, by reason of 
his failure to perform certain things therein required to be done on 
his part, it is not incumbent on the plaintiff to introduce testimony 
showing such performances by him, and consequently a failure to 
introduce such testimony does not entitle the defendant to an order 
of nonsuit. 3. That where the defendant sets up such defense in 
his answer, and the facts brought out during the introduction of 
plaintiff's testimony in chief show that there has not been per- 
formance by the plaintiff of such requirements of the policy, still 
the defendant would not be entitled to an order of nonsuit, because 
such order would deprive the plaintiff of bis right to show waiver or 
estoppel on the part of the defendant to make such objection. 


Titte To Insurance Money. 


In the case of the tutorship of the minors’ Henry and Adebert 
Crane, decided by the Supreme Court of Louisiana, April 22d, 1895, 
the following syllabus is furnished by W. O. Hart of the New Orleans 
bar. A policy of life insurance made payable to the wife and chil- 
dren of the assured, enures to his surviving widow and to his children 
in equal portions, share and share alike. The share of a minor in the 
money collected upon such a policy is not an asset of the community, 
but of his separate estate; and it does not pass under the surviving 
widow’s usufruct, though it becomes subject to her administration 
as tutrix. In the event it becomes necessary for the protection of 
the minors’ interest in the property of the dissolved community, as 
well as for the preservation of the widow’s usufruct, that the tutrix 
should use and expend the insurance money in discharge of pressing 
community debts, she is chargeable with legal interest as on money 
loaned at interest, from date of use to date of accounting. Such in- 
terest constitutes the revenues of the minors on which the 10 per 
cent commissions of the tutrix is to be calculated. The expense of 
an account is at the cost of the emancipated minor. 





1895.] Continental Ins. Co. vs. B. of Fire U. of the Pacific et al. 


UNITED STATES CIRCUIT COURT. 


NORTHERN DISTRICT OF CALIFORNIA. 


CONTINENTAL INS. CO. 
v8. 


BOARD OF FIRE UNDERWRITERS OF THE PACIFIC Et at.* 


A board of fire underwriters associated under a constitution providing for the 
regulation of rates, prevention of rebates, compensation to agents, and 
non-intercourse with companies not members, is an organization induced 
by trade reasons, and not an unlawful conspiracy, and will not be en- 
joined unless damage is done to complainant by unlawful means. 


A member of such board cannot be restrained for dismissing its agent for 
acting also for plaintiff not a member, or for refusing to place insurance 
for plaintiff or its customers. 


But an agent of such board-member will be restrained from advertising that 
he had authority to cancel and rewrite policies of outside companies in 
the absence of such authority, or from threatening to boycott agents and 
customers of such outsiders. 


Detmas & SHortrivge, for Complainant. 
Pace & Exzxts and T. C. Cooean, for Defendants. 


McKenna, C. J. 

The nature of the action will be developed as I proceed. The 
case has been very elaborately argued, and the interests involved 
are great, and the opinion, therefore, will be quite lengthy. The 
bill is long, and alleges, substantially :— 

That the Board of Fire Underwriters of the Pacific is a secret 
association composed of the representatives of certain fire insurance 
companies, and that it has adopted a constitution providing, among 
other things, for (1) regulation of premium rates (two-thirds member- 
ship fixing these); (2) prevention of rebates; (3) compensation of 
agents; (4) non-intercourse with companies not members. The pen- 
alty for violation of these provisions is the cancellation and prohibi- 
tion to write or place, within one year, the risk or risks covered, and 
the rate or rates effected shall be increased 15 per cent. Compensa- 
tion to agents not to exceed 15 per cent, with certain exceptions. 
The non-intercourse clause of the constitution is as follows:— 

Section 5. No member shall permit any company under his control to be 
represented by the agent of any company not represented in this board, nor 
shall he reinsure, nor accept from, nor place or cause to be placed, whether 


by reinsurance or otherwise, any business in any company or agency not rep- 
resented in this board, except with the consent of the executive committee. 





* Decision rendered, March 25, 1895. 
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In presence of nonboard or unconstitutional competition, a member may pro- 
tect his business in accordance with the general rules, and any rate of pre- 
mium necessary, and not otherwise: provided, he immediately reports the 
tacts in writing to the executive committee, who shall grant relief, the 
charges of unconstitutional competition being sustained by a majority of the 
executive committee. 


And the pledge taken by the members is as follows:— 

I hereby agree, with each and all of the signers of this’ agreement, to ob- 
serve, in good faith, without evasion or mental reservation of any kind, all of 
the provisions of the constitution and rules and regulations of the Board of 
Fire Underwriters of the Pacific, as they now are or may be hereafter consti- 
tutionally amended, holding myself faithfully to the spirit as well as to the 
letter of this agreement. My signature is also understood as binding upon 
my associates in management, special agents, and all other employes of my 
officé. Also that I will not regard myself as relieved from any obligation 
assumed, notwithstanding the violation of such obligation by another member, 
except upon written resignation, sent not less than fourteen days nor more 
than twenty-one days after service of written notice of my intention to re- 
sign, and until after all assessments shall have been paid, except that upon 
demand, agreed upon by a majorty vote of the entire membership, such vote 
being confirmed at a subsequent meeting not less than five days later, my name 
may be stricken from the roll without further notice. 

That the purpose of the association is to coerce plaintiff and others 
transacting business of like character to become members, and to 
obstruct and annoy it and its agents and assureds, in granting insur- 
ance, because it is not a member, with a view to induce it to become 
such, and that the said association is designed to interfere with 
plaintiff's freedom in the proper management of its business, and 
that it assumes to dictate upon what terms the business shall be con- 
ducted, by means of threats of injury or loss. And it is also alleged 
that the object of the board and the defendants is to interfere with 
plaintifi’s perfect freedom of action; that the board and its associates 
have entered into a conspiracy to prevent plaintiff from following 
its business, and that such conspiracy is unlawful, and has a tendency 
to prejudice the public or oppress individuals, and unjustly subject 
them to the power of the confederates; that the said board and its 
associates have attempted and are attempting to boycott plaintiff, 
in its business, by inducing its servants to abandon its service be- 
cause it will not make its rates conform to those fixed by the board, 
and for the express purpose of injury to its business, and that they 
have threatened its assureds with a boycott in case they continue 
their patronage of plaintiff, and attempt, by coercion, to destroy 
competition, and that their purpose is to coerce it and all other non- 
members to become members; and that the said board is designed 
to prevent a just discrimination between the ability and industry of 
agents. 
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The particular acts complained of are as follows :— 

(1) That the Fireman’s Fund Insurance Company sent to certain 
of its agents, who were also agents of plaintiff, the following letter :— 

San Francisco, February, 1895. 
Wooster & Ensign, Agents, San Jose, Cal.: 

As has already been notified to you, we are members of the Board of Fire 
Underwriters of the Pacific,—an organization for the bettering of our com- 
mon business, including the reduction of the fire loss by the improvement of 
fire equipment of the various cities and towns of this coast, and the promotion 
of safe construction of buildings. The members of the board pay the ex- 
penses incidental to this work, and consider it unjust that any insurance 
company should participate in benefits, only to be gained by co-operation, 
without contributing its share of the necessary expense. We have decided 
that it is impracticable for us to be represented by the representatives of com- 
panies which pursue a business policy totally at variance with ours. We are 
informed that the following company is in your agency: Continental Insur- 
ance Company. Regretting the circumstances which compel us to put you 
to any trouble, we have to urgently request you to decide at once whether 
it is for your better interest to continue to act as our agent, exclusively, or as 
agent of companies not represented in the board. We inclose addressed 
envelope for your answer. Hoping that you will see that your interests are 
concurrent with our decision, and that your reply to that effect will be imme- 
diate, we remain, Yours, truly, FIREMAN’S Funp Ins. Co. 

Louis Weinmann, Ass’t Secretary. 

(2) Threats, through their representatives at Salt Lake City, of 
“boycotting” (to quote the bill) “the public, firms, individuals, and 
assureds who patronized your orator’s said business with their 
custom, and hold policies from your orator and other so-called 
‘nonboard’ companies and corporations, unless such assureds forth- 
with cancel such policies.” 

(3) That defendant’s representative at San Jose, Cal., to wit, 
Messrs. Rucker & Co., of that city, caused to be inserted in the 
San Jose Mercury, a paper of great influence and circulation, the 
following advertisement :— 

Have you a policy in any of the following companies? Home, of New 
York; Phenix, of Hartford; Northwestern National; Continental, of New 
York; Franklin, of Pa.; Williamsburgh City, N. Y.? If you have, bring 
them to our office without delay, as we have authority to cancel and rewrite 
them at any rate necessary to get the business. RUCKER & Co. 

No. 8 North First Street. 

The answer of the defendant denies that the board is a secret 
association, and denies the formation of a conspiracy for the pur- 
pose and design of coercion, vexation, dictation, and interference, or 
boycott, imputed to them by plaintiff, or a purpose to compel plaintiff 
or others to join said board, or that the object of the board is to 
oppress or coerce, or that it does or will oppress or coerce, the public 
or individuals. They allege that the board was created for, and its 
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object is, to regulate the business of its members, and to prevent, 
whenever possible, by arrangement between themselves, a ruinous 
competition of rates, and that they, in common with other companies, 
have attempted and attempt to obtain business for their respective 
offices, and seek to obtain business which is placed in other offices, 
and that such corduct is now, and always has been, followed by the 
plaintiff. Replying to the specitic acts alleged by plaintiff, defend- 
ant denies that the defendant addressed or threatened plaintiff's 
agent, but avers, in effect, that in cases where the agents of plain- 
tiff were also agents of some of the defendant companies, the latter, 
on account of the business antagonism between them and plaintiff, 
advised or required an election of said agents between them; that 
some such agents preferred plaintiff, and some the defendant com- 
panies. The circular letter is admitted, and it is averred that it is 
the sole ground of the charges of conspiracy, contained in the bill, to 
prevent plaintiff from employing agents. The charge of boycotting 
at Salt Lake City is denied on information and belief. The adver- 
tisement in the San Jose Mercury is admitted, but it is denied it was 
published as a result of an unlawful combination or conspiracy, or 
by the representatives of defendant, or in any manner to boycott 
the plaintiff, or other nonmembers of the board. It is admitted that 
Rucker & Co. are the agents of various members of said board, but 
not of a large number, as alleged in the bill, and it is averred that 
the notice was printed because plaintiff and other nonboard com- 
panies had attempted and were attempting, by offers of low rates of 
insurance, to take from said Rucker & Co. their customers, patrons 
of the companies represented by them, and that the act of Rucker & 
Co. was lawful, and done to meet the competition of plaintiff and 
others in insurance business. The answer concludes with the allega- 
tion, substantially, that defendant has done no act, and that it does 
not contemplate any act, which will damage plaintiff, other than 
such as may arise from competition, and that the acts of defendants 
have been done as individuals, to protect, respectively, their busi- 
ness against competition offered, and have not been done under any 
conspiracy or combination whatever; that their association is to 
promote the safety and success of their business; that it is voluntary, 
and is not designed to admit or exclude from its membership the 
plaintiff or any person, or to compel it or other companies to join 
the same. 

Numerous affidavits have been filed. They respectively affirm and 
deny the formation of a conspiracy, and the boycotting purposes of 
the board. In all else there is very little contradiction, and 
whatever there is can be easily reconciled without imputation of 
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discredit to the makers. They display, as the pleadings do, a bitter 
business antagonism and warfare. The contention between the 
parties is quite clearly defined. The bill is—omitting repetitions 
and amplifications—that the defendant has unlawfully combined to 
stifle competition, and to prevent plaintiff from carrying on its busi- 
ness, and that it did prevent it, by coercing plaintiffs agents and 
customers, and by unjust discrimination. The defendants deny the 
charges, and assert that the combination is a lawful one to promote 
their business interests, and that the acts of nonintercourse and non- 
dealing with plaintiff and others are intended to meet the antagonism 
and competition of business adversaries. It is necessary, therefore, 
to consider the character of the combination, and the character of 
the means used. 

It may be said, in the beginning, that there is no proof of any act 
done by the board. The acts proved are those of individual com- 
panies, and unless these can be imputed to the board, the latter 
cannot be said to have done anything. It was admitted at the oral 
argument that some of the acts of the defendant companies were 
lawful, of themselves. For instance, it was admitted that it was 
competent and lawful for a board company to choose to be served, 
or not to be served, by an agent who was also agent of the plaintiff; 
that it was competent and lawful for it to accept or refuse reinsur- 
ance from the plaintiff or its customers, or anybody, or join or not 
join in insurance with either. These,it was conceded, were business 
privileges which might have various and justifiable motives, but it 
was contended that, the combination being unlawful, these acts lost 
their privilege, and became unlawful, too. This makes the first, if 
not the principal, inquiry into the character of the combination. Was 
it unlawful? To put it more narrowly, and hence more precisely, 
for our purpose, was it so far illegal that the plaintiff may complain 
of it, and enjoin it, or its acts, without regard toe the quality of the 
latter? To a like inquiry, in an almost similar case, a negative 
answer was given in Mogul Steamship Co. vs. McGregor, 21 Q. B. Div., 
544,and 23 Q.B Div., 598, also [1892] App. Cas.,25. The original 
decision was made by Lord Chief Justice Coleridge, and affirmed by 
the court of appedls, queen’s bench division, and subsequently by 
the house of lords. From the distinguished character of the judges 
and tribunals who decided it, and the consideration it received, and 
its approval by American cases it must be regarded as high author- 
ity. An outline of its facts is as follows: The plaintiffs were 
a shipping company, incorporated to acquire, and they did acquire, 
shares in certain steamships built for and employed in the Chinese 
and Australian trades. The defendants were an associated body of 
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shipowners, trading, among other places, between China and London, 
who formed themselves into a conference or association for the 
purpose of keeping up the rate of freight between China and Europe, 
and securing that trade to themselves. The defendants alleged, and 
it was found true, that the large profits derived from the tea freight 
alone enabled them to keep up a regular line of communication all 
the year round between England and China, and that, without a 
practical monopoly of the tea trade, they must cease to do so. The 
plaintiffs were admitted to the benefits of this conference for the 
season of 1884, when a circular was widely distributed, notifying 
those who shipped in the association’s steamers that they would be 
allowed a rebate of 5 per cent on the freight charged, exporters to 
sign a declaration that they had not been interested in shipments 
by other lines; shipments by an outside steamer at any of the ports 
of China and Hong Kong to exclude the firm making such ship- 
ments from participation in returns during the whole six-monthly 
period within which made, even although its other branches may 
have given entire support to the above lines. In May, 1885, another 
circular was issued, which excluded plaintiffs from the benefit of the 
conference. The acts of which the plaintiffs particularly complained 
were as follows: (1) The circular of May, 1885, offering a rebate to 
shippers who would not deal with plaintiffs; such rebate to be lost 
ifthey did. (2) Sending special ships to Han Kow, in order, by com- 
petition, to deprive plaintiff's vessels of profitable freights. (3) The 
offer, at Han Kow, of freights at a figure which would not repay a 
shipowner for his adventure, in order to “smash” freights, and 
frighten plaintiffs from the field. (4) Pressure on defendants’ agents, 
who were also agents of other lines, to induce them to ship only by 
defendants’ vessels, and not by those of plaintiffs. The resemblance 
between this case and the one at baris obvious. The defendants com- 
bined, excluding plaintiffs, to engross the tea trade from China, and 
maintain freights which a free competition would have lowered. The 
means by which it was to be done were: (1) Lowering of freights 
against competitors, and granting rebates to their own customers. 
(2) Sending special ships to compete with opposing ships, to take 
freight at any rate. (3) Preventing its agents from being agents of 
other companies. In both cases there is a combination to keep up 
rates,—in one of freight, and in the other of insurance,—and competi- 
tion was pushed in both by an inducement of favorable rates to 
customers, or threats of unfavorable rates against them, and by the 
exclusion of agents from a joint representation of the contending 
parties. The opinions in the case are too long to quote at length, 
but extracts from them will be instructive. Each elaborately 
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considered the law of conspiracy, and its application to the facts, and 
also considered in what sense the law regards the legality of con- 
tracts in restraint of trade. A clear distinction was also drawn 
between acts which had inducement in malice or ill will, and those 
which had inducement of business competition and rivalry. Speak- 
ing of the combination, Lord Chief Justice Coleridge said:— 

“The law may be put thus: If the combination is unlawful, then 
the parties to it commit a misdemeanor, and are offenders against 
the state; and if, as the result of such unlawful combination and 
misdemeanor, a private person received a private injury, that gives 
such person a right of private action. It is therefore, no doubt, 
necessary to consider the object of the combination, as well as the 
means employed to effect the object, in order to determine the 
legality or illegality of the combination. And in this case it is clear 
that if the object were unlawful, or if the object were lawful, but 
the means employed to effect it were unlawful, and if there were a 
combination either to effect the unlawful object, or to use the un- 
lawful means, then the combination was unlawful, then those who 
formed it were misdemeanants, and a person injured by their mis- 
demeanor has an action in respect of his injury.” 

And he further said:— 

“T do not doubt the acts done by the defendants here, if done 
wrongfully and maliciously, or if done in furtherance of a wrongful 
and malicious combination, would be ground for an action on the 
case, at the suit of one who suffered injury from them. The ques- 
tion comes at last to this: What was the character of these acts, 
and what was the motive of the defendants in doing them? The 
defendants are traders, with enormous sums of money embarked in 
their adventures, and naturally and allowably desirous to reap a 
profit from their trade. They have a right to push their lawful 
trade by all lawful means. They have a right to endeavor, 
by lawful means, to keep their trade in their own hands, and by 
the same means to exclude others from its benefits, if they can. 
Amongst lawful means is certainly included the inducing, by protit- 
able offers, customers to deal with them, rather than with their 
rivals. It follows that they may, if they think fit, endeavor to induce 
customers to deal with them exclusively, by giving notice that only 
to exclusive customers will they give the advantage of their profit- 
able offers. I do not think it matters that the withdrawal of the 
advantages is out of all proportion to the injury inflicted on those 
who withdraw them by the customers, who decline to deal exclusively 
with them, dealing with other traders. It is a bargain which persons 
in the position of the defendants here had a right to make, and 
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those who are parties to the bargain must take it or leave it as a 
whole. Of coercion, of bribing, I see no evidence; of ‘ inducing,’ in 
the sense in which that word is used in the class of cases to which 
Lumley vs. Gye (2 El. & B1., 216) belongs,I see none either. * * * 
But it is said that the motive of these acts was to ruin the plaintiffs, 
and that such a motive, it has been held, will render the combina- 
tion itself wrongful and malicious, and that if damage has resulted 
to the plaintiffs an action with lie. I concede that if the premises 
are established the conclusion follows. It is too late to dispute, if 
I desired it, as I do not, that a wrongful and malicious combination 
to ruin a man in his trade may be ground for such an action as this. 
Was, then, this combination such? The answer to this question has 
given me much trouble, and I confess to the weakness of having 
long doubted and hesitated before I could make up my mind. 
There can be no doubt that the defendants were determined, if they 
could, to exclude the plaintiffs from this trade. Strong expressions 
were drawn from some of them in cross-examination, and the tele- 
grams and letters showed the importance they attached to the 
matter, their resolute purpose to exclude the plaintiffs if they could, 
and to do so without any consideration for the results to the plain- 
tiffs, if they were successfully excluded. This, I think, is made out, 
and I think ro more is made out than this. Is this enough? It 
must be remembered that all trade is,and must be, in a sense, 
selfish. Trade not being infinite, nay, the trade of a particular 
place or district being possibly very limited, what one man gains 
another loses. In the hand to hand war of commerce, as in the con- 
flicts of public life, whether at the bar, in parliament, in medicine, 
in engineering (I give examples only), men fight on without much 
thought of others, except a desire to excel or to defeat them. Very 
lofty minds, like Sir Philip Sydney with his cup of water, will not 
stoop to take an advantage, if they think another wants it more. 
Our age, in spite of high authority to the contrary, is not without 
its Sir Philip Sydneys; but these are counsels of perfection which it 
would be silly indeed to make the measure of the rough business of 
the world, as pursued by ordinary men of business. The line is, in 
words, difficult to draw, but I cannot see that these defendants have 
in fact passed the line which separates the reasonable and legitimate 
selfishness of traders from wrong and malice. In 1884 they admitted 
the plaintiffs to their conference. In 1885 they excluded them, and 
they were determined, no doubt, if they could, to make the exclusion 
complete and effective, not from any personal malice or ill wili to 
the plaintiffs, as individuals, but because they were determined, if 
they could, to keep the trade to themselves; and if they permitted 
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persons in the position of the plaintiffs to come in and share it they 
thought—and honestly, and, as it turns out, correctly thought—that 
for a time, at least, there would be an end of their gains. * * * 
On the whole, I come to the conclusion that the combination was not 
wrongful and malicious, and that the defendants were not guilty of 
a misdemeanor. I think that the acts done in pursuance of the 
combination were not hurtful, not wrongful, not malicious, and that, 
therefore, the defendants are entitled to my judgment:” Steamship 
Co. vs. McGregor, 21 Q. B. Div , 544. 

In the court of appeals these views were enlarged upon and con- 
firmed, and variously illustrated. Of illegal contracts, Lord Justice 
Bowen said :— 

“Lastly, we were asked to hold the defendants’ conference or 
association illegal, as being in restraint of trade. The term ‘ illegal,’ 
here, is a misleading one. Contracts, as they are called, in re- 
straint of trade, are not, in my opinion, illegal, in any sense, except 
that the law will not enforce them. It does not prohibit the 
making of such contracts. It merely declines, after they have been 
made, to recognize their validity. The law considers the dis- 
advantage so imposed upon the contract a sufficient shelter to the 
public. The language of Crompton, J.,in Hilton vs. Eckersley 
(6 El. & BL, 47), is, I think, not to be supported. No action at 
common law will lie, or has ever lain, against any individual or 
individuals, for entering into a contract, merely because it is in 
restraint of trade. Lord Eldon’s equity decision in Cousins vs. 
Smith (13 Ves., 542) is not very intelligible, even if it be not open 
to the somewhat personal criticism passed on it by Lord Campbell 
in his ‘Lives of the Chancellors.’ If, indeed, it could be plainly 
proved that the mere formation of ‘ conferences, ‘ trusts,’ or ‘associa- 
tions,’ such as these, were always necessarily injurious to the public, 
—a view which involves, perhaps, the disputable assumption that in a 
country of free trade, and one which is not under the iron regime of 
statutory monopolies, such confederation can ever be really success- 
ful,—and if the evil of them were not sufficiently dealt with by the 
common law rule which holds such agreements to be void, as dis- 
tinct from holding them to be criminal, there might be some reason 
for thinking that the common law ought to discover within its 
arsenal of sound, common-sense principles some further remedy 
commensurate with the mischief. Neither of these assumptions is, 
to my mind, at all evident, nor is it the province of judges to mold 
and stretch the law of conspiracy in order to keep pace with the 
calculations of political economy. If peaceable and honest com- 
binations of capital for purposes of trade competition are to be struck 
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at, it must, I think, be by legislation, for I do not see that they are 
under the ban of the common law.” 

To thesame effect, Lord Justice Fry expressed himself as follows:— 

“But if one man may, by competition, strive to drive his rival out 
of the field, is it lawful or unlawful for several persons to combine 
together to drive from the field their competitor in trade? It is 
said that such an agreement is in restraint of trade, and therefore 
illegal. Be itso. But in what sense is the word ‘illegal’ used in 
such a proposition? In my opinion, it means that the agreement 
is one upon which no action can be sustained, and no relief at law 
or in equity had, but it does not mean that the entering into the 
agreement is either indictable or actionable. The authorities on 
this point are, I think, with a single exception, uniform. * * * 
The language of all the judges in the cases of Hornby vs. Close 
(L. R. 2 Q. B., 153), and Farrer vs. Close (L. R. 4 Q. B., 602), is con- 
sonant with that of Lord Campbell and Erle, J.,in Hilton vs. 
Eckersley (6 El. & BL, 47), and Crompton, J., I believe, is the only 
judge who has hitherto held such contracts illegal as well as void:” 
23 Q. B. Div., 620. 

There was but one dissenting opinion,—that of Lord Esher, 
master of the rolls. He held that the combination was unlawful, 
and indictable as a conspiracy, and “that when it was carried out 
to its immediate and intended effect,” to quote his language, 
“which was an injury to the plaintiffs’ right to a free course of 
trade, the plaintiffs had a good cause of auction.” But the learned 
justice based the right, not on the injury to the public, nor on the 
monopoly of the tea trade, nor on the favoritism to customers, nor 
on the restraints of agents, but on the acts of defendants in lower- 
ing freights far beyond a lowering for any purpose of trade; that is 
to say, he observed, “so low that if they continued it they them- 
selves could not carry on trade,” which he held was an act done to 
interfere with defendants’ free course of trade,—a right which could 
hardly be urged by the plaintiff in this case. 

In support of the English case, the following American cases may 
be cited: Snow vs. Wheeler, 113 Mass., 179; Bowen vs. Matheson, 
96 Mass., 499; In re Greene, 52 Fed., 119; Carew vs. Rutherford, 
106 Mass., 14; Insurance Co. vs. State, 86 Tex., 250; Manufacturing 
Co. vs. Hollis (Minn). <A review of these cases would be demanded, if 
time permitted, and if it were not necessary to review those claimed 
by plaintiff's counsel to oppose and countervuil their authority. 

Counsel urge, “It is against public policy to enter into any agree- 
ment or combination, the object of which is in restraint of trade 
or the obtaining of a monopoly of any article or commodity for 


. 
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the purpose of stifling competition and enhancing the price.” In 
considering this, and the broader contentions of counsel, and the 
cases cited by them, we must not overlook that it is not the ab- 
stract quality of defendant’s association and acts, or their relations 
with, the general public, or with one another, but the rights, 
injuries, and remedies of the plaintiff, which will be. regarded. 
Broader considerations than these I may not indulge or yield to. 
My function is not of that kind or degree which may assent to or 
oppose all the views urged, and eloquently urged, by counsel. No 
doubt, many methods which business competition or advantage 
uses may, if contemplated from one aspect, seem to call for legal 
repression; and, as Lord Justice Bowen says, “ legal puzzles which 
might well distract a theorist may easily be conceived, of imag- 
inary conflicts between a group of individuals and the obvious well- 
being of other members of the community.” These reflections 
admonish us not to judge from a too abstract contemplation of evils, 
not to attempt to distinguish fair and unfair competition from de- 
batable considerations of political economy, but to adhere to and 
decide the questions in the case by legal precedents. This, though 
it may seem narrow, from some points of view, is as broad as a legal 
tribunal may indulge, whose confined function is, as has often been 
said, to administer the law as it is, not as it ought to be. In this 
disposition I have reviewed the cases already quoted, and shall 
review those cited by defendant’s counsel. 

In the case of Lumber Co. vs. Hayes (76 Cal., 387), the action 
was between the parties, to enforce what the court held to be 
illegal contracts in restraint of trade, to wit, the enhancement 
of the price of lumber; and the court said, “Their execution will 
be left to the volition of the parties thereto.” But this is the 
doctrine of Steamship Co. vs. McGregor, supra. “The law dvoes-not 
prohibit such contracts,” said Lord Justice Bowen; “it merely 
declines to recognize their validity. The law considers the disadvan- 
tage so imposed upon the contract a sufficient shelter to the public.” 

Factor Co. vs. Adler (90 Cal., 110) was, like Lumber Co. vs. 
Hayes (Cal.), an action between the parties to an illegal contract, 
and may be classed by the same comment. 

The case of People vs. Sheldon (N. Y. App.) was a criminal action 
under the Penal Code of the state. Section 168 of the code of that 
state makes it a misdemeanor for two or more persons to conspire 

To commit any act injurious to the public health, to public morals, or to 
trade, or commerce, or for the perversion or obstruction of public justice, or 
of the due administration of the laws. 

The defendant entered into an agreement with others, comprising 
all the retail dealers in the vity of Lakeport, except one, to organize 
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the Lakeport Coal Exchange. The agreement between its members 
constituted the exchange the sole authority to fix the price which 
should be charged by the members, individually, for the coal sold 
by them. The court held that this was an act “injurious to trade or 
commerce,” within the meaning of those words in the statutes., No 
conclusion applicable to the case at bar can be drawn from this 
case. The act was one which, without the statute, was legal. It 
was made a misdemeanor by the statutes, and hence became what 
Lord Chief Justice Coleridge said the defendants’ acts were not in 
the Mogul Case. It may be said, in passing, that there is no such 
statute in this state. 

Judd vs. Harrington (N. Y. App.) was an action to enforce an 
illegal contract, by the parties to it. It is, therefore, in the category 
of California cases supra. 

Of U.S. vs. Jellico Mountain, etc., Co. (46 Feb., 432), so far as we 
are concerned with it, it is only necessary to say that it was an 
action to enjoin defendants from unlawfully continuing to restrain 
interstate commerce in coal at Nashville, contrary to the provisions 
of the anti-trust law of 1890. The petition was filed against the 
Nashville Coal Exchange, under the authority of section 4 of the 
act, for violations of sections 1 and 2, by which every contract or 
combination in the form of a trust or otherwise, or conspiracy in 
restraint of trade or commerce among the several states, is declared 
illegal, and “every person who shall monopolize, or combine, or 
conspire with another person or persons to monopolize any part of 
the trade or commerce among the several states * * * shall be 
guilty of a misdemeanor.” In other words, the statute made the 
combination not only a crime, but gave a civil action in equity to 
the United States to restrain violations of the statute. The case is 
obviously not similar to the one at bar. 

State vs. Donaldson (32 N. J. Law, 152) was a criminal action, and 
the decision of the court was made on motion to quash the indictment. 
The indictment alleged that the defendants and divers other evil- 
disposed persons, etc., being journeymen workingmen employed by 
Richmond Ward, John C. Little, and others, who were then and there 
engaged together in the manufacture of patent leather, and as car- 
riers, maliciously to control, injure, terrify, and impovish their said 
employers, and force and compel them to dismiss from their said 
employment certain persons, to wit, Charles Briggan and William 
Pendergast, then and there retained by their said employers as 
journeymen and workmen for them, and to injure said Charles 
Briggan and William Pendergast, unlawfully did conspire, combine, 
confederate, and agree together to quit, leave, and turn out from 
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their said employment until and unless the said last-mentioned 
journeymen and workmen should be dismissed by their said em- 
ployers; and the indictment further charges that they did quit 
and remain away until their demand was complied with. The 
decision was undoubtedly based on the malicious character of de- 
fendants’ acts, these having no just cause or excuse, being of no 
benefit to defendants, and oppressive to those against whom they 
were directed; and it is so quoted by Judge Taft in Toledo, A. A. & 
N. M. R. Co. vs. Pennsylvania Co., 54 Fed., 734. If not so based, it 
is opposed to other cases. This element was recognized in the Mogul 
Case, supra, as raising different questions from acts induced by a 
benefit to the doer. Lord Justice Bowen said (25 Q. B. Div., 613, 
quoting the case uf Rogers vs. Dutt, 13 Moore, P. C., 209), to make 
conduct actionable as a tort, it is not enough “that it will, however, 
directly do a man harm in his interests,” and, continuing, said :— 

“ What, then, were the rights of the plaintiffs, as traders, as against 
the defendants? The plaintiffs had a right to be protected against 
certain kinds of conduct, and we have to consider what conduct 
would pass this legal boundary. Now, intentionally to do that 
which is calculated, in the ordinary course of events, to damage, and 
which in fact damages, another, in that other person’s property or 
trade, is actionable, if done without just cause or excuse. Such in- 
tentional action, when done without just cause or excuse, is what 
the law calls a ‘ malicious wrong.’” 

See Bromage vs. Prosser, 4 Barn. & C., 247; Bank vs. Henty (per 
Lord Blackburn) 7 App. Cas., 741, at page 772. 

So Judge Taft said in his very able opinion in Toledo, A. A. & 
N. M. R. Co. vs. Pennsylvania Co. (54 Fed., 738), such combinations 
are said to be unlawful conspiracies, though the acts, in themselves, 
and considered singly, are innocent, when the acts are done with 
malice, i. e., with intention to injure another without lawful cause. 
Whether, in the pending case, the defendants’ acts have just cause 
or excuse will be considered hereafter. ‘ 

State vs. Glidden (55 Conn., 46) was a criminal action for con- 
spiracy, based on a state statute which provided as follows:— 

Every person who shall threaten and use any means to intimidate any per- 
son to compel him to do or abstain from doing any act which he has a legal 
right to do, or shall injure or threaten to injure his property with intent to 
so intimidate him, shall be liable to a fine not exceeding one hundred dollars, 
or imprisonment in the county jail six months. 

The information fully charged threats, intimidation, and boycott; 
and, applying it, the court said:— 

“Do the acts which it is alleged the defendants conspired to do 
fall within the prohibition of the act of 1878? They proposed to 
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threaten and use means (to boycott) to intimidate the Carrington 
Publishing Company to commit, against its will, or to abstain from 
doing, an act (to keep in its employ workmen of its own choice) 
which it had a legal right to do, and to do an act (employ the de- 
fendants and such persons as they should name) which it had a 
legal right to abstain from doing. There can be but one answer to 
the question,—the acts proposed are clearly prohibited by the 
statute.” 

The court could have stopped there, as the court said it could 
have, but, as the argument had taken a wide range, it considered 
and stated the law of criminal conspiracy, and said:— 

“If we were to attempt to give a rule applicable to this branch of 
the subject, we should say that it is a criminal offense for two or 
more persons, corruptly or maliciously, to confederate and agree 
together to deprive another of his liberty or property. Such a rule 
is proximately correct and practically just.” “Now, if we look at 
this transaction as it appears on the face of this information, we 
shall be satisfied that the defendants’ purpose was to deprive the 
Carrington Publishing Company of its liberty to carry on its business 
in its own way, although in doing so it interfered with no right of 
the defendants. The motive was a selfish one,—to gain an advantage 
unjustly, and at the expense of others,—and therefore the act was 
legally corrupt. As a means of accomplishing the purpose, the 
parties intended to harm the Carrington Publishing Company, and 
therefore it was malicious.” 

Without concurring with or dissenting from the comments or 
conclusions from the rule the learned court applied, it is sufficient 
to say, besides what has been said, that the facts of the case, as 
well as those of the cases of Sinsheimer vs. United Government 
Workers [Sup.] (26 N. Y. Supp., 152), and Carey vs. Typographical 
Union (45 Fed., 135), distinguish it and them from the case at bar, 
in some of the charges; and whether in all, we shall consider here- 
after. In all of them the acts complained of were not acts of the de- 
fendants, directly, in relation to the plaintiffs, but acts influencing, or 
of intimidation and threats against, the customers of the plaintiffs, — 
not acts which the defendants might lawfully do or not do, but acts, 
it may be, of violence, constraining the will of others, and forcing 
obedience by threats. In other words, the defendants, in these 
cases, were strangers to the business of the plaintiffs,—intermeddled 
with it and and harassed it. 

My attention has also been directed to Queen Ins. Co. vs. State 
(Tex. Civ. App.), notwithstanding it was reversed on appeal. The 
combination complained of in that case, like the one in the case at 





1895.] Continental Ins. Co. vs. B.of Fire U. of the Pacicfi etal. 575 


bar, was of insurance companies, and for not dissimilar purposes. 
The suit was by the attorney-general of the state, under a statute of 
the state, or rather supposed statute. The statute was held in- 
operative, but the action was sustained, nevertheless, the lower 
court saying that “it is too plain for argument that the purposes 
and objects of the organization sued are hateful and injurious to the 
public.” The case,as I have said, was reversed on appeal; the 
court holding that the organization was not in “restraint of trade,” 
as these words are defined at common law, and was not unlawful. 
The decision is elaborate, and carefully reviews the whole subject. 
A distinction is made, and asserted to have been recognized at 
common law, between articles of prime necessity and others, as 
affecting and distinguishing combinations to secure a monopoly in 
them. This distinction is criticised by counsel as narrow .and 
arbitrary. Iam not sure that the distinction is more arbitrary or 
narrow than others which the law makes, and necessarily makes. 
But it is not necessary tosay. It is enough for the present purpose 
to remark that the case has an important distinction from the case at 
bar. It was a suit by the attorney-general, in the name of the state, 
directly against the organization, and the lower court found warrant 
for it in the laws and constitution of the state, and not a suit of a 
private individual, which is governed by other considerations, as I 
have shown. If, however, the reasoning of the lower court be con- 
sidered broad enough to cover a suit by a private individual, it 
cannot be considered authority, as against its reversal by the court 
of appeals, or the other cases which I have cited: Queen Ins. Co. vs. 
State (Tex. Civ. App). 

It will be observed that all the cases regard the motive as im- 
portant, as determining the absence or presence of malice. 

The bill in this case alleges that:— 

“The Board of Fire Underwriters of the Pacific is an association 
and combination whereof the above-named defendants are the active 
members, agents, and officials, designed to cverce your orator, and 
others transacting business of a like character, * * * to inter- 
fere with, obstruct, vex, or annoy your orator, its employes and 
assureds, * * * with a view to induce your orator, its employes 
and agents, * * * to become members of said board, and 
* * * designed to interfere with your orator’s perfect freedom 
of action, * * * dictate the terms upon which the business of 
your orator shall be conducted, by means of threats of injury or 
loss, as hereinafter set forth.” 

And in the tenth paragraph of the bill it is alleged “that the 
said board and defendants, with its associates, or some or any two 
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or more of them, have entered into a conspiracy to prevent your 
orator from following his aforesaid lawful business,” etc. 

I shall assume that by these allegations the plaintiff intends to 
charge that the board was organized, and a conspiracy was formed, 
for the purposes mentioned. If the charges were true, there could 
be no doubt about the judgment which should follow them. But 
I do not think the proof sustains them. Ido not think the board 
was organized or formed for such purposes. It was induced by 
trade reasons, in which the co-operation of all companies was 
undoubtedly desired; and necessarily, against their opposition, a 
plan of competition was provided for and executed. It would be 
extremely inconsequential to say that the organization had no other 
purpose, or had the chief purpose to intermeddle with plaintiff's 
business, or compel its action in any way, or was influenced by 
personal malice or ill will. We hence come to the consideration 
of the means employed by defendant. Did they transcend the 
bounds of a competition “waged (by the defendant) in the interest 
of their own trade?” Beginning this head of inquiry, it may be 
said “it is not enough ” (as Lord Chief Justice Coleridge said) “that 
the combination be unlawful. There must be damage to the plain- 
tiff before an action will lie.” And, as he further observed, ‘“‘ dam- 
age means legal injury. Mere loss or disadvantage will not sustain 
the action.” And Lord Justice Bowen said, “It is the damage 
wrongfully done, and not the conspiracy, that is the gist of the 
action on the case for conspiracy.” Chief Justice Nelson, speaking 
for the court in Hutchins vs. Hutchins (7 Hill, 107), said: “A simple 
conspiracy, however atrocious, unless it resulted in actual damage 
to the party, never was the subject of a court action, not even 
when the old form of a writ of conspiracy, in its limited and most 
technical character, was in use.” The language and doctrine is 
quoted and approved in Herron vs. Hughes, 25 Cal.,555. In Bowen 
vs. Matheson (96 Mass., 502), Justice Chapman said: “The gist of 
the plaintiff's action is not the conspiracy alleged, or the declaration, 
but the damage done to the plaintiff by the alleged acts of the de- 
fendants, and the averment that the acts were done in pursuance 
of a conspiracy does not change the nature of the action: Parker 
vs. Huntington, 2 Gray, 124. In order to be good, the declaration 
must allege against the defendant the commission of illegal acts.” 
The conclusion from these cases is, there must be damage done by 
illegal means. For a board company to dismiss its agent, because 
an agent of the plaintiff, or to put him to an election of service, is 
not an illegal act; nor can a court of equity restrain it, if done (and 
I need go no further than this) without malice. The same comment 
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may be made on the act of any such company in placing or refusing 
to place insurance for plaintiff or its customers. Neither act is a 
naked transgression against plaintiff. Obviously, many trade reasons 
induce it. 

The act of Rucker & Co., as agents for certain of the board com- 
panies, advertising that they had authority to cancel policies of 
plaintiffs companies and certain other nonboard companies, I am 
inclined to think, is within the prohibition of the cases. , It is 
claimed, however, it was a competitive retaliation for the act of the 
agent of the Continental in cutting rates and soliciting the owners 
of a store in San Jose, called the “City Store,” to cancel the policies 
of the board companies represented by said Rucker & Co. But the 
advertisement exceeds proper competition, and advertises to the 
public that which is not true. to wit, that said Rucker & Co. had the 
right to cancel policies issued by plaintiff. 

The acts of defendant, at Salt Lake, threatening certain agents 
and customers of plaintiff, are unlawful; nor were they attempted 
to be justified by defendant’s counsel. The charge was attempted 
to be met by affidavits of agents of certain board companies that 
they had not made, and did not know of any one who had made, 
threats, or had heard of threats. This is not a very satisfactory 
denial of acts so. inimical and unjustifiable. I think, therefore, 
the restraining order should be continued as to them. It is only 
just, however, to say that the president of the board and the de- 
fendants positively deny that they have issued threats of any kind 
against anybody, or that threats have been issued by their consent 
and knowledge. Injunction continued, as herein indicated,—that 
is, against the advertisements at San Jose, or like advertisements 
elsewhere, and against acts at Salt Lake, and like acts elsewhere,— 
and in all other particulars it is dissolved. 


VoL. XXIV.—37. 
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‘SUPREME COURT OF THE UNITED STATES. 


HOOPER 
v8. 
PEOPLE OF STATE OF CALIFORNIA.* 


Marine insurance is not commerce but a mere incident of commerce, and the 
constitutional provision regarding interstate commerce does not prevent 
a state from prescribing the terms on which a foreign company may do 
business. 


The statute of California forbidding persons within the state from procuring 
insurance for a resident from unauthorized companies does not attempt to 
forbid the procuring of such insurance outside the state. 


Application was made to the resident agent of insurance brokers outside the 
state for marine insurance for a resident. The agent applied to his prin- 
cipal outside the state, who furnished insurance in an unauthorized com- 
pany of which they were agents, and the policy was delivered and pre- 
mium received by the agent within the state. 


Held, That the insurance was procured in violation of the statute by the resi- 
dent agent. 


Held, That the fourteenth amendment dves not entitle a citizen to contract 
within a state in violation of its laws either in person or through his 
agent. ‘ 


Statement of the case by Wuire; J. 
Section 623 of the Political Code of the state of California provides 
as follows:— 


The insurance commissioner must require every company, association, or 
individual not incorporated under the laws of this state and propusing to 
transact insurance business by agent or agents in this state, before commenc- 
ing such business to file in his office a bond to be signed by the person or firm, 
officer or agent, as principal, with two sureties to be approved by the com- 
mnissioner, in the penal sum of $2,000 for each insurance company, association, 
firm or individual for whose account it is proposed to collect premiums of in- 
surance in this state. 

The condition of such bond to be as follows :— ’ 

First. ‘That the person or firm, agent or officer named therein, acting on 
behalf of the company, association, firm or individual, named therein, will 
pay to the treasurer of the county, or city and county in which the principal 
office of the agency is located, such sum per quarter, quarterly in advance, 
for a license to transact an insurance business or such other license as may be 
imposed by law as long as the agency remains in the hands of the person or 
firm, agent or officer named as principal in the bond. 

Secgnd. That the person or firm, officer or agent, will pay to the state all 
stamp or other duties on the gross amounts insured inclusive of renewals on 
existing policies. 

Third. That the person, firm, agent or corporation named therein will con- 
form to all provisions of the revenue or other laws made to govern them. 


* Decision rendered, Jau. 7, 1895. 
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Section 439 of the Penal Code of California is as follows:— 

Every person who in this state procures or agrees to procure any insurance 
for a resident of this state from any insurance company not incorporated un- 
der the laws of this state, unless such company or its agent has filed the bond 
required by the laws of this state relative to insurance, is guilty of a misde- 
meanor. 

On the 29th day of September, 1888, the plaintiff in error was 
charged before a police court of the city and county of San Fran- 
cisco with having, on the Ist day of April, 1888, “in the city and 
county of San Francisco,” committed the misdemeanor of procuring 
insurance on account of foreign companies that have not complied 
with the laws of this state; with having “then and there procured 
for a resident of this state insurance from an insurance company not 
incorporated under the laws of this state, to wit, China Mutual In- 
surance Company, of Boston, said company or its agents not then or 
there having filed the bond required by the laws of this state rela- 
tive to insurance.” A jury having been waived, the case was tried 
by the court, and the defendant, having been found guilty, was sen- 
tenced to pay a fine of $5.00, and, in default thereof, to be imprisoned 
in the city prison for 24 hours. Motions in arrest and for a new 
trial were made on several grounds, among which it is necessary 
only to state the following:— 

“Second. For that the statute, to wit, section 439 of the Penal 
Code of the state of California, amounts to and is a regulation of 
commerce between the several states and foreign nations, and is 
therefore in violation of paragraph 3, § 8, of urticle 1 of the consti- 
tution of the United States. 

“Third. For that section 439 of. the Penal Code of the state of 
California is in vivlation of the constitutional right of the defendant 
to transact any business in the state of California which is not op- 
posed to the good morals or health of the community. 

“Fourth. That the said statute is not a police regulation. 

“Fifth. For that said statute is in violation of the fourteenth 
amendment.” 

The motions having been overruled, the cause was taken by ap- 
peal to the Superior Court of the City and County of San Francisco, 
the highest court to which an appeal was permissible under the con- 
stitution and laws of the state of California. 

The facts were stated as follows :— 

‘That the firm of Johnson & Higgins are average adjusters and 
insurance brokers, residing and having their principal place of bus- 
iness in the city of New York, state of New York. 

“That as insurance brokers they procure for other persons, of 
whatever state resident, and on the request of such persons, insurance 
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on ships and vessels, cargoes and freights, from insurance compa- 
nies not incorporated under the laws of the state of California, or 
doing business therein as provided by the laws of said state. 

“That they receive from said companies the marine policies issued 
by said companies so insuring said ships or vessels, and deliver them 
to the party or parties for whom they have procured the same. 

“ That the said firm of Johnson & Higgins, at all the times herein 
mentioned, had a place of business in the city and county of San 
Francisco, state of California, and that the defendant had at all the 
times herein mentioned charge of said business as the employe and 
agent of said Johnson & Higgins, and not othérwise. 

“That on the 13th day of March, 1888, C. W. Mott, a resident of 
the state of California, inquired of said defendant if he, the said de- 
fendant, as the agent of Johnson & Higgins, could procure the said 
Johnson & Higgins to place a certain amount of insurance on the 
steamer Alliance, of San Francisco, at a certain named rate of pre- 
mium; to which said defendant replied he would see what could be 
done in respect to the same. 

“That thereupon the said defendant informed Johnson & Higgins 
of the inquiry of said Mott, and requested them to advise him, the 
said defendant, of what, if anything, they had done or could do in 
the premises; that in compliance with the said request of the said 
defendant, said Johnson & Higgins telegraphed to said defendant 
as follows:— 

“¢ Alliance, four thousand dollars, done in American ‘form,’ but 
did not advise said defendant of the name of the company in which 
said insurance had been placed. 

“The contents of the telegram above named were communicated 
by the defendant to said Mott. In April, 1888, said firm of Johnson 
& Higgins forwarded to the said defendant the policy of the ‘ China 
Mutual Insurance Company,’ insuring four thousand dollars on said 
steamer Alliance. 

“Said insurance company not then and there being a company 
incorporated under the laws of the state of California, and not then 
and there having by itself or its agent filed the bond required by 
the laws of the said state of California relating to insurance, this 
policy was delivered by the defendant to said Mott, and thereupon 
said Mott paid to the said defendant, as agent of Johnson & Higgins, 
the premium for said insurance. This premium was deposited by 
the defendant in a bank in San Francisco to the credit of Johnson 
& Higgins, and Johnson & Higgins were duly advised by him that 
said premium had been collected, and the amount deposited in the 
bank to their credit. 
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All the said verbal acts by said Mott and also of said defendant, 
and all acts of defendant as agent in said procuring, were done in 
the city and county of San Francisco, state of California.” 

On the foregoing statement the judgment below was affirmed 
upon the ground “that the facts, as they appéar of record herein, 
bring the act of defendant within the true intent and meaning of 
section 439 of the Penal Code of the state of California,” and that 
“on the facts in this case said act is not repugnant to any of the pro- 
visions of the constitution of the United States.” 


Joun E. Parsons, for Plaintiff in Error. 

T. C. Van Ness, A. T. Brrrron, and A. B. Brownz, for Defendant in 
Error. 

Mr. Justice Wurre (after stating the case). 

The principle that the right of a foreign corporation to engage in 
business within a state other than that of its creation depends solely 
upon the will of such other state has been long settled, and many 
phases of its application have been illustrated by the decisions of 
this court: Bank vs. Earle, 13 Pet., 519; Insurance Co. vs. French, 
18 How., 404; Society vs. Coite, 6 Wall., 594; Provident Institution 
vs. Massachusetts, id., 611; Hamilton Co. vs. Massachusetts, id., 632; 
Paul vs. Virginia, 8 Wall., 168; Ducat vs. Chicago, 10 Wall., 410; 
State Tax on Railway Gross Receipts, 15 Wall, 284; Railroad Co. vs. 
Peniston, 18 Wall., 5; Delaware Railroad Tax Case, id., 206; State 
Railroad Tax Cases, 92 U. S., 575; Philadelphia & S.S. S. Co. vs. 
Pennsylvania, 122 U. S., 326; California vs. Southern Pac. R. Co., 
127 U. S., 1; Home Ins. Co. vs. New York, 134 U. S., 594; Maine vs. 
Grand ‘Trunk R. Co., 142 U. S., 217; Ashley vs. Ryan, 153 U.S., 445. 

While there are exceptions to this rule, they embrace only 
cases where a corporation created by one state rests its right to 
enter another and to engage in business therein upon the federal 
nature of its business,—as, for instance, where it had derived its 
being from an act of Congress, and has become a lawful agency for 
the performance of governmental or quasi governmental functions, 
or where it is necessarily an instrumentality of interstate commerce, 
or its business constitutes such commerce, and is, therefore, solely 
within the paramount authority of Congress. In these cases the 
exceptional business is protected against interference by state au- 
thority. The reasons upon which the exceptions to the general 
rule are based have been often explained: Telegraph Co. vs. 
Texas, 105 U. S., 460; Gloucester Ferry Co. vs. Pennsylvania, 
114 U. S., 196, 205, 211; Philadelphia & S.S. S. Co. vs. Pennsylva- 
nia, 122 U: S., 326, 342; McCall vs. California, 136 U. S., 104, 110; 
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Norfolk & W. R. Co. vs. Pennsylvania, 136 U. S., 114, 118; Pickard 
vs. Car Co., 117 U. S., 34; Robbins vs. Taxing Dist., 120 U. S., 489; 
Leloup vs. Port of Mobile, 127 U. S., 640; Asher vs. Texas, 128 U. 
S., 129; Stoutenburgh vs. Hennick, 129 U. S., 141; Crutcher vs. 
Kentucky, 141 U. S., 47. 

In the case last cited the precedents were fully reviewed, and 
the governing reasons of the law upon this subject were clearly 
elucidated. 

The contention here is that, inasmuch as the contract was one for 
marine insurance, it was a matter of interstate commerce, and as 
such beyond the reach of state authority, and included among the 
exceptions to the general rule. This proposition involves an erro- 
neous conception of what constitutes interstate commerce. That 
the business of insurance does not generically appertain to such 
commerce has been settled since the case of Paul vs. Virginia, supra. 
See, also, Philadelphia Fire Ass’n vs. New York (119 U. S., 110), and 
authorities there cited. 

While it is true that in Paul vs. Virginia, and in most of the cases 
in which it has been followed, the particular contract under consid- 
eration was for insurance against fire, the principle upon which these 
cases were decided involved the question of whether a contract of 
insurance of any kind constituted interstate commerce. The court, 
in reaching its conclusion upon this question, was not concerned 
with any matter of distinction between marine and fire insurance, 
but proceeded upon a broad analysis of the nature of interstate 
commerce, and of the relation which insurance contracts generally 
bear thereto... Thus, in Paul vs. Virginia, the court, speaking ~ 
through Mr. Justice Field, said: “Issuing a policy of insurance is 
not a transaction of commerce. The policies are simply contracts 
of indemnity against loss by fire, entered into between the corpora- 
tions and the assured, for a consideration paid by the latter. These 
contracts are not articles of commerce in any proper meaning of the 
word. They are not subjects of trade and barter, offered in the 
market as something having an existence and value independent of 
the parties to them. They are not commodities to be shipped or 
forwarded from one state to another, and then put up for sale. They 
are like other personal contracts between parties, which are com- 
pleted by their signature and the transfer of the consideration. Such 
contracts are not interstate transactions, though the parties may be 
domiciled in different states. The policies do not take effect—are 
not executed contracts—until delivered by the agent in Virginia. 
They are, then, local transactions, and are governed by the local law. 
They do not constitute a part of the commerce between the states 
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any more than a contract for the purchase and sale of goods in Vir- 
ginia by a citizen of New York whilst in Virginia would constitute a 
portion of such commerce.” 

This language was reiterated in the case of Philadelphia Fire 
Ass’n vs. New York, supra. In Crutcher vs. Kentucky, supra, the 
court, in applying the exception to the general rule, held. that the 
state of Kentucky was without power to prevent a corporation en- 
gaged in interstate commerce from entering that state and carrying 
or its business therein, and also pointed out the distinction between 
the makivg of contracts of insurance and interstate commerce, or 
the necessary instrumentalities thereof, as follows: “The case is en- 
tirely different from that of foreign corporations seeking to do a 
business which does not belong to the regulating power of Congress. 
The insurance business, for example, cannot be carried on in a state 
by a foreign corporation without complying with all the conditions 
imposed by the legislation of that state. So with regard to manu- 
facturing corporations, and all other corporations whose business is 
of a local and domestic nature, which would include express compa- 
nies whose business is confined to points and places wholly within 
the state. The cases to this effect are numerous.” 

It is evident, then, as we have said above, that the attempt to so 
distinguish between policies of marine insurance and policies of fire 
insurance as to reach the deduction that there is a constitutional 
difference between the business of a corporation issuing policies of 
one kind and that of a corporation dealing in policies of the other 
kind, which affects the question of a state’s authority to control the 
business of either, is based upon a fundamental misconception of 
the nature of the constitutional provision relied upon. It ignores 
the real distinction upon which the general rule and its exceptions 
are based, and which consists in the difference between interstate 
commerce, or an instrumentality thereof, on the one side, and the 
mere incidents which may attend the carrying,on of such commerce 
on the other. This distinction has always been carefully observed, 
and is clearly defined by the authorities cited. If the power to reg- 
ulate interstate commerce applied to all the incidents to which such 
commerce might give rise and to all contracts which might be made 
in the course of its transaction, that power would embrace the entire 
sphere of mercantile activity in any way connected with trade be- 
tween the states, and would exclude state control over many con- 
tracts purely domestic in their nature. 

The business of insurance is not commerce. The contract of insur- 
ance is not an instrumentality of commerce. The making of such a 
contract is a mere incident of commercial intercourse, and in this 
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respect there is no difference whatever between insurance against 
fire and insurance against “the perils of the sea.” 

The state of California has the power to exclude foreign insurance 
companies altogether from her territory, whether they were formed 
for the purpose of doing a fire or a marine business. She has the 
power, if she allows any such companies to enter her confines, to 
determine the conditions on which the entry shall be made. And 
as a necessary consequence of her possession of these powers, she 
has the right to enforce any conditions imposed by her laws as pre- 
liminary to the transaction of business within her confines by a for- 
eign corporation, whether the business is to be carried on through 
officers or through ordinary. agents of the company; and she has also 
the further right to prohibit a citizen from contracting within her 
jurisdiction with any foreign company which has not acquired the 
privilege of engaging in business therein, either in his own behalf 
or through an agent empowered to that end. The power to exclude 
embraces the power to regulate, to enact and enforce all legislation 
in regard to things done within the territory of the state which may 
be directly or incidentally requisite in order to render the enforce- 
ment of the conceded power efficacious to the fullest extent, subject 
always, of course, to the paramount authority of the Constitution of 
the United States. 

In the argument at bar it was admitted that, if the contract is to 
be considered as made in California, then this case is governed by 
the foregoing principles, unless the business of a foreign company 
writing marine insurance is protected by the interstate-commerce 
clause of the constitution; which, as we have seen, is not the case. 

It is claimed, however, that, irrespective of this clause, the con- 
viction here was illegal—First, because the statute is by its terms 
invalid, in that it undertakes to forbid the procurement of a con- 
tract outside of the state; and, secondly, because the evidence shows 
that the contract was in fact entered into without the territory of 
California. The language of the statute is not fairly open to this 
construction. It punishes “every person who in this state procures 
or agrees to procure for a resident of this state any insurance,” ete. 
The words “who in this state” cannot be read out of the law in 
order to nullify it under the constitution. 

It is urged that the words, “every person who agrees to procure 
for a resident of this state,” are inconsistent with the preceding 
language, “ who in this state procures,” etc. The argument is this: 
The act punished is procuring for a resident. In order to procure 
for another, the procurer must be agent of such other; hence the 
contract of insurance was procured by the agent of the insured, and 
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not by the agent of the foreign company; and, inasmuch as the for- 
eign company was not, and under the law could not be, technically, 
within the state for the purpose of giving its assent to the contract, 
the insurance must have been procured without the state. The fal- 
lacy here is ingenious, but it is easily exposed. The elementary rule 
is that every reasonable construction must be resorted to in order 
to save a statute from unconstitutionality: Parsons vs. Bedford, 3 Pet., 
433; U.S. vs. Coombs, 12 Pet., 72; Brewer’s Lessee vs. Blougher, 
14 Pet., 178; Supervisors vs. Brogden, 112 U. S., 261; Presser vs. 
Illinois, 116 U. S., 252. 

‘The admission that the insurance was procured for the resident 
from a foreign company which had no agent in the state does not 
exclude the possibility of its having been procured within the state 
If it were obtained for the resident by a broker who was himself a 
resident, this would be a procuring within the state, and be covered 
by the statute. 

The business of a broker is to serve as a connecting link between 
the party who is to be insured and the party who is to do the insur- 
ing,—to bring about “the meeting of their minds” which is neces- 
sary to the consummation of the contract. In the discharge of his 
business he is the representative of both parties to a certain extent: 
How vs. Insurance Co., 80 N. Y., 32; Insurance Co. vs. Young, 111 
Mass., 537; Insurance Co. vs. Reynolds, 36 Mich., 502. 

Domat thus defines his functions: “The engagement of a broker 
is like to that of a proxy, a factor, or other agent, but with this dif- 
ference: that the broker, being employed by persons who have op- 
posite interests to manage, he is as it were, agent both for the one 
and the other, to negotiate the commerce and affair in which he 
concerns himself. Thus his engagement is twofold, and consists in 
being faithful to all the parties in the execution of what every one 
of them intrusts him with. And his power is not to treat, but to 
explain the intentions of both parties, and to negotiate in such a 
manner as to put those who employ him in a condition to treat to- 
gether personally:” 1 Dom. (Strahan’s Translation) bk. 1, tit.17, § 1. 

Story says this statement of the functions of a broker is “a full 
and exact description according to the sense of our law:” Story 
Ag. (9th Ed.) p. 31, note 3. : 

If the contention of the plaintiff in error were admitted, the es- 
tablished authority of the state to prevent a foreign corporation 
from carrying-on business within its limits, either absolutely or ex- 
cept upon certain conditions, would be destroyed. It would be only 
necessary for such a corporation to have an understanding with a 
resident that in the effecting of contracts between itself and other 
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residents of the state he should be considered the agent of the in- 
sured persons, and not of the company. This would make the ex- 
ercise of a substantial and valuable power by a state government 
depend, not on the actual facts of the transactions over which it 
lawfully seeks to extend its control, but upon the disposition of a 
corporation to resort to a mere subterfuge in order to evade obliga- 
tions properly imposed upon it. Public policy forbids a construc- 
tion of the law which leads to such a result, unless logically 
unavoidable. 

The facts found here enforce the correctness of these views, and 
illustrate the evil which the statute was doubtless intended to 
prevent. 

Johnson & Higgins were average adjusters and brokers in New 
York City. Hooper, the plaintiff, as their agent, had a place of bus- 
iness in San Francisco. As such broker he applied for insurance to 
his principals in New York City. The policy came to San Francisco 
for delivery, and the premium was there paid. 

One more contention remains to be noticed. It is said that the 
right of a citizen to contract for insurance for himself is guarantied 
by the fourteenth amendment, and that, therefore, he cannot be de- 
prived by the state of the capacity to so contract through an agent. 
The fourteenth amendment, however, does not guaranty the citizen 
the right to make within his state, either directly or indirectly, a 
contract, the making whereof is constitutionally forbidden by the 
state. The proposition that, because a citizen might make such a 
contract for himself beyond the confines of his state, therefore he 
might authorize an agent to violate in his behalf the laws of his state 
within her own limits, involves a clear non sequitur, and ignores the 
vital distinction between acts done within and acts done beyond a 
state’s jurisdiction. Judgment affirmed. 


Mr. Justice Harxan (dissenting). 

Hooper, the plaintiff in error, was the agent at San Francisco of 
the firm of Johnson & Higgins, average adjusters and insurance 
brokers, doing business in the city of New York. In the latter capa- 
city that firm procured for its customers, from insurance companies 
wherever incorporated, insurance on ships, vessels, cargoes and 
freights. 

C. W. Mott, a resident of California, inquired of Hooper if he 
could procure a certain amount of insurance on a Vessel named the 
Alliance at a given rate of premium, no particular company being 
specified by Mott. Hooper communicated with his principals, and 
the latter telegraphed in reply, “Alliance, four thousand dollars, 
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done in American form,” but did not name the company in which 
the insurance had been placed. Mott was informed of this telegram. 
Johnson & Higgins procured and forwarded to Hooper a policy of 
the China Mutual Insurance Company, of Boston, insuring the Alli- 
ance in the above sum. Hooper delivered it to Mott, the latter pay- 
ing to the former, as agent of Johnson & Higgins, the amount of 
the premium. That amount was deposited in bank at San Francisco 
to the credit of Johnson & Higgins, the latter being notified of the 
deposit. 

On account of what he did, as above stated, Mott was prosecuted 
under a statute of California, which provided that “every person 
who in this state procures or agrees to procure any insurance for a 
resident of this state from any insurance company not incorporated 
under the laws of this state, unless such company or its agent has 
filed the bond required by the laws of this state relative to insurance, 
is guilty of a misdemeanor:” Pen. Code, § 439. 

The bond referred to is that prescribed by section 623 of the Pol- 
itical Code of California, which makes it the duty of the insurance 
commissioner to require every company, association, or individual, 
not incorporated under the laws of California, “and proposing to 
transact insurance business by agent or agents in this state,” be- 
fore commencing such business, to file a bond, with sureties, in the 
penal sum of $2,000, conditioned that the person or firm, agent or 
officer, named therein, would pay to the treasurer of the county or 
city and county in which the principal office of the agency is located 
such sum per quarter, payable in advance, for a license to transact 
an insurance business. or such other license as may be imposed by 
law, so long as the agency remains in the hands of the person or 
firm, officer or agent, named as principal in the bond; and that such 
person or firm, officer or agent, would pay to the state all stamp or 
other duties on the gross amounts so insured, inclusive of renewals 
on existing policies, and conform to all the provisions of the revenue 
and other laws made to govern them. 

It is true, as stated in the opinion just delivered, that this court 
has held that a state may prescribe the conditions upon which the 
corporations of other states, not engaged in interstate commerce, 
may do business within its jurisdiction; indeed, may exclude such 
corporations altogether from its limits. In Paul vs. Virginia (8 Wall., 
178), it was adjudged that a corporation was not a citizen within 
the meaning of the clause of the constitution declaring that the 
citizens of each state shall be entitled to all the privileges and im- 
munities of citizens in the several states, although, for purposes of 
suit in the courts of the United States, it must be deemed a citizen 
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of the state under whose laws it was created. But no question like 
the one involved in that case is now presented for decision. There 
is no question here as to the rights of individual citizens of Califor- 
nia and of New York. 

Section 623 of the Political Code of California applies only to in- 
surance companies not incorporated under the laws of that state, 
and “ proposing to transact business” within its limits. The state- 
ment of the case on appeal shows that defendant had charge of the 
business of Johnson & Higgins, at San Francisco, as their employe 
and agent, and not otherwise. There is no suggestion in that state- 
ment that the China Mutual Insurance Company, of Boston, pro- 
posed to do business in California by agent; nor is it stated that 
Johnson & Higgins are or ever claimed to be agents of that company, 
nor that that company ever recognized them as its agents, or ever 
issued to a resident of California any policy of insurance except the 
one delivered to Johnson & Higgins, and which that firm obtained 
and forwarded to Hooper, and by the latter was delivered to Mott. 
This single act of the company cannot be held to prove that it pro- 
posed to transact business in that state, or that it contemplated the 
issuing of any other policy to a resident of California. In Manu- 
facturing Co. vs. Ferguson (113 U. S., 727, 734), this court, referring 
to a statute of Colorado forbidding foreign corporations from doing 
business there, except upon complying with certain regulations, said 
that it did not embrace a single or isolated transaction by a foreign 
corporation. Indeed, the prosecution in the present case manifestly 
had in mind the difference between a single act of insuring property 
and “ proposing to transact insurance business by agent or agents; ” 
for, as will be seen, the complaint under which Hooper was prose- 
cuted does not allege, and, as I infer, purposely failed to allege, that 
the company which issued the policy in question proposed to trans- 
act business in California. So that we have before us a statute 
making it a crime to procure, or agree to procure, in California, for 
a resident of that state, a policy of insurance from a foreign corpor- 
ation which does not propose to do business there by agents, and, 
so far as appears, has never issued to a resident of California any 
policy but the one issued to Mott. 

In my opinion, the statute, in its application to the case now pre- 
sented, is an illegal interference with the liberty both of Mutt and 
of Hooper, as well as an abridgment of the privileges, not of a for- 
eign corporation, but of individual citizens of other states, through 
whom the policy in question was obtained. Johnson & Higgins are 
pursuing one of the ordinary callings of life in the city of New 
York. It is a lawful calling, as much so as that of a merchant, 
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grocer, manufacturer, tailor, or shoemaker. It cannot properly be 
characterized as in itself or by the necessary results of the business 
hurtful to the community. They have as much right to pursue their 
calling in California, by agent, as they have to pursue it in New York. 
Of course, this calling—indeed every calling of life—is subject to 
the power of the state within whose limits it 1s pursued, to regulate 
it in any mode that does not violate the essential rights of liberty 
and property guarantied by the Federal constitution against hostile 
state action. If it were conceded that California could require every 
one acting within its limits as an agent for others, whether insur- 
ance brokers, merchants, grocers, manufacturers, tailors, or shoe- 
makers, to take out a license and pay a tax as such agent,—such 
regulations being made applicable, in similar circumstances, to all 
agents doing business in California,—it would not follow that it 
could absolutely probibit individual citizens of other states or its 
own people from conducting there, by agents, an ordinary calling 
not in itself immoral or dangerous to the public. The enjoyment 
upon terms of equality with all others in similar circumstances of 
the privilege of pursuing an ordinary calling or trade is an essential 
part of liberty, as guarantied by the fourteenth amendmeni: Powell 
vs. Pennsylvania, 127 U. S., 678, 684. Among the inalienable rights 
possessed by American citizens is, as Mr. Justice Field has said, “the 
right of men to pursue their happiness, by which is meant the right 
to pursue any lawful business or vocation in any manner not incon- 
sistent with the equal rights of others, which may increase their 
prosperity or develop their faculties, so as to give to them their 
highest enjoyment:” Butchers’ Union Slaughterhouse Co. vs. Cres- 
cent City Live-Stock Landing Co., 111 U. S., 757. And in the same 
case Mr. Justice Bradley said: “TI hold that the liberty of pursuit— 
the right to follow any of the ordinary callings of life—is one of the 
privileges of a citizen of the United States.” So in Jacob’s Case, 98 
N. Y., 99, 106: “One may be deprived of his liberty and his consti- 
tutional rights without the actual imprisonment or restraint of his 
person. Liberty, in its broad sense, as understood in this country, 
means the right, not only of freedom from actual servitude, impris- 
onment, or restraint, but the right of one to use his faculties in all 
lawful ways, to live and work where he will, to earn his livelihood in 
any lawful calling, and to pursue any lawful trade or avocation.” 

In many states, there are individuals or firms whose business it is 
to negotiate loans for others. Often, if not generally, the money is 
in the hands of corporations for investment. These corporations 
may not have agents outside of the state in which they are located. 
What would be thought of a statute making it a crime for any one 
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in the’ state which enacted it to procure for one of its residents, and 
through a firm of brokers in New York, a loan of money from a 
corporation of another state, that did not propose to do business by 
agent, or elsewhere than at the place of its creation? The state, it 
may be, could forbid any foreign corporation, whose business it is to 
invest money for itself and others, from doing business in California 
by agent, or could require, as a condition of its doing business there 
by agent, that the corporation or agent should give such bond with 
surety, as may be prescribed. But it could not be made a crime for 
one in that state to procure a loan of money for a resident of that 
state, through individual citizens: of another state, although the 
money should be obtained from a foreign investment company not 
proposing to transact business by agent in the state where the bor- 
rower resides, and from which the application to borrow comes. 
And yet the principle which the court approves in its opinion would 
seem to justify the contrary view. 

Mott, for whom Hooper acted, could not be compelled to restrict 
his application for insurance to foreign companies doing or propos- 
ing to do business in California, and which had filed the bond re- 
quired by the statute of that state. If he preferred insurance in a 
company that had no agent in California, he.had a right to that 
preference; and any interference with its free exercise would infringe 
his liberty. Suppose he had himself applied, by mail, directly to 
Johnson & Higgins for insurance on his vessel, and that firm had 
delivered the policy in question to an express company, with direc- 
tions to deliver it to Mott. Or suppose that Mott had made his ap- 
plication, by mail, directly to the company. I cannot believe that a 
statute making his conduct in either of the cases supp2sed a crim- 
inal offence, would be sustained as consistent with the constitutional 
guaranties of liberty. But it seems from the opinion of the court 
that a state is at liberty to treat one as a criminal for doing for an- 
other that which the latter might himself do of right, and without 
becoming a criminal. In my judgment, a state cannot make it a 
crime for one of its people to obtain, himself or through the agency 
of individual citizens of another state, insurance upon his property 
by a foreign corporation that chooses not to enter the former state 
by its own agents. . 

The chief vice in the argument of counsel in support of the Cali- 
fornia statute is found in the assumption that Hooper, as well as his 
principals, Johnson & Higgins, acted as agents of the insurance 
company. That assumption is unwarranted by the facts. Hooper 
was the agent of Johnson & Higgins, and in that capacity alone 
acted for Mott. What he said and did in California was said and 
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done for his principals. Neither Johnson & Higgins nor Hooper 
acted as agents for the insurance company. The transaction, in 
legal effect, is the same as it would have been if Mott had himself 
applied by mail to Johnson & Higgins for insurance, and had re- 
ceived the policy from them by mail, or through some one in Cali- 
fornia to whom it was intrusted by that firm for delivery to him. If 
California could forbid Mott himself to obtain, by mail, a policy from 
a foreign corporation having no agent or representative of its own 
in California, and make it a crime for him to do so, then the statute 
in question is not repugnant to the Constitution of the United States. 
But, in my judgment, the power of excluding foreign corporations 
from doing business within its limits, by agents, cannot be exerted 
by the state so as to impair or destroy the constitutional rights of 
its own people or of citizens of other states. I think the judgment 
of the court below should be reversed. 

Mr. Justice Brewer concurs in this opinion. Mr. Justice Jackson, 
now absent, participated in the consideration of this case. This 
opinion has been submitted to him, and he concurs in the views here 
expressed. 


UNITED STATES CIRCUIT COURT. 


WESTERN DistTRICT, MISSOURI. 


POTTER ET AL. 
v8. 


PHENIX INS. CO.* 


A parol contract of insurance with an authorized agent is valid, and in the 
absence of any express agreement as to date, takes effect immediately. 

In the absence of special demand for payment of premium, where it is the 
custom between the agent of the company and the agent of the insured 
to collect the premiums due at the end of each month, previous nonpay- 
ment of the first premium is waived. 

Words will be presumed to be used in their ordinary sense in contracting, and 
in order to prove a use in their technical sense such usage must be estab- 
lished among the class of business men concerned by a preponderance of 


evidence, and the intention to so use them must be shown or presumed 
from the usage. 


Subsequent acts and statements are admissible to show the understanding as 
to a parol contract, but not to vary its terms. 

Where an agent is commissioned to solivit applications in a large city, those 
who deal with him are j.stitied in believing that he has power to contract 
in the absence of notice to the contrary. 

Where an agent in Missouri was asked to insure property in Kansas, which 
state requires compliance with certain provisions by agents insuring 


* Decision rendered, May 21, 1894. 
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property there, and it was known that the company had an established 
agent at the situs of the property, the applicant will not be presumed to 
believe that the Missouri agent had authority to contract if he knew of 
the Kansas requirements. 


Warner, Dean, Grsson & McLeop and I. J. Kercuum, for Plaintiffs. 
Karnes, Hotmes & Kravtuorr, for Defendant. 


Putuies, D. J. (charging jury). 

The court will first give you in charge some instructions which 
have been conceded to the parties in the case, that they may be 
gotten out of the court’s way before it proceeds to the further 
charge in the case. On behalf of the plaintiff the court concedes 
these declarations of law:— 

“The court instructs the jury that the plaintiff in this case seeks 
to recover upon a contract of insurance, no policy having been is- 
sued to her by the defendant. The issuance of a policy is not ne- 
cessary to render a contract of insurance valid. It may be effected 
by a verbal agreement between the parties, and if you believe from 
the evidence that the agents of defendant on the 26th day of Au- 
gust, 1892, entered into a parol agreement with the agents of the 
plaintiff for the insurance of her dwelling house in the sum of $2,- 
500, then such agreement took effect immediately, although you may 
further believe from the evidence that no time was mentioned in 
which it was to take effect; and, if you find that such agreement was 
entered into, then it was the duty of the defendant to deliver to the 
plaintiff the policy of writing in the usual form issued by it, and 
that such verbal agreement remained in full force, although no policy 
was delivered.” 

The court then adds to this instruction, “ provided the jury find 
from the evidence that said agents had authority to make such 
contract.” 

“The court instructs the jury that if you believe from the evidence 
that one Van Guilder, a member of the firm of Walter J. Bales & 
Co., while acting as the agent of the plaintiff, Mrs. Anna Potter, 
went to the office of Hunter & Whitaker, the agents of the defen- 
dant, the Phenix Insurance Company, and then and there informed 
Mr. Whitaker, one of the defendant’s agents, of the property of the 
plaintiff described in the petition, on which he desired to secure in- 
surance, and at that time gave the amount of insurance required, - 
and if you further believe that the rate of premium was then and 
there agreed upon for insuring plaintiffs property in the defendant's 
company, and that Whitaker, the agent of the defendant, then and 
there said he ‘would try it on in the Phenix,’ and if the jury find 
from the evidence that such words were the customary words used 
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among insurance agents in Kansas City, Mo., to express an accept- 
ance of the application for insurance, and that the plaintiff's agents, 
with the consent of the defendant, left the description of the prop- 
erty to be insured with instructions as to the delivery of the policy 
of insurance when written, the court instructs the jury that this 
constituted a contract of insurance of the plaintiff's property, to take 
effect from twelve o’clock noon of the day that such contract was 
made.” 

The court observes, for. your consideration in that connection, 
that his recollection of the. evidence is that nothing was said in the 
interview between Whitaker. and Van Guilder with respect to the 
delivery of the policy of insurance when written. That is a matter, 
however, for the jury. 

“When the interpretation of words constituting a contract de- 
pend upon the sense in which they are used in view of the subject 
to which they relate, the relation of the parties, and the surround- 
ing circumstances properly applicable to it, then the intention of the 
parties becomes a matter of inquiry for the jury, and the interpre- 
tation of the language is a question for your determination under 
the restrictions and modifications given you by the court. The rule 
‘ of interpretation in such cases is that when two interpretations, 
equally fair, may by given to the words used, that which gives the 
greater indemnity shall prevail. The words used by the insurer to 
the insured will be deemed to contain, not only all the language ex- 
pressed, but all that can be fairly deducible therefrom, in the hght 
of the circumstances under which they were made. 

“The court instructs the jury that although no premium was paid 
in this case, or tendered, before the destruction of plaintiff's prop- 
erty by fire, yet if you should further find from the evidence that it 
was the custom between the agents of the defendant and Walter J. 
Bales & Co., acting as the agents of the plaintiff, to collect premi- 
ums from each other on the 1st of each month for insurance placed 
the preceding month, then this constituted a waiver of the payment 
or tender of premium, unless you shall further believe from the evi- 
dence that the agents of defendant demanded such premium. 

“Tf you find for the plaintiff, you will assess her damages at $2,- 
500, with 6 per cent interest thereon from the 1st day of December, 
1892, and the form of your verdict, if you so find, will be, ‘ We, the 
jury, find the issues for the plaintiff, Anna Potter, and assess her 
damages at $ en 

On the part of the defendant :— 

“Before the jury can find for the plaintiff they must believe that 


Whitaker was the agent of the defendant, authorized to insure 
VoL, XXIV.-38. 
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property in the state of Kansas, and that on August 26, 1892, as 
such agent, he entered into a contract by which he agreed that the 
property of plaintiff should be insured from that date. 

“The court instructs the jury that the burden of proof is on the 
plaintiff to show—First, that Whitaker was authorized to bind the 
defendant by entering into a contract of insurance; and, second, 
that as such agent he did make such a contract,—and that it is 
not sufficient for plaintiff to show that the insuring of plaintiff's 
property was considered by Whitaker, but you must further believe 
and find that the minds of both Van Guilder and Whitaker agreed 
that from that date the property should stand insured. 

“Tf the jury believe that Whitaker received the proposition from 
Van Guilder to insure said property, and in doing so stated that he 
could not insure the same from his office, but that he would submit 
it to G. A. Bailey, agent for the defendant in the state of Kansas, 
then this constituted no contract of insurance, so as to bind the de- 
fendant, and your verdict will be for the defendant. 

‘Any knowledge possessed by Van Guilder at the time of the 
alleged agency for her will affect the plaintiff to the same extent as 
if she had possessed it herself.” 

Gentlemen of the jury, you doubtless have observed from the 
pleadings and from the evidence and arguments in this case that the 
single and decisive question for your determination is whether or 
not on the 26th day of August, 1892, a contract of insurance was 
entered into between Whitaker, representing the defendant com- 
pany, and the witness Van Guilder, representing the plaintiff in this 
case. The determination of that question turns and depends en- 
tirely upon the construction to be placed upon the interview that 
occurred between the two parties on the 26th day of August, 1892. 
That conversation is the predicate, the basis or sole foundation for 
the imputed contract in this case. What transpired there, what the 
real conversation was between parties, you are the sole judges of 
that question of fact, and are at liberty to draw your own conclu- 
sions and inferences. It is the province of the court to direct your 
attention to some of the salient features in the case, and the law as 
applicable thereto. 

There seems to be little dispute or controversy between the 
contending parties here that in the course of, or at some point in, 
the interview that occurred between Van Guilder and Whitaker on 
that day, the expression was used by the agent Whitaker, “I will try 
it on in the Phenix,” and the question is what construction is to 
be applied to those words? The statute of this state (section 6570), 
among its rules for the construction of statutes, says:— 
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“Words and phrases shall be taken in their plain or ordinary and 
usual sense, but technical words and phrases having a peculiar and 
appropriate meaning in law shall be understood according to their 
technical import.” 

So the general rule of the common law is that words are to be 
considered and understood according to their usual and ordinary 
import, in their common acceptation among men in the community. 
So where the words employed in a conversation between two per- 
sons are plain, ordinary words, without any ambiguity about them, 
they must, as a general rule, speak for themselves, and the jury are 
left. to consider and apply them according to their ordinary signifi- 
cation. The law recognizes an exception to this rule, as where cer- 
tain terms and phrases acquire a technical or a particular meaning 

. among certain trades, professions, or special classes of business men 
and they are so employed in such technical sense by and among such 
classes of men, then such technicai or special import and meaning 
may be imputed to them; but before such special or technical mean- 
ing can thus be applied to words and terms, which ordinarily would 
not attach to them, the jury must find and believe from the evidence 
that such words and phrases as “I will try it on,” “I will try it on in 
the Phenix,” as applied to insurance companies, had acquired a spe- 
cial meaning and import among insurance agents at Kansas City at 
the time in question. Nor would this alone be sufficient to bind the 
defendant company in this instance, but the evidence must go fur- 
ther, and satisfy you that such special or technical purport of the 
language used was known to and understood by Whitaker, defen- 
dant’s agent, at the time he was employed by it, and that fact you 
would have to ascertain from the evidence in the case as to what his 
knowledge was, or from the generality of the understanding of such 
meaning, as being generally known, and thereby create a presump- 
tion that what was generally known to others might be known to a 
particular individual. If he was ignorant of any such usage, or 
technical or special significance to the words in question, and did 
not intend to use them in that particular sense, then it is not suffi- 
cient to bind the defendant company that Van Guilder may or did 
so understand them in such technical sense. The language, “I will 
try it on in the Phenix,” in their grammatical sense, would seem to 
imply a future act. “I will try it on in the Phenix,”—a thing to be 
tested, experimentally ascertained, as if he would see what the Phe- 
nix Company would say and do about it, and the like. And this is 
a matter for the jury,—for your own judgment, common sense, and 
observation. And if the words, in their ordinary sense, do not im- 
ply what the plaintiff contends for, then the burden of proof 
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devolves upon the plaintiff to satisfy you by a preponderance of evi- 
dence that such expression had at the time and place acquired gen- 
erally among insurance agents at Kansas City the special significance 
contended for on the part of the plaintiff. And the jury should be 
careful, in the consideration of this question, to distinguish between 
‘the statement of some of the witnesses as to how he might or would 
have understood such language, and the fact as to whether or not it 
had acquired the special meaning generally among insurance agents, 
for the understanding of one man, or a few men out of a large num- 
ber of men, may not make a usage or custom or general understand- 
ing. Again, gentlemen, in construing the particular language in 
question, you should consider it in its context, in its connection with 
other conversation between the parties, if any had, at the same time, 
with all the facts and circumstances in evidence. Jf, for instance, 
at the time or in connection with the words, “I will try it on in the 
Phenix,” the attention of Whitaker and Van Guilder was called to 
the fact by the witness, Miss Holmes, that the defendant company 
had hitherto declined to take « risk upon that property, and Whit- 
aker thereat said in substance that he would write that evening 
and refer the matter to Bailey, the general agent in Kansas, then 
it is for you to say whether it is reasonable or presumable to infer 
from the whole conversation that Whitaker intended to be under- 
stood, or that Van Guilder could have reasonably understood him 
to intend, to make a binding contract for the application prior-to the 
action on the risk by Mr. Bailey. 

The real issue in this case, as already stated to you, gentlemen of 
the jury is, was there a contract made on the 26th day of August, 
1892, by which the defendant became bound from that day for any 
loss that might arise after that time, unless notified that the risk 
was not accepted by the company? Such contract is to be found 
alone, if found, from what transpired in that interview between Van 
Guilder and Whitaker; and if you cannot find such contract in that 
conversation, taking it as a whole, it never existed, and you should 
in that event return a verdict for the defendant. 

Much evidence, some relevant and some otherwise, has been heard 
as to prior and subsequent conduct and conversations between the 
parties to the transaction. No subsequent statements made or acts 
done by either of these parties can effect or control the effect of the 
conversation had between Van Guilder and Whitaker, relied on by 
plaintiff as the basis of the alleged contract of insurance. They 
are only competent as they may tend to show what was the real 
understanding by the parties as to that transaction. For instance, 
Van Guilder testified about calling at Hunter & Whitaker’s office 
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the morning after the fire, and chiding him or speaking to them. 
about not sending the policy: “You are nice fellows. Have to 
come around for policies,’—something to that effect. In the first 
place there was nothing apparent from the alleged conversation on 
Friday, the 26th of August, which would indicate that it was the 
duty of Hunter & Whitaker to take the policy to Van Guilder, and 
the jury have a right to consider the fact that when Van Guilder 
went around to Hunter & Whitaker he had heard of the fire. He 
also testified that he said to them, “If you had notified me of Bailey’s 
declining to take the risk, I might have placed it elsewhere.” Such 
statement by him was apparently argumentative, and cannot affect 
the question as to whether or not there was a binding contract made 
on the preceding Friday. 

Evidence has been heard and argument has been made respecting 
the action of Hunter in tearing up the letter from Bailey on Monday, 
and not advising Van Guilder of its receipt. Of course, gentlemen, 
if there was a valid contract or understanding made or had on Fri- 
day that the risk was taken pending an answer from Bailey, their 
failure on Monday to communicate to Van Guilder the information 
of Bailey’s declinature would not release the defendant company; 
but if, on the other hand, the jury should find from the evidence, 
as heretofore charged, that Whitaker stated to Van Guilder that all 
he could do was to send the matter to Bailey (or that in substance), 
there was no obligation on Hunter & Whitaker to notify Van 
Guilder of Bailey’s refusal, as in such case the risk would not at- 
tach until Bailey accepted the offer, and if Van Guilder wished to 
learn of the action of Bailey he should have called on or communi- 
cated with Hunter & Whitaker. And it is a matter of consideration 
for the jury whether it is not a circumstance in favor of Whitaker’s 
understanding of the legal effect of the conversation of Friday that 
he did not notify Van Guilder of Bailey’s rejection of the offer, as 
indicating his understanding that no risk was assumed unless Bailey 
accepted the proposition. 

The next aspect of this case to which your attention is now re- 
spectfully and earnestly invited, gentlemen of the jury, is the matter 
of agency,—of power, of authority, on the part of Whitaker to bind 
the company on that occasion. The general rule of law is that a 
person who deals with an agent, knowing him to be an agent, must 
take notice of the extent of the powers and authority of that agent. | 
He should make inquiry, and inform himself of the limitation, if any, 
upon the authority of the agent; and if he neglects this, and it 
transpires that the agent had not the authority delegated to him to 
do the thing or make the contract, the person for whom he assumes 
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to act would not be bound. An exception to this general rule is 
found in the dealings of insurance agents. As, for instance, when 
an insurance company appoints an agent, and sends a commission to 
him to solicit applications in a city like this for insurance, and he 
has thus been held out to the community as such agent, then the 
public, in dealing with him, in the absence of any knowledge or 
notice of any special instructions limiting his authority, have the 
right to assume that such agent is clothed with all the power neces- 
sary to enable him to receive and act on such applications, and to 
bind the company; but, notwithstanding this recognized and estab- 
lished exception, yet, if the party dealing with such agent knows 
or is advised of the fact that certain restrictions therefore were im- 
posed by the company or a public statute upon the powers and acts 
of the agent, then the company is not bound by any act done or 
contract made by the agent with such person within the terms of 
such restrictions and instructions. In this connection your atten- 
tion is called, as no doubt it has already been evoked, to the alleged 
conversation between Whitaker and Van Guilder, some two weeks 
beforehand, with respect to the Fredonia transaction, and the con- 
versation that the witness Pinkney testified to having had with Bales 
and Van Guilder some time prior thereto. The recollection of the 
court is that the witness Van Guilder said he did not recollect the 
interview with regard to Fredonia to which the witness Whitaker 
testified. I don’t remember that their attention was called to the 
testimony or the interview that Pinkney testified about. That is 
a matter for the recollection, however, of the jury. So if you find 
from the evidence that Pinkney, who was acting general agent of 
the Phenix Insurance Company, of Brooklyn, N. Y., for the state of 
Missouri, with supervisory jurisdiction over the local agencies, in- 
structed such agents, including Hunter & Whitaker, in substance, 
that in no event were they to take risks or undertake to make con- 
tracts to bind the company on property situate in the state of Kan- 
sas, and that in a conversation with the firm of Bales & Co.,—that is 
with Bales and Van Guilder,—before the transaction in question, of 
August 26, 1892, he notified them of the fact of said injunction 
upon said agents, and that conversation had with them, in the 
language of the supreme court in the case of The Distilled Spirits 
(11 Wall., 356), was “so recently as to make it incredible that he 
should have forgotten it, his principal will be bound by such infor- 
mation thus communicated to him.” In other words, if these con- 
versations were in fact had between Whitaker and Van Guilder and 
Pinkney and Van Guilder and Bales at a time'so comparatively ~ 
recent before the 26th of August, 1892, that it would be incredible 
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to believe it had passed from their mind, or was not then present in 
their mind, then Van Guilder had notice of the limitations placed 
by the Phenix Insurance Company upon Hunter & Whitaker; and 
the company would not be bound, even though the jury should be- 
lieve that Whitaker undertook to make a binding contract, as testi- 
fied to by Van Guilder. And in this connection, gentlemen of the 
jury, on the question of notice, the court begs to call your attention 
to the statutes of the state of Kansas, as they bear upon and are re- 
lated to the matters here at issue. The state of Kansas, in the exer- 
cise of its unquestioned sovereign right to legislate upon such ques- 
tions, has declared that it shall be unlawful for any person, company, 
or corporation in this state either to procure, receive, or forward 
applications for insurance in any company or companies not organ- 
ized under the laws of this state, or in any manner to aid in the 
transaction of the business of insurance with any such company. 

That pertains to companies in that state. Then the next respects 
foreign companies:— 

Any insurance company not organized under the laws of this state, may 
appoint one or more general agents in this state, with authority to appoint 
other agents of said company in this state. A certified copy of such appoint- 
ment shall be filed with the superintendent of: insurance, and agents of such 
company, appointed -by such general agent, shall be held to be the agents of 
such company as fully, to all intents and purposes, as if they were appointed 
directly by the company. Agents for any such company in this state may be 
appointed by the president, vice-president, chief manager or secretary thereof, 
in writing, with or without the seal of the company; and when so appointed, 
shall be held to be the agents of such company as fully as if appointed by 
the board of directors or managers in the most formal mode. 

Section 3354 of the Kansas statutes provides:— 


It shall not be lawful for avy insurance company, association or partner- 
ship, incorporated, organized or associated under the laws of any other state 
of the United States, or any foreign government, for any of the purposes 
mentioned in this act, directly or indirectly to transact any business of in- 
surance in this state without first procuring from the superintendent of in- 
surance a certificate of authority so to do; stating also that said company has 
complied with all the requisitions of this act applicable to such company; 
nor shall it be lawful for any insurance company, association or partnership 
mentioned in this section, directly or indirectly to take risks, or transact any 
business of insurance in this state, unless possessed of the amount of actual 
capital required of similar companies, organized under the laws of this state. 


The statute proceeds further to require them to establish agents 
on whom process can be served in case of litigation. Then section 
3381 provides that :— 


The superintendent of insurance is prohibited from issuing a license or 
authority to write policies of fire insurance, or to solicit and obtain and 
transact fire-insurance business, to any person, agent, firm or corporation, 
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unless such person, agent, firm or corporation is a legal resident of the state 
of Kansas at the time such authority is issued. And whenever any person, 
agent or corporation so authorized to issue policies of fire insurance and solicit 
and transact fire-insurance business shall remove from the state of Kansas 
the authority issued to such person, agent, firm or corporation shall be re- 
voked, and the same shall be null and void. Any fire-insurance company 
authorized to do business by the superintendent of insurance is hereby pro- 
hibited from authorizing or allowing any person, agent, firm or corporation, 
who is a non-resident of the state of Kansas from issuing or causing to be 
issued any policy or policies of insurance on property located in the state of 
Kansas. 

Now, gentlemen of the jury, it appears clearly enough—or at 
least so to the mind of the court, whatever you may think about 
it—that Van Guilder, as well as Whitaker, and in fact most if not 
all the insurance agents in this city, knew of the Kansas statute, 
and that it was the policy of the state that insurance companies 
wishing to transact business in that state must have established 
agents in the state, as has already been indicated to you, and they 
must do certain things to prevent being expelled for transacting 
business in that state. It was further known to Van Guilder that 
where an insurance company had an established agency in Kansas 
the agent here could not write policies on property situate in Kan- 
sas. In fact he gave that as a reason for not writing the policy on 
the property of Mrs. Potter in the companies which he represented 
here, as they had agencies over there, ‘or in those companies that 
had agencies over there. From this fact, gentlemen of the jury, you 
may infer that Van Guilder knew that an agent of the Phenix Com- 
pany located in Kansas City, Mo., when it had a local agent in Kan- 
sas, was not authorized, as a rule, to write policies on property in 
Kansas. He knew it was against the statutory policy of that state. 
And although you may believe from the evidence that some of the 
agents in Kansas City, Mo., did do business through what they 
termed “ dummies” in Kansas, such habit or method by any num- 
ber of companies could not bind this defendant. It would be ne- 
cessary for plaintiffs evidence to go further, and make it sppear to 
the satisfaction of the jury that Hunter & Whitaker, or Whitaker, as 
defendant’s agents, or either one of them, in Kansas City, Mo., were 
in the habit of doing that thing, and that Van Guilder dealt with 
them on the faith of that custom, practiced by them. Now, gentle- 
men of the jury, there is no evidence in this case tnat Hunter & 
Whitaker did any such thing. There is no evidence in this case that 
they, in any instance the court recalls, took applications here, and 
undertook to bind the company, prior to the acceptance of the risk 
by the Kansas agent, when the company had an agent in that state. 
On the contrary their direct testimony is that they did not do busi 
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ness in that way. So that if you should find from this evidence that, 
as a matter of fact, Whitaker & Hunter did not undertake, or had 
not theretofore undertaken, to so bind the Phenix Insurance Com- 
pany by taking any risks here before it was submitted to Mr. Bailey, 
then there was no custom or usage upon their part upon which Van 
Guilder could establish his claim in the action in thus dealing with 
them. So it would follow that if Van Guilder had notice of the 
legal statutory policy of the state of Kansas, as above indicated, 
and that the defendant company had an agency in Kansas, then 
there was no presumption of law that the local agents in Kansas 
City, Mo., had authority to accept an application, and make a bind- 
ing contract of insurance on property situate in Kansas, and in 
such a case it would devolve on the plaintiff to show that Hunter 
& Whitaker had special authority from the defendant company to 
make the contract relied on by plaintiff. The plaintiff has under- 
taken to supply this evidence through the testimony of Van Guilder, 
who testified that when he went to Whitaker, on the 26th of August, 
he asked him, in substance, if he insured property over in Kansas, 
and that he answered in the affirmative. Now, whether that oc- 
curred or not you are to determine from the weight of evidence be- 
tween the witnesses on that subject. Even though you should 
accept his statement as true, that would not be sufficient to bind 
the defendant company, as a party cannot establish the existence 
of an agency to do a particular thing by the mere declarations of 
the alleged agent. He would have to go further, and show that 
the company, with knowledge of the agent’s declaration or act in 
similar cases, or under other circumstances, had recognized it,— 
that is, ratified it in some way, as that the defendant had received 
the benefit of the agent’s act, or had acknowledged that the agent 
was acting in its behalf, and did not repudiate his conduct. In 
other words, gentlemen of the jury, that the court may be more 
explicit, and that you may not possibly misunderstand the court’s 
meaning, if, as a matter of fact, these parties, in dealing with each 
other, were advised of the statutory policy of the state of Kansas, 
and that where there was an agent of a company here, which com- 
pany did business in Kansas through an agent there, or that the 
defendant company here, through its agents Hunter & Whitaker, 
had never undertaken to take risks over there, as the plaintiff con- 
tends in this case, and that Van Guilder had notice through Pink- 
ney and through Whitaker, by conversation before that, of the re- 
strictions and injunctions placed upon their agents here, if he went 
there with that knowledge and dealt with them, then no mere state- 
ment made by this agent outside of the authority delegated to him 





602 Supreme Court of North Dakota. [Aug., 


by the company, as known to Van Guilder, could bind this company. 
Otherwise, it would be utterly useless for any company to place lim- 
itations upon the authority of its agent, if he could go on binding 
them, outside of his authority, with a party who was advised of the 
existence of the limitation placed upon his authority. 

These are the salient points and the real issues in this case, and 
you are asked, gentlemen, to decide it according to the law as given 
you in charge, and according to the evidence as you understand it. 
The court, with its observation and experience with this jury during 
this term, hardly deems it necessary to enjoin upon you to do jus- 
tice between these parties, and to decide this case according to the 
law and the evidence, regardless of the person of the plaintiff, or the 
fact that the defendant is an insurance company. You may take 
the case. Verdict was for defendant. 


SUPREME COURT OF NORTH DAKOTA. 


—_——_—_— 


TIERNEY ET AL 
vs. 
PHENIX INS. CO. oF BRooKLYN.* 


In an action on an insurance policy, defendant having proved a divestiture, 
before the loss, of plaintiff's interest in the insured property by virtue of 
foreclosure proceedings, regular and legal on their face, followed by a 
deed purporting to convey all defendant’s interest in the property, held, 
it was error to receive in evidence as against defendant a judgment, an- 
nulling such foreclosure proceedings, in an action commenced subse- 
quently to the loss (to which action defendant herein was not a party, 
and of which it had no notice), for the purpose of establishing the fact 
that such foreclosure proceedings were void, and thus defeat the defense 
_ the insured had no insurable interest in the property at the time of 
the loss. 


Kircnert, Conen & Suaw and O. W. Francis, for Appvllant. 
Batt & Warsoy, for Respondents. 


Coruiss, J. 
Defendant, to reverse the judgment appealed from, summons to 
its aid the general rule of law that a judgment is, as against 
strangers, only evidence of its own existence; that it can never be 
used, us against them, to prove any other fact. Plaintiff challenges 
the right of defendant to invoke this rule under the facts of this 





* Decision rendered, Feb. 7, 1895. Syllabus by the Court. 
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controversy, claiming that it is inapplicable to this case. These two 
conflicting contentions present the issue we must meet and decide. 

The action was upon an insurance policy issued by defendant to 
the plaintiff Emma Tierney upon her house in the city of Fargo, in 
this state. Upon this property one Edwin Morris held a mortgage. 
The policy contained the usual provision that the loss, if any, should 
be paid to the mortgagee as his interest might appear. The plain- 
tiff Charles A. Morton claims an interest in this policy, as the 
assignee of this mortgagee, subsequent, however, to the foreclosure 
and sale hereinafter mentioned. There is no controversy touching 
the fact of the loss by fire, or the extent of that loss, or the furnish- 
ing of proper proofs of loss. Two defenses were relied on, but only 
one of them need be adverted in this opinion. Among other con- 
ditions, the policy contained the following:— 

The entire policy, unless otherwise provided by agreement indorsed hereon 
or added hereto, shall be void * * * if any change, other than by the 
death of an insured, take place in the interest, title, or possession of the sub- 
ject of insurance (except change of occupants, without increase of hazard), 
whether by legal process or judgment, or by voluntary act of the insured. 

Upon trial, defendant proved that the mortgage already referred 
to had been foreclosed by advertisement, and the property sold, 
and that, after the expiration of the statutory period allowed for 
redemption, the foreclosure proceedings, no redemption having 
been made, were consummated by a deed to the purchaser, who was 
Edwin Morris, the then owner of the mortgage. This was before 
the fire which caused the loss. It is undisputed that these fore- 
closure proceedings are regular on their face; nor is it contended 
that they did not prima facie establish the loss by the plaintiff 
Emma Tierney of all insurable interest in the insured property. 
The defendant had therefore established a defense to the action, 
both under the terms of the policy and independently of them. 
Even in the absence of any provision in the contract against change 
of interest, the underwriter is exonerated from all liability if at the 
time of the loss the insured has no interest whatever in the insured 
property: Comp.. Laws, §4112; May, Ins., § 264. The loss having 
occurred after the foreclosure proceedings had culminated in the 
delivery of a deed, the defendant was not liable unless as a matter 
of fact these proceedings were void. The plaintiffs, fully realizing 
this, sought to carry the destructive force of this blow at their right 
to recover by an effort to establish that the foreclosure was a nullity. 
The evidence which they adduced for that purpose, and which the 
court received over defendant’s objection, is here assailed on the 
ground that it was not competent, as against the defendant, to 
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prove the invalidity of the foreclosure. This evidence was a judg- 
ment annulling the foreclosure proceedings in an action to which 
defendant was not a party, and of which it had no notice. After 
the fire, the plaintiff Emma Tierney instituted an action against 
Edwin Morris, who was the purchaser at the foreclosure sale, and 
was also the owner of the mortgage foreclosed at the time of the 
foreclosure thereof, to secure a decree adjudging such foreclosure 
to be void. In tkat action a decree was attained annulling the fore- 
closure on several grounds. It was this decree that the court per- 
mitted the plaintiff to use as evidence against the defendant, a 
stranger to the action in which it was rendered, to prove the fact 
that the foreclosure proceedings were void. No other evidence was 
offered for that purpose. Indeed, no other evidence was necessary, 
according to the view of plaintiffs’ counsel; for they insist that such 
judgment conclusively settled this fact, as against the defendant in 
this action, as well as against the defendant in the action in which 
the judgment was rendered. If this evidence was not competent 
to prove this fact as against the defendant herein, then the judg- 
ment appealed from must be reversed, not only for the error com- 
mitted.in receiving such evidence, but also for the further reason 
that there was no evidence to warrant the finding that the fore- 
closure was void, no other evidence having been offered to prove 
this fact. We are agreed that such judgment proves nothing, as 
against the defendant, except its own existence, although the ques- 
tion is not free from doubt. This is the general rule. Beyond the 
small circle which contains parties and privies, a judgment in per- 
sonam is evidence only of the fact that such a judgment has been 
rendered. It cannot be used to prove any other fact which it 
establishes as between the parties tothe judgment: 2 Black, Judgm., 
§ 600. No further citation is necessary in support of a doctrine so 
elementary. The rule is salutary. Nay, it is indispensable to the 
administration of justice. The contrary doctrine would be sub- 
versive of the fundamental principle, recognized by all civilized 
nations, that every one is entitled to a hearing before being affected 
in his person or property by the judgment of 2 court. Asa general 
rule, a stranger to a litigation has no knowledge of its pendency. 
If by chance he learns of it, he is yet powerless to appear in it. He 
has no right to offer evidence or cross-examine witnesses. He can- 
not be heard in argument on either the law or the facts. He cannot 
move for a new trial. He has no right to appeal. He is utterly 
without voice in the proceedings. 

We are unable to find any decision to support the contention of 
the plaintiffs, nor can we discover any reason why this case should 
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‘be taken out of this elementary and wise rule. A few considerations 
will disclose the importance of rigidly enforcing it in a case like 
the one before us. The fact which alone will render defendant 
liable is not the judicial annulment of these foreclosure proceed- 
ings, but their actual invalidity. It is possible that they were 
valid, despite the decree adjudging them to be void. The court in 
that case may have erred as to the law, and because of this error 
may have adjudged void a perfectly regular and legal foreclosure. 
One of the grounds on which the court based its conclusion that 
the foreclosure was void was the failure sufficiently to advertise 
the property for sale. The decree does not disclose what facts 
were found with respect to the publication of notice of sale. There 
is only a general finding that the notice of foreclosure sale was not 
published once each week for six successive weeks. How many 
publications were actually made, and upon what dates, does not 
appear from the decree. It is true the statute requires the publi- 
cation should be made once each week for six successive weeks. 
But how many insertions of the notice in the paper must be made, 
and at what times they must be made with respect to one another, 
and at what time the last publication must be made with reference 
to the day of sale, to constitute a compliance with such a require- 
ment, is a somewhat mooted question. We have no means of ascer- 
taining whether the court did not adjudge, in the action in which 
the judgment received in evidence was rendered, a publication to 
be insufficient which we would hold to be perfectly good. Indeed, 
according to plaintiffs’s contention that the judgment conclusively 
settles, as against defendant herein, the invalidity of the fore- 
closure, we would be compelled to hold the defendant liable, 
although the judgment disclosed on its face that the court had 
erred in holding the publication insufficient, and in annulling the 
foreclosure proceedings on that account; and that, as a matter of 
fact, the foreclosure was valid, and did pass to the purchaser the 
title of the insured to the property. Had the defendant in this 
action been heard in the other action on the various grounds on 
which the foreclosure was annulled, an entirely different judgment 
might have resulted. In fact, no one appears to have been actually 
heard in that case in way of defense. The judgment was rendered 
on default. The complaint was unverified. There was no answer, 
nor was there any trial of any issue. The plaintiff in that case had 
a deep interest in setting aside the foreclosure. It would give her 
further time to save her land, which was lost to her if the fore- 
closure was valid. It would give her the right to possession until 
a new foreclosure could be made and the year for redemption 
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should expire. In the event of the judgment annulling the fore- 
closure being held conclusive as against the insurance company, 
the plaintiff would be able to pay the mortgage debt out of the in- 
surance money, and have a balance left for herself, besides regain- 
ing unincumbered the land she had utterly lost if the foreclosure 
proceedings were valid and were to stand. The defendant, also, 
in that action may have had an interest in the annulment of the 
foreclosure if the judgment therein would be effectual to settle, as 
against the insurance company, the fact that the foreclosure was 
void. The property which he bought in for the amount of his 
mortgage and the expenses of the foreclosure—a sum less than 
$1,000—may have become so lessened in value by the destruction 
by fire of a house thereon worth over $1,000 that he could not get 
out of the property, so stripped of its building, the money he had 
put in the property, unless he could collect the insurance money. 
It is certain that he did not defend the suit, and it is also true that 
the action was not brought until after the house had been burned. 
These facts and considerations are adverted to, not to show that 
there was collusion in the case in which the judgment was ren- 
dered, for defendant’s counsel disclaims any purpose to urge the 
fact of collusion against this judgment, but they are referred to as 
affording illustrations of the wisdom of the general rule which we 
apply in this case, and the great danger of ignoring it in a litiga- 
tion presenting the features which this case does. Ifa judgment 
rendered under the circumsiances to which we have alluded is 
evidence against a stranger of any fact which the judgment 
establishes as between the parties to it, such stranger may easily 
be made the victim of unprovable collusion which may accomplish 
its purpose without a syllable of perjury. An unverified complaint 
may be followed by an answer putting in issue all of its allega- 
tions. On the trial, defendant may admit in open court that all 
the averments of the complaint are true. A verdict will follow, 
culminating in a judgment which, upon the face of the record, will 
appear to be the result of a bona fide contest, but which in reality 
is no more than the echo of an admission of the defendant in his 
own interest, the interest he has of settling a fact in his own favor 
as against one who is powerless to prevent the judgment. To 
prove collusion under such circumstances, or, indeed, in any case, 
is extremely difficult, and in many instances it will be impossible to 
prove it. To protect strangers to an action against the machina- 
tions of those who would seek collusively to bind him by the judg- 
ment therein, the only safe course is to adhere rigidly to the general 
rule that the judgment proves, as against such stranger, merely 
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its own existence. And, aside from this consideration, it is con- 
trary to the spirit of modern civilization to deny a litigant the 
right to be heard on all questions of law and fact that affect his 
interests. 

We are referred to the case of Insurance Co. vs. Sampson (38 
Ohio St., 672), as being an express authority for plaintiffs. That 
case is clearly distinguishable from the case at bar. In that case it 
appears that, after a sale of the insured property had been con- 
firmed by the court, the fire occurred; and thereafter, but at the 
same term, the order confirming the sale was set aside, and another 
sale of the property ordered. The court held that the facts showed 
that the insured had not lost all insurable interest at the time of 
the fire. There was no provision in the policy relating to a change 
of interest in the property, but the question was whether the insured 
had before the fire lost all insurable interest in the property, as it 
is only a total extinction of all interest before loss which will work 
a destruction of the underwriter’s liability when the policy is silent 
on the subject. That which would divest the insured in that case 
of all interest was a confirmation of the sale by the court. It is 
true that an order confirming the sale had been entered previous 
to the fire, and had not been set aside at the time the fire occurred. 
But the sale had not been finally confirmed at that time. During 
the same term the order might be set aside. Asa matter of fact, 
it was set aside during such term. The common law touching the 
power of the court over its orders and judgments while the term 
lasts prevailed in Ohio at this time. Until the term at which the 
order of confirmation was made had come to an end, that order was 
in the breast of the court, and might be set aside, even without 
notice to the parties. The sale had been tentatively, but not finally, 
confirmed. When the order of confirmation was vacated, it was as 
though it had never been made. In legal contemplation, the sale 
had never been confirmed. The question there was not whether a 
valid sale had been made, for a valid sale alone would not divest 
the insured of all interest in the property, but the vital inquiry 
was whether that sale had been confirmed, for without confirma- 
tion the insured would still retain an insurable interest in the 
premises. The order vacating the order of confirmation was re- 
ceived in evidence, not to prove that the sale was invalid, but to 
show that the sale had never, in legal contemplation, been con- 
firmed. The only competent evidence of this fact—indeed, the 
only evidence which could possibly be procured—was the order 
itself, which, under a settled rule of practice. established that the 
prior order of confirmation, in the eye of the law, had never had 
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any existence. It is upon this ground that the court held that the 
insured had not lost his interest in the property, and that the in- 
surance company was therefore liable. The question before us was 
not involved in that case, was not discussed in the opinion, nor do 
we find any allusion to it in the briefs of counsel. 

It is urged that the case falls within the rule that a judgment is 
always evidence against a stranger when relied upon by any person 
as muniment of title. This rule is well settled: Barr vs. Gratz’s 
Heirs, 4 Wheat., 213; 1 Greenl. Ev., § 539; 1 Whart. Ev., § 821; 
Freem. Judgm., § 416. But the facts of this case do not bring it 
within this rule. The utmost scope of the doctrine is that a person 
establishing his title may offer in evidence a judgment in the chain 
of title, although neither the plaintiff nor the defendant in the 
action in which such judgment is offered in evidence was a party 
thereto. But such judgment can never be used as evidence when 
the same is hostile to the claim of the other party. It cannot be 
received as proof against the title of the one by whom it is offered. 
The plaintiff, to make out his right in ejectment, must affirmatively 
prove his own title. To do this he may use any judgment in the 
chain of his title, the same as a conveyance. But the moment he 
attempts by means of such judgment to cut off the right of the 
defendant—to oppose to his claim of title an adjudication inimical 
to such claim—the general rule applies that the judgment is evi- 
dence of its own existence, and no more. To illustrate this dis- 
tinction, we will take the case of a contest between two persons 
claiming remotely, under different conveyances, from a common 
grantor. The plaintiff, to establish his prima facie title, may put in 
evidence all judgments in his claim of title subsequent to the deed 
under which he claims. These judgments in no manner affect the 
defendant or prejudice his rights. His contest reaches back to a 
period antedating them all. He attacks the deed from the common 
grantor under which plaintiff claims, and that alone. The plaintiff 
merely uses the subsequent judgments to show that he has suc- 
ceeded to the interest of the grantee in the deed so assailed. He 
puts them in evidence the same as any ordinary conveyance. See 
Barr vs. Gratz’s Heirs, 4 Wheat., 213-220; Freem. Judgm., § 416. 
But an entirely different case would be presented, and one calling 
for the application of a radically different principle, if the plaintiff 
should seek to defeat the original deed from the common grantor 
under which defendant claims, by a judgment annulling such deed, 
in an action to which defendant was not a party, rendered after 
defendant had bought the property. In such a case the defendant, 
being neither a party nor a privy, would not be bound by such 
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judgment, and it could not be received in evidence to destroy his 
title. To allow it the effect to cut off the defendant’s rights would 
be to accord to it a wider operation than the mere establishment of 
plaintiffs’ title. It would in such a case not only be a muniment of 
plaintiffs’ title, but also a conclusive barrier to defendant’s claim to 
the property. The statement by Judge Story in Barr vs. Gratz’s 
Heirs (4 Wheat., 213), at page 220, of this rule invoked by counsel 
for respondents, accords with the views we have just expressed. 
He says: “Another error alleged is that the court allowed a 
decree of the circuit court in the chancery suit between Michael 
Gratz and John Craig and others to be given in evidence to the 
jury. In our opinion, this record was clearly admissible. It is 
true that, in general, judgments and decrees are evidence only in 
suits between parties and privies. But the doctrine is wholly in- 
applicable to a case like the present, where the decree is not intro- 
duced as per se binding upon any rights of the other party, but is 
an introductory fact to a link in the chain of the plaintiffs’ title, 
and-constituting a part of the muniments of his estate. Without 
establishing the existence of a decree, it would be impossible to 
establish the legal validity of the deed from Robert Johnson, to the 
lessors of the plaintiffs, which was made under the authority of that 
decree; and, under such circumstances, to reject the proof of the 
decree would be in effect to declare that no title derived under a 
decree in chancery was of any validity except in a suit between 
parties and privies, so that in a suit by or against a stranger it 
would be a mere nullity. It might with as much propriety be 
argued that the plaintiff was not at liberty to prove any other title 
deeds in this suit, because they were res inter alios acta.” In the 
case at bar the judgment was not offered for the mere purpose of 
establishing a link in a chain of title in a contest over the title to 
land. In fact, there was uot contest between two perscns, each 
claiming title to the property in question. The judgment was used 
by the plaintiff, with the sanction of the court, “as per se binding 
upon the rights of the other party,” i. e., the insurance company, 
which was neither a party to the judgment nor in privity with any 
party thereto. And it was used for the sole purpose of establish- 
ing conclusively the fact that the foreclosure was void. 

In stating the general doctrine that a judgment is not evidence 
as against strangers, except in a qualified way, we have hitherto 
omitted an important element from our statement of the doctrine. 
This was done that we might consider this element by itself. The 
doctrine is not that a judgment is evidence against strangers of its 
own existence merely, but that it is also evidence against a 

VoL. XXIV.—39. 
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stranger of the legal consequences resulting from the fact that 
such a judgment was rendered. Mr. Greenleaf says that a judg- 
ment is “the only proper legal evidence of itself, and is conclusive 
evidence of the fact of the rendition of the judgment, and of all the 
legal consequences resulting from that fact, whoever may be the 
parties to the suit in which it is offered in evidence:” 1 Greenl. 
Ev., § 538. See, also, Whart. Ev., § 823; 2 Black, Judgm., § 604: 
Freem. Judgm., § 416; 7 Am. & Eng. Enc., Law, p. 76. As broadly 
stated by Mr. Greenleaf, the rule would embrace this case. The 
legal consequence of the judgment received in evidence was that, 
as between the parties to that action, the foreclosure was adjudged 
to be void. But when we examined the cases cited to sustain this 
doctrine we find none which will warrant the sweeping statement 
made by Mr. Greenleaf in enunciating the rule. Such a statement 
would carry the rule so far as seriously to impair the value of the 
general rule to which it is an exception. An illustration will suffice 
to show this. B, it is claimed, has at the point of a pistol wrested 
from A a conveyance of his property. Immediately thereafter, B 
sells the property to C, who buys in good faith and for value. A 
promptly moves to protect his alleged rights. A secures a decree 
adjudging his deed to be void from the time of delivery. The legal 
consequence of this decree is to destroy B’s title under the deed; 
to show that it never existed. A now sues C for possession of the 
property, and offers in evidence the judgment in the case against 
B as conclusively establishing the invalidity of the deed to B, and 
hence the invalidity of the deed to C, who could not obtain title 
from a person who had no title. If the rule is correctly stated by 
Mr. Greenleaf, the judgment settles this question of B’s title as 
against C, although a stranger to the judgment, for the lezal conse- 
quence of that judgment is that B never had any title to the prop- 
erty at all. But it is obvious that this judgment would not con- 
clude C on this question, he not having been made a party to the 
action, unless the courts are prepared to throw away the substance 
of the rule that one must be heard on a question before it is con- 
clusively settled against him. Certain legal consequences which 
flow from a judgment are established by it as against a stranger, 
but these are never consequences which directly affect the substan- 
tial rights of such stranger, but only such as incidentally touch 
them. In an action toset aside a deed as frandulent as to creditors 
of the grantor, a judgment against the grantor conclusively estab- 
lishes the relation of creditor and debtor between the parties to 
the judgment, even as against the grantee in the action to set aside 
the transfer to him: 2 Black, Judgm., § 605. Whether the plain- 
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tiff is a creditor of the grantor only remotely affects the grantee. 
This fact gives him the status which will enable him to attack the 
conveyance if fraudulent, but the question still remains whether it 
is fraudulent, and that question the grantee has a right to insist 
shall be tried in the action against him; and, if the judgment in 
the action by the creditor against the grantor should attempt to 
settle it, that judgment would be ineffectual, to that extent, as 
against the grantee. If the legal consequences of a judgment, 
when pushed to their extreme logical position, will directly affect 
the rights of a stranger to the judgment, such judgment is not evi- 
dence against the stranger in that respect. No case can be found 
holding the contrary. See Maloney vs. Finnegan (Minn). The 
judgment of the district court is reversed, and a new trial is ordered. 
All concur. 


APPELLATE COURT OF INDIANA. 


ZZETNA INSURANCE COMPANY 
v8. 


DANIEL NORMAN.* 


The insured agreed in the application to keep merchandise and cash accounts, 
and at the close the applicant warranted that the foregoing statement 
was a full and true exposition of all the facts and circumstances, condi- 
tions, situations and value of, and title to, the property, and was offered 
as a basis of the insurance, and made a special warranty as if written on 
the face of the policy. The policy provided that it should be void if the 
insured concealed or misrepresented any material fact or circumstance 
connected with the insurance, or in case of any fraud in any matter re- 
lating to the insurance. 

Held, That the agreement to keep merchandise accounts was not a warranty. 


The policy on contents of a drug store provided that if the hazard were in- 
creased within the knowledge or control of the insured, it should be void. 


Held, That the keeping and selling of intoxicating liquor without.a license 
in the store was not a violation of the policy under an averment that the 
risk was charged from hazardous to extra hazardous. But the averment 
that the risk became more hazardous constituted a defense, and the ques- 
tion was for the jury. 


ReEtnwarD, J. 
This is an action on a fire insurance policy. In the court below 
the appellee recovered judgment on the policy. 
One of the errors complained of is the sustaining of a demurrer 
to the seventh paragraph of the answer in which the appellant sets 


* Decision reudered, June 7, 1895. 
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up an alleged breach of warranty. ‘The appellee was asked in his 
application: “Do you agree to keep merchandise and cash ac- 
counts?” To which he answered “yes.” Itis alleged in the para- 
graph of answer that in truth and in fact no merchandise account 
was kept by the appellee as he agreed to do in the application. To 
determine whether the policy contains a warranty in the particular 
sense relied upon, we must look to the instrument itself and construe 
it and the application together. The application contains the fol- 
lowing statement at its close:— 

And the said applicant hereby warrants, covenants and agrees to and with 
said company, that the foregoing is a full, and true exposition of all the facts 
and circumstances, conditions, situations and value of, and title to, the prop- 
erty to be insured and is offered as a basis of the insurance requested, and 
is made a special warranty, the same as if written on the face of the policy. 

There is no other statement in the application in the nature of a 
warranty. The policy contains the following clause:— 

This entire policy shall be void if the insured has concealed or misrepre- 
sented, in writing or otherwise, any material fact, or circumstance concern- 
ing the insurance or the subject thereof; or if the interest of the insured in 
the property be not truly stated herein; or in case of any fraud or false 
swearing by the insured touching any matter relating to the insurance or the 
subject thereof, whether before or after the loss. 

It is not claimed that the appellee “concealed or misrepresented ” 
anything in his application or that he committed any “ fraud or false 
swearing” in connection therewith; and hence there is nothing in 
the policy itself in the way of condition, representation or warranty, 
which can be said to have been violated. The only warranty con- 
tained in the application, is, that the statement made therein by the 
appellee contains “# full and true exposition of all the facts and 
circumstances, conditions, situations and value of, and title to, the 
property to be insured,” thus showing that such warranty has rela. 
tion, not to anything which the appellee will do in the future to 
preserve the identity of the property, or to keep an invoice of such 
property as remains in hand and on account of the cash realized on 
sales, but to the property insured, as respects its condition, situa- 
tion, value and title, and all the facts and circumstances pertaining 
to the same. 

Certainly it cannot be claimed that there is any language either 
in the application, or in the policy which amounts to a warranty of 
the agreement “to keep merchandise and cash accounts.” The 
question: Do you agree to keep merchandise and cash accounts? 
and the answer “yes” referred to the conduct of the appellee in 
the future on the subject of bookkeeping and uot the property in- 
sured, regarding its condition, title, etc. If all the statements of the 
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application had been made warranties, we might be forced to a dif- 
ferent conclusion, bit as this is not the case, and there is no special 
warranty as to this particular question and answer, we do not think 
the claim of a warranty can be maintained. Nothing is better 
settled than the rule that the mere representation will not amount 
to a warranty, and that in case of doubt as to whether a statement is 
a warranty or a mere representation, the latter construction will be 
given: 11 Am. & Eng. Encye. of Lan., 294. 

Both warranties and representations are of two kinds, viz.: 
affirmative and promissory. A promissory warranty is of course as 
valid and binding as any other kind, and it is not essential whether 
the facts or things warranted to be true be material or immaterial 
to the risk. But a mere promissory representation amounts to 
nothing if not material to the risk, and even then its violation does 
not vitiate the policy unless it was made with a fraudulent purpose: 
11 Am. & Eng. Encyc. L., 299. Forfeitures are not favored in law 
and when the contract is equally susceptible of two interpretations, 
or is doubtful, the courts will resolve the doubt in favor of averting 
a forfeiture, always giving the strictest construction in favor of the 
insured: Continental Ins. Co. vs. Vanlue, 126 Ind., 410; Indiana 
Farmers’ Live Stock Ins. Co. vs. Runsdell, 7 Ind. App., 430. In 
the case last cited, Davis, J., speaking for this court said: “If it was 
the purpose of the company to secure a warranty of the correctness 
of each statement of the applicant, why did it not stop with the 
express declaration of a warranty?” And so it may be said in the 
present case, if the company intended the statement that the 
appellee would keep a merchandise and cash account to be a promis- 
sory warranty, it would have been very easy either to make this a 
special warranty or to warrant the correctness of each statement 
made by the appellee in his application. This, as has been seen 
was not done, and hence, we cannot by construction, place a warranty 
where the parties have not done so by the plain provisions of the 
contract. The statement or promise to keep a merchandise and 
cash account must be regarded as a mere representation, and fraud 
being charged, and as even the materiality of the matter is not 
shown and it is not averred how the appellant was injured by the 
appellees failure to keep such account, the falsity of the promise or 
the representation cannot be used to make a forfeiture. 

It is next insisted that the court erred in sustaining the demurrers 
to the third and sixth paragraphs of the answer in each of which an 
increase of the risk in violation of the policy is attempted to be set 
up. The policy provides that ‘“‘if the hazard be increased by any 
means within the control or knowledge of the insured,” it shall be 
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void. It is averred in the sixth paragraph of the answer that the 
appellant relied upon the said application as to the object and pur- 
pose of the insurance, and the character of the risk, whereby it was 
intended to issue the policy, and if appellant had known of the 
appellees intention and purpose to change the character and busi- 
ness of a retail drug store to that of selling liquors as hereafter 
alleged, appellant would not have issued to the appellee said policy 
of insurance, and carried said risk; that without the knowledge and 
consent of the appellant the appellee changed his business in this, 
that he operated and conducted the business of selling intoxicating 
liquors without a license, and suffered the same to be drank in and 
about said premises for beverages only, and allowed persons to 
congregate in and about said store-room at late hours of the night, 
“and caused said risk to be changed from hazard to extra hazard and 
continued the same in such way and manner without the knowl- 
edge and consent of the appellant until said fire occurred.” Said 
fire originating at the place where said liquors were sold on said 
premises and allowed to congregate in manner aforesaid. Where- 
fore the appellant avers that the policy became null and void, and 
asks that it be canceled. 

In this same paragraph the policy is referred to as that set out in 
appellant’s complaint. The application is made an exhibit with this 
paragraph of the answer and referred to as such therein. In the 
application it is stated in substance that the premises in which the 
goods are kept are occupied by appellee as a drug sture. The 
insurance is on drugs, medicines, paints, oils, liquors, cigars, tobacco, 
notions and such other merchandise not more hazardous than is usual 
to such trade, while contained in the first story of the two-story 
brick building, etc., “occupied by assured as a drug store.” It will 
be noticed by reference to that portion of the answer that we have 
not set forth in this opinion that it contains an averment that the 
change of business from a drug store to that of an unlicensed saloon 
increased the hazard. The only averment on that subject is that 
the appellee “ caused the risk tu be changed from hazard to extra 
hazard.” There is no condition in the policy that it shall become 
void if the business of the appellee be changed in the manner in 
which it is averred it was changed. The statement that the risk 
was changed from hazard to extra hazard is not an averment of the 
fact that the risk was increased by the change in business. It is at 
best but the conclusion of the pleader: Behler vs. The German 
Mut. Fire Ins. Co., 68 Ind., 347. There being no averment that the 
change of business actually increased the risk and the court being 
unable to know judicially that it did so, it follows that the 
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paragraph was bad, and the court committed no error in sustaining 
the demurrer to it. 

The third paragraph of the answer presents a different question. 
In this pleading the averments are substantially the same as those 
of the sixth paragraph as regards the change of the use and occu- 
pation of the premises in which the goods were situated when the 
policy was issued, which averments are followed by the one “that: 
by reason of said change of business as aforesaid, without the 
knowledge or consent of this defendant, the said risk became and 
was more hazardous, wherefore,” etc. We are of the opinion that 
the averments of this paragraph are sufficiently broad to constitute 
a defense to the action. 

By the contract of insurance it is provided, as we have seen, that a 
voluntary change of the use or occupation of the premises in which 
the goods were situated to one of greater hazard or that would in- 
crease the risk should vitiate the policy. The averment that the 
change of business described and the effect of increasing the risk is 
the averment of a fact which, if proved, would defeat a recovery. 
The parties had a right to contract against such a contingency, and 
the court cannot judicially know that such change is not an increase 
of the risk. It is a question which we think should be submitted 
to the jury and it is for them to say whether or not in fact the risk 
was increased by,reason of the change. The court erred in sustain- 
ing the demurrer to the third paragraph of the answer: Germania 
Ins. Co. vs. Deckard, 3 Ind. App., 361. For the errors just mentioned 
the judgment is reversed with directions to overrule the demurrer 
to the third paragraph of the answer. 


SUPREME COURT OF NEBRASKA. 


EAGLE FIRE CoO. 
v8. 


GLOBE LOAN & TRUST CO.* 


An insurance contract provided: ‘‘ This policy, unless otherwise provided by 
agreement indorsed hereon, shall be void if the insured shall hereafter 
procure any other insurance on the property covered by this policy.” 
The insured procured additional insurance on the insured property. In 
a suit upon the first policy the first insurer interposed the defense that 
the policy was not in force at the date of the loss, because the insured had 
procured additional insurance contrary to the above provision of the 
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616 Supreme Court of Nebraska. [Aug., 


policy. The insured admitted the procuring of the additional insurance, 
but pleaded in avoidance of the defence that the insurance company had 
waived its right to forfeit the — by reason thereof, in this: (1) That 
the insurance company kuew of the additional insurance prior to the loss, 
and, by neglecting to cancel the policy in suit by reason thereof, it thereby 
waived its right to forfeit the policy, and elected to carry the risk not- 
withstanding the additional insurance; (2) that after the loss occurred 
the insurer, with full knowledge of the additional insurance, submitted 
the amount of the loss sustained by the insured to arbitration, the insured 
and insurer paying the expenses thereof; (3) that after the arbitration 
the insurer canceled the policy, the cancellation taking effect from and 
after the day of the date of the loss, and repaid to the insured the un- 
earned premium for carrying the risk from the day after the date of the 
loss until the expiration of the policy by its terms. Held: (1) That the 
provision in the insurance policy prohibiting additional insurance on the 
insured property was inserted therein for the benefit of, and might be 
waived by, the insurer. (2) That the violation of the policy by the in- 
sured, in procuring additional insurance on the insured property with- 
out the knowledge or consent of the first insurer, did not render the policy 
issued by it void, but voidable only, at the election of such first insurer. 
(3) The evidence ‘set out in the opinion) does not establish that the insur- 
ance company kuew of the additional insurance prior to the date of the loss 
sued for. (4) That the conduct of the insurance company after the loss, 
and with actual knowledge of the additional insurance, in submittin 
the amount of the loss to arbitration, and in canceling the policy an 
repaying the unearned premium, sustains the finding of the jury that the 
insurance company, by such conduct, elected to and did waive its right 
to cancel the policy by reason of such additional insurance. 

Knowledge on the part of the agent of an insurance company, authorized to 
issue its policies, of facts which render the contract voidable at the in- 
surer’s option, is knowledge of the company. 

The statement of an insured to the agent of the insurance company carrying 
the risk that the former intends to take out additional insurance on the 
insured property is not notice to such agent, or his principal, of the exist- 
ence of such additional insurance when taken out by the insured. 

An assignment of error in this court that the district court erred in admit- 
ting the evidence of a certain witness will be overruled if any of the 
evidence given by the witness was competent. 


Frank T. Ransom and Howarp B. Suir, for Plaintiff in Error. 
J. Fawcett, for Defendant in Error. 


Raaan, C. 

This is a suit brought to the District Court of Douglas County 
against the Eagle Fire Company (hereinafter called the “insurance 
company”) upon an ordinary policy of fire insurance issued by the 
insurance company to one Ida W. Brown, insuring certain property 
of hers against loss or damage by fire from noon of the 13th day of 
March, 1890, to noon of the 13th day of March, 1895. The suit 
was brought by Henry G. Hubbard, Mrs. Brown’s assignee. Pend- 
ing the action, Hubbard died, and the suit was revived in the name of 
his executors. The connection of the Globe Loan & Trust Com- 
pany with the case need not be stated. Hubbard’s executors had 
a verdict and judgment, and the insurance company has prosecuted 
to this court a petition in error. In our examination of the case we 
shall not confine ourselves to a consideration of the errors assigned 
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in the order of their assignment, but consider them under the 
following heads :— 

1. That the verdict is not sustained by sufficient evidence. 

The policy sued upon contained this provision:— 

This entire policy, unless otherwise provided by agreement indorsed hereon 
or added hereto, shall be void if the insured now has, or shall hereafter make 
or procure, any other contract of insurance, whether valid or not, on property 
covered in whole or in part by this policy. 

As a defense to the action the insurance company pleaded that 
after the issuance of the policy in suit, and without its consent in- 
dorsed in writing on the policy, Mrs. Brown procured additional 
insurance on the insured property. Hubbard’s executors, by their 
reply to this defense, admitted that Mrs. Brown procured addi- 
tional insurance on the insured property without the consent of 
the insurance company having been first indorsed in writing on the 
policy in suit, but pleaded in avoidance of the defense that the 
company had waived Mrs. Brown’s violation of the policy in that 
respect, in this: That prior to the loss the company had notice of 
the procurmg of such additional insurance, and failed to exercise 
its right to cancel the policy by reason of such additional insur- 
ance, and thereby elected to carry the risk notwithstanding such 
additional insurance; that after the loss occurred the insurance 
company, with full knowledge of the existence of the additional 
insurance, in pursuance of an agreement with Mrs. Brown, sub- 
mitted the amount of the loss or damage sustained by Mrs. Brown 
by reason of the destruction of the insured property by fire to 
arbitration, the insured and the insurer paying the expenses of 
such arbitration; that the loss occurred on the 9th day of Novem- - 
ber, 1890, and on the 24th of November, 1890, after arbitration of 
the amount of the loss, the company elected to and did cancel its 
policy,—such cancellation taking effect only from and after the 
day of the date of the loss,—and repaid to the insured the unearned 
premium for carrying the risk from the day after the date of the loss 
until the expiration of the policy by its terms. The evidence is 
undisputed that the company canceled the policy on the 24th of 
November, 1890, and repaid to Mrs. Brown the unearned premium, 
and took from her a receipt of that date, in words and figures as 
follows :— 

Received of the Eagle Fire Company twenty-nine dollars, return premium 
on policy number 474, in consideration of which said policy is canceled. Said 
cancellation dates from November 9th, 1890, subject, however, to claim for 
loss up to and including November 9th, 1890. 

The evidence is also undisputed that after the loss had occurred 
the insurance company, with knowledge of the fact that Mrs. Brown 
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had procured additional insurance upon the property subsequent 
to the date of the policy in suit, submitted the amount of the loss 
or damage to the insured property to arbitration. The evidence as 
to the knowledge or notice which the insurance company had of 
the additional insurance prior to the loss is contained in the fol- 
lowing testimony given by Brown, the husband of the insured: 
“Q. After * * * this insurance had been taken out that is 
being sued on here, did you visit Ringwalt Bros., agents for the 
Eagle Company, for the purpose of taking out further insurance ? 
A. I did; yes, sir. Q. Who did you find in the office? A. Mr. 
Ringwalt,—the same that is sitting right near the desk in the court 
room. Q. At the present time? A. Yes, sir. Q. What transpired 
between you and-Mr. Ringwalt? A. I told Mr. Ringwalt that I 
was going to take out some more insurance. I asked him to give 
me a list of the insurance, as Mr. Devries had changed the amount 
of the policies. I was not sure about the amount. He said, ‘All 
right;’ and he went and got some large book from a bookcase, and 
he put it down with a lead pencil. Q. Who put it down? A. Mr. 
Ringwalt put down the amount of the insurance and the name of the 
company, and handed that to me. Q. Look atthe paper I hand you 
now, and state whether that is the memorandum Mr. Ringwalt 
made and handed you at the time you are speaking of? A. That 
is the memorandum. Q. When did you first speak to Mr. Ring- 
walt, after that, about additional insurance, and when did he first 
learn about it, to your knowledge,—about the additional insurance? 
A. After the time I got this paper from him? Q. Yes. A. Why, 
on the morning of the 10th—I think it was—of November. That 
was the day after the fire,on Monday morning. Q. Where did you 
see him? A. Out there at the house. Q., What was said there 
about additional insurance? A. He wanted to know if I had that 
insurance written I was speaking about, and I told him ‘ Yes.’ He 
said, have I notified those companies. He wanted to know if they 
had been out there; and I said, ‘No; notso far.’ Q. Was anything 
said about the amount of additional insurance? A. Yes; I told him 
the amount. Q. Was anything further said about it? A. No, sir; 
Mr. Ringwalt seemed to be in a hurry. He didn’t stop there more 
than ten minutes, probably, altogether.” 

What is the effect of this evidence? We think that the evidence 
of Brown amounts to this: (1) That about the 5th of November, 
prior to the destruction of the property by fire, Mr. Brown, husband 
and agent of the insured, went to the ayents of the insurance com- 
pany, asked them for certain information, and told them that he 
intended to place additional insurance upon the insured property; 
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but we do not think that this evidence shows, nor that the jury 
would have been justified in inferring from it, that the insurance 
company or its agents knew, at any time before the loss made the 
subject of this suit, that Mrs. Brown had procured additional in- 
surance upon the insured property. (2) That the conduct of the 
insurance company, after the loss, in submitting the amount of the 
loss or damage sustained by Mrs. Brown by reason of the destruc- 
tion of the insured property by fire to arbitration, was evidence 
which tended to show that the insurance company at that time, 
having knowledge of the existence of the additional insurance, had 
elected to waive a cancellation of the policy on account of such 
additional insurance. It is true that the contract between the in- 
sured and the insurer, under which this arbitration took place, pro- 
vided that the arbitration should not be construed as a waiver of 
any of the rights or defenses of either party, nor as either an admis- 
sion or denial of liability on the part of the insurance company. 
But this only meart that the arbitration should not be conclusive 
evidence of a waiver on the part of the insurance company of any 
legal defense it might have to a suit upon the policy. The arbitra- 
tion, then, while not conclusive evidence, was, we think, competent 
evidence for the jury to consider in determining whether or not the 
insurance company waived the violation of the policy by Mrs. Brown 
in taking out additional insurance. (3) That the act of the insur- 
ance company in canceling the policy on ‘the 24th of November, 
1890, and repaying to Mrs. Brown the unearned premium to which 
the insurance company would have been entitled for carrying the 
risk from the 10th of November, 1890, until noon of the 13th of 
March, 1895,—both dates inclusive,—was evidence which tended 
very strongly to show that the insurance company at that time rec- 
ognized the policy as being in force up to and including the day 
that the loss sued for occurred. Whether the insurance company 
waived the provision in the policy which made it voidable, at the 
election of the insurance company, in case the insured should pro- 
cure additional insurance without the consent of the company 
thereto having been first indorsed on the policy, was a question of 
fact for the jury. And this question of fact was to be found one 
way or the other by the jury from the facts and circumstances in 
evidence in the case which went to show the intention of the insur- 
ance company in the premises. If the insurance company did not 
intend to waive, and had not waived, its right to cancel the policy 
by reason of Mrs. Brown’s procuring additional insurance, it is very 
difficult to understand its conduct in going to the expense of having 
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the amount of the loss or damage sustained by Mrs. Brown deter- 
mined by arbitration; and it is still more difficult to understand 
why the insurance company paid her the unearned premium from 
the 10th day of November, 1890, to the expiration of the policy by 
its terms. Mrs. Brown having violated the policy by procuring 
additional insurance thereon without the knowledge or consent of 
the insurer, it was entitled, on discovering such violation, to cancel 
the policy by reason thereof,—such cancellation to take effect from 
and after the date of its violation. But the insurance company did 
not do this. By its own act it canceled the policy on the 24th of 
November,—the cancellation to take effect on and after the 10th day 
of November, the day after the date of the loss. The evidence, then, 
on which this verdict rests, is not very satisfactory. It is slight. 
But we are constrained to say we think it is sufficient. 

2. That the judgment is contrary to the law of the case. 

The argument under this contention is that the notice given by 
the insured to the insurance company’s agents of his intention to 
procure additional insurance on the insured property was not notice 
to the company; in other words, that notice to an agent is not notice 
to his principal.. In view of what we have already said as to the 
effect of the evidence of Brown, we might dispense with any further 
consideration of this evidence, and would do so, but for the fact that 
counsel seems to misapprehend the decision of this court in Insur- 
ance Co. vs. Heiduk, 30 Neb., 288. In that case the defense was the 
same as it is here,—additional insurance without the knowledge or 
consent of the insurer,—and the reply that the insurance company 
had waived the violation of the policy in that respect, in this: that 
the loca] agent of the insurance company orally consented to such 
additional insurance. The policy provided that 

No consent or agreement by any local agent should affect any condition of 
the policy until such consent or agreement is indorsed thereon. 

And the court held—the present chief justice (Norval) writing the 
opinion—that the oral consent of the local agent to taking out the 
additional insurance was not binding on the company. But that 
case does not hold, nor does any other case in this court hold, that 
a notice given to a duly-authorized and acting agent of a principal 
about a matter within the scope of such agent’s authority is not 
notice to the principal. In the case at bar it is not claimed that the 
agent of the insurance company consented that the insured might 
procure additional insurance upon the property. The claim made 
is—though, as we have seen, the evidence does not sustain it—that the 
insured notified the ugent that he had taken out additional insurance 
upon the insured property, and that such notice to the agent was 
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notice to the principal. Without a doubt, the conclusion contended 
for would be correct if the evidence established the fact that the in- 
sured did give the insurance company’s agent notice that additional 
insurance had been procured upon the property. It would seem 
unnecessary to cite an authority in support of this rule. Insurance 
companies, for the most part, are corporations. They act, and can 
only act, through agents. Some of the insurance companies doing 
business in this state hold charters from the parliament of Great 
Britain. Their domicile isin England. It will not do to say that a 
notice, to be effective and binding upon such a company, must be 
served by the insured on the company at its home office, in London 
or Liverpool. Again, it is to be remembered that the violation of this 
provision by the assured, in procuring additional*insurance on the 
property without the knowledge or consent of the first insurer, did 
not render the policy issued by it void, but voidable, at the election 
of such first insurer; that this provision was inserted in the insur- 
ance contract for the benefit of, and might be waived by, the insurer: 
Hughes vs. Insurance Co., 40 Neb., 626. The evidence in this 
record shows that Ringwalt Bros. were the agents of this insurance 
company at the time the policy in suit was issued, and that they 
continued to be the agents of this company, so far as this record 
shows, until the present time, and that they had authority not only 
to issue, but to cancel, policies, when, in their judgment, it was for 
the interest of their principals to do so. In Insurance Co. vs. 
Covey (41 Neb., 724), this court said: ‘Where an insurance agent, 
with authority to receive premiums and issue policies, exercises such 
authority with knowledge of the existence of concurrent insurance 
on the premises, the company is estopped, after a loss, to insist that 
the policy is void because consent to such concurrent insurance 
was not given in writing.” In other words, the case last cited holds 
that the knowledge of the insurance company’s agent of the exist- 
ence of insurance on the property on which he issued the policy was 
the knowledge of the insurance company. This rule is supported 
by the overwhelming weight of authority. In Gans vs. Insurance 
Co. (43 Wis., 108), it was held: “Knowledge on the part of the 
agent of an insurance company, authorized to issue its policies, of 
facts which render the contract voidable at the insurer’s option, is 
knowledge of the company.” In Bennett vs. Insurance Co., the 
Supreme Court of Iowa said: “Where the clerk of aduly-appointed 
agent of a fire insurance company solicits insurance on property 
which he knows to be insured already in another company, and his 
employer, the agent, issues the policy upon the application so 
obtained, the insurance company is bound by the knowledge of the 
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clerk.” In McEwen vs. Insurance Co. (5 Hill, 101), it is said: “ Notice 
given to an agent, relating to business which he is authorized to 
transact, and while actually engaged in transacting it, will, in gen- 
eral, inure as notice to the principal.” See, also, Insurance Co. vs. 
Gallatin (Wis.); Mattocks vs. Insurance Co. (Iowa). 

8. Another assignment of error here is that the court erred in 
admitting the evidence of the witness Brown, the husband and 
agent of the insured. We cannot review this assignment of error. 
Brown’s testimony covers several pages of the bill of exceptions, and 
the petition in error does not specifically point out any particular 
part of his evidence which it is alleged the court erred in permitting 
to go to the jury. Nor does it appear from the bill of exceptions 
that any exception was taken to the rulings of the court in permit- 
ting Brown to give the testimony which we have quoted above. An 
assignment of error in this court that the district court. erred in 
admitting the evidence of a certain witness will be overruled if any 
of the evidence given by the witness was competent. 

4, Another error assigned is “that the court erred in giving in- 
structions numbered one, two, three, and four given by the court 
upon its own motion.” The first of these instructions is in the fol- 
lowing language: “That the terms contained in the policy of 
insurance which has been introduced in evidence, providing for a 
forfeiture of the policy under certain conditions, were inserted 
therein for the benefit of the defendant company and such forfeiture 
may be waived by the company, if it chooses so to do.” Certainly 
the court did not err in giving this instruction, and, as the assign- 
ment is that the court erred in giving all of the instructions named, 
it must be overruled. 

5. Another assignment of error is that the court erred in modify- 
ing instructions numbered 1 and 3 asked by the insurance company. 
The third of these instructions was in the following language: 
«You are further instructed that it appears from the evidence that 
one Mr. Butler, whom the evidence shows to have been an inde- 
pendent adjuster, residing in St. Louis, Missouri, came here, and 
represented the defendant in the adjustment and appraisal; but 
there is no evidence as to what authority, if any, he possessed, and 
the law will presume that his power extended coextensive with the 
business intrusted to him, namely, the ascertaining the amount of 
the loss, but it will not be presumed that he had power to alter the 
contract between the parties, or to waive any of its conditions, these 
not being within the apparent scope of his authority.” And the 
modification complained of was the addition by the court, at the end 
of the instruction, of the following words: “But such want of 
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authority in the adjuster, if there was such want of authority, would 
jn no way affect the authority of other officers and agents of the 
company to waive the conditions of the policy.” The court did not 
err in modifying this instruction. 

6. The final assignment of error is that the court erred in refusing 
to give instructions 2, 4, and 5 asked by the insurance company. 
The fourth of these instructions is in the followinglanguage: “You 
are instructed that, so far as the evidence discloses in this case, the 
Ringwalt Bros. were the agents of the defendant company who issued 
the policy and collected the premium. But when that was done, so 
far as the evidence shows in this case, their authority ceased and 
determined, and the defendant is not bound by any knowledge which 
came to them, affecting the validity of the policy subsequent thereto, 
unless it be shown that the same was communicated to the com- 
pany; and as to such knowledge or information as may have come 
to their knowledge, or to the knowledge of either of them, and as 
to which there is no evidence to show the same was communicated 
to the company, the company is not bound, the burden being upon 
the plaintiff to show that such information or communication was 
delivered to the company.” The court did not err in refusing to 
give this instruction, and, since the assignment is that he erred in 
refusing to give all the instructions named, the assignment must be 
overruled. By this instruction the insurance company requested 
the court to tell the jury that after Ringwalt Bros, the insurance 
company’s agents, had issued the policy in suit, their authority as 
_ agents of the insurance company ceased. This would have been 
wrong. The evidence in the record shows that they were not only 
agents of the company at the time they issued the policy in suit, but 
that they were agents of the company at the time the loss occurred, 
at the time the arbitration of the loss took place, at the time the 
policy in suit was canceled, and at the time of the trial of this action, 
and that they had authority, not only to issue policies, but to cancel 
them. The agent of the insurance company suid on the witness 
stand, in this case, that, had he known of the existence of the addi- 
tional insurance prior to the occurrence of the loss, he would have 
canceled the policy of Mrs. Brown. But this instruction was bad 
for another reason. By it the insurance company requested the 
court to charge the jury, as a matter of law, that the insurance 
company was not bound by any knowledge affecting the validity of 
the policy which came to the insurance company’s agents, unless 
such knowledge was communicated to the insurance company. We 
have already seen this is not the law. There is no error in the 
record, and the judgment of the district court is affirmed. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


FourtH CIRCUIT, 


PHENIX INSURANCE CO. 
v8. 


CHARLESTON BRIDGE CO.* 


Time to answer in case of removal to Federal court construed. 


The policy on a bridge insured against damage by wind, but excluded damage 
by high water, freshets, or floods. ‘The bridge was broken down by ves- 
sels being blown against it by a high wind, which also backed up the 
water and caused an unusually high tide. There was no evidence of 
water damage distinct from that caused by the wind. 


Held, That general instructions that the policy was liable if the original and 
dominating cause of the damage was wind, but was not liable if the cause 
was water, were correct. The court was not bound to qualify such in- 
structions by reference to partial damage by water in the absence of evi- 
dence distinguishing such damage. 


Statement of facts by Morris, J 


This action at law was commenced in the Court of Common Pleas 
for Charleston County, S. C., on January 27, 1894, by service of sum- 
mons and complaint upon the defendant’s agents. By the state law 
(Code S. C., p. 51, § 164), the defendant was required to answer 
within 20 days; that is to say, before the 16th of February. The 
defendant applied to have the time enlarged, and, as authorized by 
the Code (section 193), the judge of the court, on the 5th of Febru- 
ary, extended the time within which the defendant was required to 
answer until the 10th day of March, 1894. On the 26th of Febru- 
ary the defendant filed its petition for removal to the Circuit Court 
of the United States for the District of South Carolina, with the 
bond required by law. On the 17th of March the petition and bond 
were approved by the judge of the state court, and an order remov- 
ing the case was entered. The condition of the bond required the 
defendant to file a copy of the record in the circuit court on the 1st 
day of its next session, which was the 2d day of April. The plain- 
tiff. in order to enable itself to move to remand the case, filed 
transcript of the record in the circuit court on the 23d of March. 
Its motion to remand was denied, and thereupon, on the 2d of April, 
the defendant filed a copy of the record. The circuit judge there- 
upon required the defendant to plead forthwith, and ordered that 


* Decision rendered, Feb. 5, 1895. 
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the case be put upon the trial calendar to be called for trial at the 
then pending term. On the 7th of April the defendant filed its 
answer, and the case was placed on the trial calendar. The defen- 
dant excepted to the order compelling it to plead forthwith, claim- 
ing that it was entitled to as many days in which to plead as were 
unexpired of the time allowed it by the judge of the state court at 
the date of filing its petition for removal. It also excepted to the 
order placing the case upon the trial calendar for that term, for the 
reason that, by section 276 of the Code of South Carolina, in all 
issues to be tried by the court or jury the plaintiff is required to file 
his complaint and summons in the clerk’s office at least 14 days be- 
fore the term. The circuit judge (Simonton), in refusing a motion 
to modify the order requiring the defendant to plead forthwith, and 
placing the case on the trial calendar, stated his reasons as follows: 
“This is a motion to modify the order of 5th inst., requiring the 
defendants to file their answers forthwith, and directing the case to 
be called for trial at this term. The defendants rely on the case of 
Pelzer Manuf’g Co. vs. St. Paul Fire & Marine Ins. Co. (decided in 
this court). The rule is this: When, under the Code of Civil Pro- 
cedure, a defendant is served with a summons requiring him to 
answer or demur within 20 days from the service thereof, and pend- 
ing the 20 days a petition and bond in a removal case are filed in 
the state court, when the record comes here it is examined, and in 
computing the 20 days none of the days are counted during the 
suspension of the jurisdiction of the state court and the resumption 
of procedure in this court. From the entry of the record here, it 
comes within our rules of procedure. And so, also, if, within the 
20 days, a state judge enlarges the time by giving so many days 
more within which to file the answer, the same rule applies; only 
those days are counted in which the defendant could file his answer 
with the record. But in the case at bar the defendants did not have 
so many days within which to put in their answers. They were re- 
quired by the order of the state court to put in their answers on or 
before a day fixed and certain,—10th March. When the records 
come here, they come with that order in full force. No days can be 
omitted from the computation, because the day is fixed,—10th March. 
No allowance is made for suspension. We examine the record, and 
see that the 10th of March had elapsed, and that no answer had 
been put in. It is said that defendants can construe the order as if 
it allowed so many days counting the days between the date of the 
order and the 10th March. But, for reasong of his own, the state 
judge did not say so. He fixed a day, allowing no chance of inter- 
mission or suspension, and required the answer on that day. Under 
VoL. ¥XTV.—40. 
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the rule stated abcve, we come within the exigency of the order en- 
larging the time, for only certain days are counted. It is not within 
our power now, the day having elapsed, to change his language or 
make a different order. If we fix a different day than the 10th 
March, we change the order of the state judge in a material point. 
If inevitable circumstances had arisen preventing the fulfillment of 
this order, we could consider them. But defendants had it within 
their power at any time between the filing of the petition, and the 
10th of March, to enter a transcript of the record here, and get the 
active interference of this court. The whole scheme and purpose of 
the removal acts are to prevent the use of them for delay. Scarcely 
a case, if any, can be found in which the filing of the record in the 
circuit court and the filing of the defense were not contemporaneous 
The record must be filed on or before the first term of the Circuit 
Court of the United States next succeeding the filing of the petition 
and bond. The construction contended for could be used to work 
delay, and forbids the court to be liberal in its judgment.” 

On the 7th day of May a jury was sworn, and the trial began. 
The case was an action on a $15,000 five-year policy of insurance 
against loss or. damage by windstorms, cyclones, or tornadoes, is- 
sued by the plaintiff in error to the Charleston Bridge Company, the 
defendant in error, “on their frame and iron bridge, including 
wooden approaches, iron spans, and draw over the Ashley River, 
at the foot of Spring Street, Charleston, S.C.” The policy contained 
the following written clause: “This company is not liable for any 
loss or damage that may occur by reason of high water, floods, or 
freshets, said insurance being only against cyclones, windstorms, 
and tornadoes.” The bridge insured was a structure built in 1886, 
extending across the Ashley River, near its mouth, from Charleston 
to the opposite shore, a distance of 2,376 feet. The testimony for 
the plaintiff below proved that, commencing at 3 o’clock p. m., on 
Sunday, August 27, 1893, and continuing until Monday morning, 
there prevailed at Charleston a cyclonic storm of unprecedented 
violence, the wind attaining about midnight of Sunday a velocity of 
120 miles an hour. By the violence of the wind buildings were 
blown down, roofs carried away, telegraph poles snapped off, hun- 
dreds of trees uprooted, and vessels blown from their moorings. 
The wind also caused a banking up of the water on the shore, so 
that the tide rose 4} feet above its normal height. During Sunday 
night, while the wind was at its greatest velocity, two schooners, 
each about 500 tons, oge of them loaded with phosphate rock, and 
having a loaded barge and elevator made fast to it, were broken from 
their moorings by the wind, and driven up the river against the 
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bridge, and passed through it by an opening which the loaded 
schooner and barge had made by knocking down a span of it. Sev- 
eral heavy lighters also went adrift, and were driven by the wind 
against the bridge. One was found among the wreckage of it, and 
one had gone through. The bridge was damaged to an extent 
which expert bridge builders testified would require over $35,000 
to restore it. 

The court, in its charge, instructed the jury as follows: “The 
question is one of fact for the jury. Was the injury to the bridge 
caused by freshet, flood, or high water, or was it caused by cyclone, 
windstorm, or tornado? That is to say, what was the real cause of 
the injury, the dominant, originating cause of the injury, that cause 
but for which the injury would not have happened? If this cause, 
the operating, originating, efficient cause, was high water, flood, or 
freshet, the policy does not cover the loss, and the plaintiff cannot 
recover; but if this operating, originating, dominant, and efficient 
cause was a cyclone, tornado, or windstorm, then the policy does 
cover this loss, and you must find for the plaintiff.” To this instruc- 
tion the defendant excepted, assigning as error that the jury should 
not be limited to a consideration of what was the originating and 
efficient cause of the injury, because, as it contended, even if the 
originating and efficient cause of the loss was a cyclone, tornado, or 
windstorm, yet if the loss was occasioned through the agency of 
high water or flood, in the grasp or under the influence of the tor- 
nado, cyclone, or windstorm, the defendant was exempted under the 
policy from such loss. The defendant, on its own behalf, requested 
the court to instruct the jury as follows, which the court refused to 
do: “That if the jury believed that a tornado, windstorm, or cyclone 
was prevailing in and about the property specified in the policy at 
the time stated in the complaint, but the loss or damage, as may be 
shown to have been sustained, was caused by the force of high water 
or a flood in the grasp or under the influence of the wind, then the 
plaintiff cannot recover, for such loss is expressly excepted under the 
terms of the policy.” And the defendant also prayed the court to 
instruct the jury as follows: “If the jury believe that a tornado, 
windstorm, or cyclone was prevailing in and about the property 
specified in the policy at the time stated in the complaint, but the 
loss, as may be shown to have been sustained, was caused partly by 
the force of the wind itself and partly by the force of high water or 
a flood in the grasp or under the influence of the wind, then the 
plaintiff can only recover for such immediate wind damage, and the 
jury must exclude all water damage in determining upon the amount 
of their verdict.” And also requested the following instruction: 
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“That if the jury believe that, at the time stated in the complaint, a 
windstorm, cyclone, or tornado was prevailing in the vicinity and 
about the property specified in the policy, and that such loss or 
damage as may be shown to have been sustained was caused by the 
effect of a flood or high water, and such flood or high water was di- 
directly and immediately caused and rendered destructive by said 
cyclone, tornado, or windstorm, then and in such case plaintiffs can- 
not recover, because, under the express conditions of the contract, 
such loss or damage was excluded in the provision: ‘This company 
is not liable for any loss or damage that may occur by reason of high 
water, floods, or freshets.’” The court refused to give any one of 
the three instructions asked by the defendant, upon the ground that 
no evidence had been offered to sustain the theory that any of the 
damage to the bridge had been caused by high water or flood. The 
case being submitted to the jury, they found for the plaintiff for the 
full amount of the policy. 


GerorcE M. Trenuoum, for Plaintiff in Error. 
Juan Mircue tt, for Defendant in Error. 


. Morris, D. J. (after stating the facts as above). 

The reasons stated by the circuit judge for requiring the defen- 
dant to plead forthwith, and for directing the case to be placed on 
the trial calendar of the then pending term of the court, appear to 
us satisfactory. The time allowed the defendant in the state court 
to plead was not the 20 days after service, as prescribed by the 
state statute, but the enlarged time fixed by the judge of that court, 
viz: the 10th of March,—a day certain. That day had passed when 
the defendant filed the transcript of record in the circuit court on 
the 2d of April, and the defendant was in default. There was no 
rule of practice either in the circuit court, or prescribed by statute 
for the state practice, applicable to such a case, regulating the time 
for pleading where default had occurred between the time when the 
petition for removal was filed in the state court and the record was 
actually filed in the circuit court. It was a case not provided for 
by rules, and of necessity a discretion remained in the judge to de- 
cide what reasonable terms should be imposed on the defendant. 
The defendant had had from the 27th of January to the 2d of April 
to prepare its answer. It alleged no facts, so far as the record dis- 
closes, to show why it could not answer forthwith, and, as the rec- 
ord shows, it filed an answer which an officer of the company had 
sworn to on the Ist of March. -The case was not actually called 
for trial until a month after the answer was filed. It is manifest 
that there was nothing unreasonable or oppressive in requiring the 
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defendant to plead without longer delay, and in requiring the case 
to be tried at that term. 

The state practice invoked was not applicable to a case in which 
there had been a default in answering, or in which there had been 
a removal from one jurisdiction to another, and in which the regu- 
lar conduct of the case had been by removal taken out of the con- 
trol of the plaintiff. Under the special circumstances of this removal, 
the default was an excusable one, but the judge, in prescribing the 
terms upon which the defendant might piead, was called upon to 
see to it that, while the defendant was not deprived of its defense, 
the plaintiff should not have to submit to a continuance which in 
all probability would have postponed the trial for a year. The 
circuit courts are required by section 914 of the Revised Statutes 
to conform as near as may be to the practice of the state courts, 
but obviously conditions may arise from the peculiar situation of 
removed cases which may prevent the state practice from being 
strictly applied. The words “as near as may be,” in the act of con- 
gress, impose a discretion (Railroad Co. vs. Horst, 93 U. S., 301), 
and devolve a duty upon the judge not to allow justice to be de- 
layed by the application of state court rules to cases for which they 
were not intended and to which they ought not to be applied. We 
find nothing in these rulings of which the defendant can justly 
complain. 

Coming now to the merits of the case, the question is whether 
the court rightly instructed the jury that they were to seek for the 
operating, originating, dominant, and efficient cause of the damage 
to the bridge, and, if they found it was the cyclone, then the policy 
covered the loss, but, if they found it to be the high water, flood, 
or freshet, then it did not; and whether the court was right in re- 
fusing the three prayers submitted by the defendant. The rule of 
law is well settled that, where a particular peril is insured against, 
in order to be entitled to indemnity the assured must show that 
the particular peril caused the loss. It is held that the peril which 
causes the loss is the one which is the predominating and efficient 
cause, the cause which produces the disaster without any new in- 
tervening cause, which of itself would have been sufficient to pro- 
duce the result. This rule has been carefully stated and elucidated 
in Insurance Co. vs. Tweed, 7 Wall, 44; Insurance Co. vs. Boon, 95 
U. S., 181; Railway Co. vs. Kellogg, 94 U. S., 469-473. In these 
and other cases in the supreme court, it has been so fully explained 
that the rule needs no further discussion. In the instruction given 
to the jury they were told that from the testimony they must ascer- 
tain what was the real cause of the injury,—the cause but for which 





630 United States Circuit Court of Appeals. [ Aug.; 


the injury would not have happened; that, if the operating, origin- 
ating, efficient cause was high water, flood, or freshet, the policy did 
not cover the loss, and the plaintiff could not recover; but, if the 
operating, originating, dominant, and efficient cause was a cyclone, 
tornado, or windstorm, then the policy did cover the loss, and they 
must find for the plaintiff. This instruction fully stated the law 
and the issue of fact to be decided by the jury, and there can be no 
objection to it unless it arises out of the restriction written in the 
policy exempting the company from liability for any loss occurring 
by reason of high water, floods, or freshets; and the precise ques- 
tion is whether there was evidence which required this instruction 
to be qualified by any of those asked for by the insurance company. 
The testimony showed that the bridge was broken by the heavy 
schooners and barges driven against it by the cyclone. This was 
the testimony of men who were on the vessels when they went 
through the bridge, driven up the river by the wind, and who saw 
the different spans of the structure when they fell. The only direct 
testimony which qualified this in any way was that of one of these 
witnesses who says that one span of the bridge was down before 
the schooner he was on reached it. He testifies, however, that that 
span was blown down by the wind; that the water was not very 
rough; and that the water did but little damage. 

The inference is sought to be drawn on behalf of the insurance 
company that, as the water was so abnormally high, it must have 
damaged the bridge, and particularly the ends, which were not so 
high as the middle. But the principal damage was not at the 
ends, and in the middle the floor of the bridge was, as testified by 
the only persons who saw it, from five to six feet above the highest 
water during the cyclone. So far as the evidence discloses, it 
would have been mere speculation for the jury to have found that 
any part of the damage was caused by the high water, and there 
was no testimony whatever from which they could have found what 
proportion of the loss, if any, was attributable to that cause. 

In Phillips on Insurance these rules are stated :— 

Section 1136:— 

“In the case of the concurrence of two causes of loss, one at the 
risk of the assured and the other insured against, or one insured 
against by A and the other by B, if the damage by the perils respec- 
tively can be discriminated, each party must bear his proportion.” 

Section 1137:— 

.“Tf, where the assured and the underwriters or different under- 
writers are each responsible for different causes of loss which con- 
cur in the loss, and the damage from each cause cannot be distin- 
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guished, the party responsible for the predominating, efficient cause, 
or that by which the operation of the other is directly occasioned 
as being merely incidental to it, is liable to bear the loss.” 

These rules are expressly approved in Howard Fire Ins. Co. vs. 
Norwich, etc., Co. (12 Wall., 194-196), and they are applicable to the 
defense in the present case, and justified the rejection of the defen- 
dant’s prayers. These prayers all ask the court to submit to the 
jury to find that there was damage caused by the high water, or by 
the water in the grasp of the wind or under the influence of and 
made destructive by the wind, and, if they should so find, then, as 
to so.much of the damage as was thus caused by the water, the 
plaintiff could not recover. Without deciding whether this was a 
correct statement of the law, we think these prayers were objection- 
able, because there was no evidence by which the jury could dis- 
criminate the amount of the water damage. The cause of loss which 
the insurance company was to be responsible for was the cyclone; 
the cause of loss which the bridge company was itself to bear was 
high water. The testimony on behalf of the plaintiff strongly tended 
to prove that the cyclone was the sole cause of the loss, and that no 
damage resulted from the high water. The jury found that the 
cyclone was the predominating, efficient cause. The defendant 
produced no testimony by which, if there was any water damage, it 
could be discriminated and separated from the wind damage. The 
case, therefore, came within the rule that, when the damage from 
each cause cannot be distinguished, then the party responsible for 
the damage caused by the predominating, efficient cause is liable 
for the whole loss. 

Finding no error in the rulings of the court, the judgment is 
affirmed. 
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SUPREME COURT OF IOWA. 


MOLLOY 
v8. 
SUPREME COUNCIL OF CATHOLIC MUT. BEN. ASS’N.* 


The constitution of a benevolent society required that notice of assessment 
should be given members “ by mailing them a notice to their last address 
as shown by the branch books.” 


Held, That where a notice was mailed to an address different from that shown, 
failure to pay the assessment does not work a forfeiture in the absence of 
evidence that it was received. 


The placing of a notice addressed and stamped on a desk from which the mail 
carrier was accustomed to take them, when delivering his mail, was not 
a legal mailing of the notice. 


Manoney, Mrinenan & Suytue, for Appellant. 

Joun J. Sua, for Appellee. 

Kring, J. 

1. The Catholic Mutual Benefit Association is a benevolent society, 
consisting of a supreme council, grand councils, and branches. The 
supreme council is the general governing body. The grand council 
consists of a governing body within a limited territorial jurisdiction, 
as a state, and has control of all branches within its jurisdiction. A 
branch consists of a local organization, with its members, officers, 
and local government. There not being, in Iowa, a sufficient num- 
ber of branches for the formation of a grand council, none has been 
formed, and the branch established at Council Bluffs, Iowa, is under 
the direct control of the supreme council. The Council Bluffs 
branch is known as St. Bernard’s Branch, No.1. September 7, 1889, 
Terrence J. A. Molloy became a member of the Council Bluffs branch, 
and received a certificate of membership, issued by defendant, entit- 
ling him to participate in the beneficiary fund of the association to 
the amount of $2,000, which was made payable to the plaintiff. 
The certificate contained this provision:— 

This certificate is issued upon the express condition that said Terrence J. A. 
Molloy shall in every particular, while a member of said association, comply 
with all the laws, rules, and requirements thereof. 

When he became a member, Terrence J. A. Molloy resided in 
Council Bluffs, and a minute was made at that time upon the books 
of the branch, showing his address as follows: “620 Fifth Ave.” It 
appears that some years afterwards he removed to Molloy, Iowa, and 
died there January 16, 1892. This action is brought to recover the 

* Decision rendered, Jan. 25, 1895.. a ee re 
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amount stated in the certificate by the beneficiary therein. Defen- 
dant pleaded that the assured had been suspended by reason of his 
failure to pay assessments numbered 14 and 15 for the year 1891 
when the same became due. The court directed a verdict for plain- 
tiff, and entered a judgment thereon, from which this appeal is 
taken. 

2. It is claimed by plaintiff that no legal notice of the assessments 
was given upon which a forfeiture could be based. The sufficiency 
of the notice is made the ground of several objections, but one of 
which we need notice. It is contended that the notice of the assess- 
ments for which it is now claimed the assured was delinquent was 
never sent as required by the constitution and rules of the associa- 
tion. Touching this matter the constitution of the association 
provides:— : 

Sec. 9. Members shall be notified by the financial secretary of their branch, 
of an assessment or assessments, by mailing them a notice to their last ad- 
dress as shown by the branch books, which is hereby declared to be sufficient 
notice. Such notice shall contain the names of the deceased, the number and 
location of the branch, date of death, amount of certificate, whether or not 
entitled to the benefits of the association, and cause of death. Form of such 
notice to be prescribed by the supreme council. 


By section 10 it is provided that this notice shall be dated and 
mailed not later than 5 days from the date of the notice from the 
secretary of the council from whom it is received, and that within 
20 days of the date of said notice given by the branch secretary the 
member must pay into the beneficiary fund of his branch the amount 
of the assessment stated in the notice, and, if it be not paid in at or 
before the time of the next regular meeting of his branch after the 
expiration of said 20 days, he is thereby suspended from all rights 
and benefits of the association. For the purposes of this appeal it 
will be conceded that assessments 14 and 15 of 1891 were properly 
made. It appears that they were never paid by the assured. The 
address of the assured, ‘‘620 Fifth Ave.,” is conceded to refer to 
Council Bluffs, Iowa, and that was his only address “as shown by 
the branch books.” The notice of the assessments in question was 
not mailed to the assured at 620 Fifth Ave., Council Bluffs, Iowa, 
but, if given at all, it was directed to the assured at Molloy, Iowa. 
There is no evidence that the assured in fact ever received any no- 
tice whatever of said assessments. He died in January, 1892, at 
Molloy, Iowa. The defendant claims to have mailed a notice of 
said assessments to the assured at Molloy, Iowa, in due time. It 
appears that the proper officer of the branch at Council Bluffs, 
within the proper time, filled out what we shall assume for the pur- 
poses of this appeal was a legal notice of the assessments in question, 
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and placed it in an envelope addressed to the assured at Mol- 
loy, Iowa, and placed the same upon a desk in the office in which be 
was working; and that it was the habit of the mail carrier, every 
time he delivered letters at that place, to take the letters so left 
upon this desk, and presumably to deposit them in the post office. 
If it should be conceded that the mailing of a proper notice of these 
assessments to the assured at Molloy, Iowa, would be a compliance 
with the terms of the contract between him.and the association, still 
it is manifest that there was no evidence to justify a holding that 
the notice was ever mailed to him. The placing of it upon the desk, 
without knowing that it was ever in fact deposited in the post office, 
cannot be held to be a mailing of the letter within the contempla- 
tion of the contract. The rule is well settled that when notice by 
mail is relied upon it must be shown that the communication was 
placed in the post office, properly directed and stamped: Nibl. Mut. 
Ben. Soc. (§ 360), and cases cited; Coyle vs. Society (Ky.); Siebert 
vs. Supreme Council, 23 Mo. App., 272; Garbutt vs. Association 
(Iowa). The evidence in this case fails to show that a notice was 
mailed, within the meaning of the constitution of the association, to 
the assured, even at Molloy, Iowa. 

3. It is a general rule that when a failure to pay assessments is 
relied upon to forfeit rights under the certificate of insurance, it 
must be made to appear that the association issuing it has complied 
strictly with the provisions of its laws touching notice of such as- 
sessments. If notice has not been given in compliance with such 
rules, no forfeiture will be declared: Maginnis vs. Association, 43 
La. Ann., 1136; 2 May, Ins., § 562; Courtney vs. Association (Iowa). 
See, also, citations under division 2 of this opinion. The constitu- 
tion of this association requires notice to be given by “ mailing them 
a notice to their last address as shown by the branch books.” It is 
conceded that no such notice was given. Under such circumstances, 
there can be no forfeiture. The parties were bound by the contract. 
That fixed the notice to be given. That measured the duty of de- 
fendant’s branch officers as to the place notice should be mailed to. 
The defendant could not, as was done in this case, ignore this re- 
quirement, and, at its election, mail a notice to the assured at some 
other place, and then insist that it had so discharged its duty as to 
make a failure of the assured to pay the assessments a ground for 
forfeiting his rights under the certificate. In any view of the case, 
the action of the district court in direeting a verdict for plaintiff was 
right. Affirmed. 





German Ins. Co. vs. Brown. 


COURT OF APPEALS OF KENTUCKY 


a 


GERMAN INS. Co. 
v8. 


BROWN.* 


Where the policy required proofs of loss to be furnished within thirty days, it 
was sufficient that proofs were furnished before action was brought, 
where they were furnished within thirty-five or thirty-six days. 


McCarn & Jackson, for Appellant. 
Prax & Zenrross, for Appellee. 


Paynter, J. 
The appellee’s house and certain personal property, consisting of 
household goods, clothing, etc., was insured against loss or damage 
by fire or lightning by a policy of insurance, which had been de- 
livered to him by-the appellant, German Insurance Company. The 
amount of insurance was $400 on the house, and $400 on the 
personal property. On the Ist of April, 1892, the house and much 


of the personal property were destroyed by fire, in no wise resulting 
from any negligence of appellee. As he was required to do by the 
terms of the policy, he notified appellant of his loss. Afterwards, 
he furnished appellant the necessary proofs of loss in the manner 
required by the policy, except that there is a question whether it 
was done within the 30 days after the loss, it being specified in the 
policy that such proofs were to be furnished within that time, and 
that no action should be maintained if it was not done. At any 
rate, the proofs were furnished the appellant three months before 
the suit was brought, appellant admitting it was done within 35 or 
36 days after the fire. 

Appellant failing to pay the loss occasioned by the fire, this action 
was instituted. 

At the conclusion of the testimony of appellee, appellant asked 
the court to instruct the jury to find for it. This the- court refused 
to do. The jury found a verdict for the appellee for $625, upon 
which the court rendered a judgment. The appellant filed grounds 
for a new trial, which the court overruled. In the grounds for a 
new trial appellant did not complain because of any instructions 
which had been given by the court to the jury, but only complained 
that the court erred in refusing to give the peremptory instruction 


* Decision rendered, Jan. 30, 1895. 
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which it asked. The court did not err in refusing this instruction. 
The execution of the policy, and the destruction of the property 
insured by fire, and the proofs of the loss, were admitted. Besides, 
this appellee had made all necessary proof before the jury which 
authorized the finding of a’verdict for him. This instruction was 
evidently asked upon the hypothesis that the appellee had failed to 
show that the proofs of loss had been furnished within 30 days after 
the fire. Had the action of the court been an error, it was corrected 
by the second instruction given to the jury by the court, which 
substantially told the jury to find for appellant, unless they believed 
that a notice of the loss had been forthwith given after it occurred, 
and that the proof thereof had been furnished, as required by the 
policy, within 30 days thereafter. It was erroneous for the court to 
have given this instruction. The fact that the proofs of loss were 
not made within 30 days after the loss did not bar appellee’s right 
to recover in this action. It was sufficient to have done so before 
the action was brought. In the case of Insurance Co. vs. Downs 
(Ky.), it appeared that the policy of fire insurance provided that 
proof of the loss should be furnished the company within 30 days 
after the loss occurred, and that no action should be maintained 
against the company after the expiration of 6 months after the fire 
occurred. The defense relied upon by the company was that the 
proofs of the loss were not furnished it within the 30 days. The court 
held that such provision did not forfeit or bar the action, but that 
it was a requirement to be complied with before the action could 
have been maintained. The jury heard the evidence, passed upon 
its character, and the credibility of the witnesses, and the court will 
not disturb the verdict. Judgment is affirmed. 





1895. | Smith vs. Preferred Mut. Ac ident Ass’n. 


SUPREME COURT OF MICHIGAN. 


SMITH 
v8. 


PREFERRED MUT. ACC. ASS’N.* 


Death through jumping from a train after it had started and gone 150 feet 
beyond the station was found a voluntary or unnecessary exposure to 
danger within the exempting clause of an accident policy. 


Smrru, Lee & Day, for Appellant. 

M. V. & R. A. Monteomery, for Appellee. 

Lona, J. 

This action is brought upon a policy of insurance issued by de- 
fendant, by which it undertook to insure the deceased against injury 
by accident. The deceased was a traveling salesman. He was 
injured at Middleville, this state, March 29, 1892, in alighting from 
a train which was iu motion, and after it had gone from 150 to 175 
feet beyond the station. On the trial in the court below, verdict 
and judgment were directed for the defendant. It appears the 
deceased was on the train when it pulled into the station at 
Middleville. After it had started up, and run from 150 to 175 feet, 
he was seen by Mr. Dietrich to step out on the platform, and with a 
bag in each hand jump to the ground. The witness says: “I saw 
him jump. He struck on both feet. Did not take a step, and then 
fell over on his head. The heft of the valises took him on his head.” 
He struck upon ground composed of gravel and cinders. There is 
no very satisfactory evidence of the speed of the train, the witness 
saying that it was running from one to six miles an hour. From 
this accident the deceased became demented, and continued so up 
to the time of his death, in February, 1893. The policy provides, 
among other things, that it should be void if the accident occurred 

Either directly or indirectly, wholly or in part, from * * * either 
voluntary or unnecessary exposure to danger or to obvious risk of injury. 

It was prima facie negligence for the accused to jump from this 
train: Railway Co. vs. Bangs, 47 Mich., 470; Strand vs. Railway Co. 
64 Mich., 216; McCaslin vs. Railway Co., 93 Mich., 553; Cousins vs 
Railway Co., 96 Mich., 386. We see nothing in the circumstances 
which could justify or excuse the act of the deceased in taking the 
risk in jumping from the train, under the facts shown. ‘In Tuttle 

* Decision rendered, April 16, 1895. 
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vs. Insurance Co. (134 Mass., 175), it was held that under a policy of 
insurance against accident, providing that no claim should be made 
under it where the death or injury happened in consequence of 
exposure to any obvious or unnecessary danger, and containing a 
condition that the assured was required to use all due diligence for 
personal safety and protection, no recovery could be had for the 
death of the assured which was caused by his being struck by a rail- 
road train while running along in front of it in the night-time, for 
the purpose of getting on a train approaching in an opposite direction 
on a parallel track. It was there said: ‘The danger was obvious.” 
The deceased in the present case, in jumping from this moving train, 
must be held to have taken the risk, and voluntarily exposed him- 
self to obvious risk of injury, within the meaning of the policy. 
Judgment is affirmed. The other justices concurred. 


SUPREME COURT OF PENNSYLVANIA. 


STOUGHTON 
v8. 


MANUFACTURERS’ NATURAL GAS CO.* 


Subrogation is a legal right of the insurer under the standard form of policy 
made mandatory by the statute of Pennsylvania, which must prevail 
unless a stronger equity be shown against it. 


Where insured recovers judgment against a gas company for the destruction 
= the en, the insured is entitled to subrogation to the extent of the 
oss paid. 


ALEXANDER GILFILLAN and Joun D. Suarer, for Appellant. 
James Brepin, for Appellees. 
Mircuet1, J. 

The plaintiff brought his suit against the gas company for his 
whole loss, and prima facie the verdict must be considered as repre- 
senting the whole loss. That was the question at issue, and it has 
been determined by the tribunal which has authority to conclude it. 
‘In this case there is nothing to rebut this presumption. Subroga- 
tion is based upon equity, and no doubt the statute in directing 
through its standard form of insurance policy, the subrogation of 
the insurers to the rights of the insured against the party primarily 
responsible for the loss, meant that it should be administered on 
equitable principles. But the effect of the statute is to put such 





* Decision rendered, Jan. 7, 1894. The facts in this case sufficiently appear in the syllabus. 
—Ep. Ins L. J. 
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subrogation on the footing of a legal right, which must prevail unless 
a stronger equity be shown against it. In the first instance, it re- 
lieves the insurer who has paid his policy from the burden of show- 
ing his equity to subrogation, because it is now an express legal 
right given by the statute and the contract of the parties. If it is 
not to prevail, the burden of showing why must be assumed by the 
other party. Such burden has not been met by the appellant. 
There may be cases where the wrongdoer would not be liable for 
the plaintiff's whole loss, as where, after an interval of time or the 
intrusion of some other agency, an additional loss occurs, of which 
the wrongful act is not the proximate cause, and yet which would 
be covered by the insurance. Such an instance is suggested by 
Haverly vs. Railroad Co., 135 Pa. St., 50. In those cases the 
verdict would not be the measure of the plaintiffs loss, and 
therefore of the insurer’s right to subrogation out of it; but such 
cases are exceptional, and should be proved. The presumption, 
at least for the purpose of distribution, is that the verdict 
represents the whole of the loss. As said by our Brother Williams 
in Insurance Co. of North America vs. Fidelity Title & Trust Co., 
(123 Pa. St., 523), “Ifthe insured had proceeded against the gas 
company, a recovery against it for the loss by fire would, when 
paid, have reimbursed the insured; and, his claim being thus satisfied, 
no recovery could have been had against the insurance company.” 
What was said in Insurance Co. vs. Confer (158 Pa. St., 598, 605), 
upon the nonconclusiveness of the judgment as to the loss, was said 
in illustration of the policy of this court not to express any opinion 
upon the merits of a case before it on the sufficiency of an affidavit 
of defense, and is sustained by the consideration of the exceptional 
cases already referred to. There is nothing shown in the present 
case to take it out of the general rule. Judgment affirmed. 





Miscellaneous Decisions. 


MISCELLANY. 


Cases to which an insurance company is party, which are not actions on 
policies, but which relate to matters outside of insurance; as, jurisdiction, 
injunction, mandamus, the relations of statute laws to corporations, etc., 
where the principles and practice of insurance, as such, are not specifically 
involved ; and other cases of incidental interest to underwriters, or where 
for special reasons a full report has been deemed unnecessary. These 
sketches are given merely as chapters of current information, and .are not 
intended as digests, nor for citation. 


Rartroap Benevotent Society ConstRvueEn. 


A railroad association for the exclusive benefit of employes who 
are members and their beneficiaries, in which the relief contributed 
by monthly payments of the members is supplemented by the rail- 
road company in case of deficiency, is not an insurance company, 
but a beneficial association, according to a decision of the Supreme 
Court of Iowa in Donald vs. Chicago B. & Q. Ry. Co., rendered Jan- 
uary 18, 1895. 

Notice or Premium sy Matt. 


Notice of the time when a premium note comes due, when required 
to be given by registered letter, is nut complete until the letter has 
been numbered as required by the Postal Laws, § 1056, according to 
a decision of the Supreme Court of Iowa, in Ross vs. Hawkeye Ins. 
Co., rendered January 16, 1895. 


BENEVOLENT Society—INcorPoRATION OF By-Laws 1n Po icy. 


The Act of Pennsylvania requiring that life policies referring to 
the by-laws and constitution of the company as relating to the con- 
tract must cite such by-laws in full or else the latter cannot be used 
in evidence, does not apply to a membership certificate in a benevo- 
lent society. Such certificate is not a policy within the Act, accord- 
ing to a decision of the Supreme Court of Pennsylvania in Lithgow 
vs. Supreme Tent of Knights of Maccabees, rendered Jan. 9, 1895. 
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SUPREME COURT OF LOUISIANA. 


BERTRAND WEIL, ADMINISTRATOR, 
v8. 
NEW YORK LIFE INSURANCE CO.* 


In the matter of insurance, there is a marked distinction between a warranty 
and a representation; the latter constituting part of the proposal for 
insurance, and the former part of the contract of insurance. 


As a general rule it has been laid down, that a warranty must be a part and 
parcel of the contract of insurance. so as to appear upon the face of the 
policy itself, as in the nature of a condition precedent. 


It must be strictly complied with, or literally fulfilled, before the insured is 
entitled to recover on the policy. 


The warranty need not be material to the risk, because it is of itself an im- 
plied agreement that the representations warranted are material. 


A representation is not, necessarily, a part of the contract of insurance, nor 
is it of its essence; but it is rather something collateral, or preliminary, 
and in the nature of an inducement to it. It should, ordinarily, by some 
phraseology of the policy, be made part thereof. 


A false representation, unlike a false warranty, will not operate to vitiate the 
contract or avoid the policy, unless it relates to a fact actually material, 
or clearly intended to be made material, by the agreement of the parties. 


Ware & Txornton, and R. B. Hunter, for Plaintiff and Appellant. 

Dinketspret & Hart, for Defendant, Appellee. 

AnpreEws, J. 

This suit has for object the recovery of $5,000 as the amount 
for which the defendant had insured the life of Conrad Weil, de- 
ceased, on policy bearing the number 577,832 and bearing date 
December 12th, 1893,—the insured having died on January 22d, 1894. 

The defendant’s answer admits the execution of the policy, but 
denies all liability,—charging violation of the warranty clauses of 
the application and the policy. There was a trial of these issues, a 
judgment in favor of the deiendant, and an appeal on the part of 
the administrators of Conrad Weil’s estate. 

The salient features of defendant’s answer we will reproduce, and 
they are as follows, viz. :— 

“That the late Conrad Weil * * * to induce this defendant 
to issue said policy and to undertake to insure his life, made appli- 
cation in writing for said policy, which said application is a contract 
of insurance which was issued only upon the faith of the statements 
and declarations made and contained in said application.” 

That in said application the deceased “made certain statements 
and representations and gave to certain questions propounded to 


* Decision rendered, June 17, 1895. Reported by W. O. Hart, of the New Orleans bar. Sylla- 
bus by the Court. 
VOL. XXTV.—41. 
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him, concerning facts then and there unknown to the defendant, 
but necessary and material to defendant’s risk, in insuring the life 
(of the deceased) and issuing the policy, ete. 

That in the course of the applicant’s medical examination, he was 
asked if he had “ever had severe headaches, vertigo, fits or any 
nervous, or muscular trouble,” and answered “ no.” 

That in truth and in fact the deceased had an attack of trigeminal 
neuralgia in May, 1883, for which he was treated by a physician for 
the space of one week; that he had a convulsion on the 22d of 
October, 1893; and that in November, 1893 he was sick of la grippe 
for the space of about two weeks. ‘“ That all of said facts were con- 
cealed (by the deceased) and not reported to tae medical examiner 
of this respondent.” 

That he was further interrogated as to the name and residence of 
his physician, to which he answered, “ Dr. Randolph, of Alexandria ;” 
and that he was requested to state “when, and for what, have his 
services been required;” to which he answered: “ Dengue fever last 
month.” Thereupon the answer charges that the deceased con- 
cealed from the respondent the other diseases set forth above, for 
which he had consulted a physician, and had been treated by him. 

That he was further asked “ what other physician have you con- 
sulted, when and for what?” and his reply was “none and nothing.” 
Thereupon the answer charges that “said statements were false and 
untrue for the reason that in addition to consulting Dr. Randolph 
as hereinabove set forth he had, from May 25th, 1893 consulted Dr. 
Smith Gordon, of Alexandria, La., for supraorbital neuralgia; and 
in June or July (or perhaps later), 1893—the exact date of which is 
unknown to this respondent, but shortly before the issuance of 
said policy, the deceased visited the city of New Orleans for the 
purpose of being examined and treated by Dr. Rudolph Matas. 
That he was sent to Dr. Matas by his regular physician, the said 
Dr. Randolph, as an epileptic. That he was treated by the said Dr. 
Matas several times; was treated by him and received medicine 
from him.” 

Having thus enumerated the various particulars in which the 
statements and representations of the application of the insured are 
and were “ false and untrue;” and averred that the truthfulness of 
same was “necessary and material to defendant’s risk,” the answer 
declares :— 

“That the failure of the said Weil to disclose the material facts 
herein set forth caused the policy to be absolutely null and void, for 
the reason that, in the application which it was agreed should be 
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the basis of the contract between him and yourrespondent * * * 
he warranted the answers to the medical examiner to be full, com- 
plete and true; and, that the warranty was a condition precedent 
to, and consideration for, said policy, which was subsequently issued.” 

“That the answers aforesaid being untrue, were a breach of the 
warranty, vitiating the policy, and destroying the right to recover 
thereon.” 

The application contains the following clause on which the de- 
fendant places reliance, viz.: ‘That the statements and representa- 
tions contained in the foregoing application, together with the 
declarations made by me to the medical examiner, shall be the basis 
of the contract between me and the New York Life Insurance Com- 

pany; that I hereby warrant the same to be full, complete and true, 
' whether written by my own hand or not; this warranty being a con- 
dition precedent to, and a consideration for, the policy which may be 
issued thereon.” 

The policy contains a similar provision, viz.: “This contract is 
made in consideration of the written application for this bond policy, 
and of the agreements, statements and warranties thereof, which are 
hereby made a part of this contract,” etc. 

Upon the reverse of the policy an abstract of the application, the 
warranty clause, and the declarations of the insured are endorsed, 
and made parts thereof; and a comparison instituted between the 
said declarations and the averments of the answer shows that the 
recitals therefrom in the latter are correct. 

The physician who attended deceased during last illness certifies 
that he died of epilepsy, after a brief illness of three or four days; 
that he had been his medical adviser for about one year previous, 
and that he treated the deceased once in May of that year for supra- 
orbital neuralgia. With regard to the cause of his death, that state- 
ment is concurred in by two other physicians who were in attend- 
ance during the fatal illness. The statement of one of them is, that 
he also attended the deceased during his attack of neuralgia in May, 
1893. That he treated him for a fainting spell on October 22d, 1893, 
and for la grippe in November, 1893. That the attack in May lasted 
one week, that in October one day, and that in November two weeks. 
He states that, under the treatment in such instance, the deceased 
was cured completely. These attacks were previous in date to the ° 
application which bears date December the 7th, 1893. 

An examination of the testimony taken at the trial does not differ 
materially from the statements of the witnesses made parts of the 


proofs of the death of the insured, which were furnished to the 
defendant. 
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The theory of defendant’s answer is, that the application is the 
primary evidence, on the faith of which only, the policy was issued 
to the insured; and that the validity and binding force of the policy 
necessarily depends upon the statements and representations which 
are made in the application. 

Upon this theory the answer avers that the deceased made, in his 
application, certain statements and representations, and gave answers 
to certain questions propounded to him in the course of his medical 
examination, which is made part of the application, concerning facts 
“then unknown to the defendant, but necessary and material to the 
defendant's risk;” and it further represents that “said statements 
were false and untrue,” and that the truthfulness of same was “neces- 
sary and material to the defendant’s risk.” 

Reiterated, the representations and statements alleged to be un- 
truthful are, that he answered that he had never had any “severe 
headaches, vertigo, fits, or any nervous or neuralgic trouble, whereas 
he had an attack of trigeminal neuralgia in May, 1893, for which he 
had been treated by a physician for the space of a week; an attack 
of vertigo or convulsions in October, 1893, for which he was similarly 
treated for a period of several days; and an attack of la grippe in 
November 1893, for which he was similarly treated for a period of 
two weeks. That these different attacks of illness were by the de- 
ceased concealed from the medical examiner, and consequently, not 
made known to the defendant at the time it issued the policy. 

And the further defense is predicated upon the fact that when in- 
terrogated as to the name and residence of his physician, the de- 
ceased only gave the name of Dr. R. L. Randolph, whereas, in truth 
and in fact, he was attended by Dr. Smith Gordon as well as by 
Dr. Randolph, during his attack in May, 1893; and was also pre- 
scribed for by Dr. Rudolph Matas, of New Orleans, in May, 1893, at 
the suggestion of Dr. Randolph, of Alexandria. And in truth and in 
fact he was attended by Dr. Gordonin September and October, 1893. 

Tt is not a point made in the auswer, that the death of the deceased 
resulted from an excepted cause in the risk of the defendant; but 
this testimony is pertinent to show the materiality of the informa- 
tion which was necessary that the defendant should have known in 
determining whether it would issue a policy; and in enabling the 
court to estimate the probable effect of the deceased having failed 
to make known these facts to the defendant through the instru- 
mentality of his medical examination. 

Reviewing the parol testimony of witnesses interrogated at the 
trial, we find the following facts substantially detailed, viz.:.— 
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Dr. Smith Gordon says he first attended the deceased on the 21st 
of May, 1893; and from the 21st to the 31st when he turned the 
patient over to Dr. Randolph. That he treated him for supraorbital 
neuralgia; that is to say, neuralgia of the trifacial nerve. 

Dr. Randolph says he attended Conrad Weil on the 21st of May, 
1893, and up to the 28th of that month. On being interrogated with 
reference to those visits he was asked the question: “ Was there any 
fainting fit, or convulsion, or anything of the kind?” and his reply 
was, “I saw no convulsion.” But on being furtber interrogated and 
requested to state what he discovered, he replied that, “ it looked 
like he had fainted.” 

It appears from the record that Conrad Weil paid a visit to Dr. 
Rudolph Matas, of the city of New Orleans, during the latter part 
of May, or the early part of June, 1893, at the suggestion of Dr. 
Randolph, of Alexandria. His situation is better described in his 
own language, and it is as follows, viz.:— 

“This his face indicated suffering, which was confirmed by his 
statement, that he had been recently much disturbed by periodical, 
but frequently repeated, pains in the face,in the region of the eyes, 
cheeks and temples; and that these pains were much more intense 
in the left side of the face. There was a slight but distinct paralysis 
of the muscles corresponding to the painful regions, and this para- 
lytic condition was more marked in the external muscles of the left 
eye and cheek * * * The patient told me that he had a fit or 
convulsion, during which he lost consciousness, sometime previously; 
and since that (occurrence) he had been seized (of) the pains in his 
face. He was much worried about his condition, and anxious to be 
relieved of these pains. He was also anxious to ascertain the rela- 
tionship of his present trouble with his previous convulsion. I was 
not able to satisfy him in this respect; and I told him that I would 
like to keep him under observation for some time before committing 
myself to a definite diagnosis. 

“His condition impressed me as being serious, and that the local 
face symptoms were simply manifestations of some other grave dis- 
order, or lesion of the central nervous system; but what that other 
condition was, I could not tell. 

“From his description I concluded that he had an epileptiform 
convulsion which had been caused by some reflex, possibly periph- 
eral irritation of the inflamed nerves of the face. * * * The pa- 
tient came to see me again, on two or three occasions, and appeared 
to me to be much relieved of his pains, and improved as to his para- 
lytic symptoms * * * 
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“This apparent improvement led me to encourage the hope of 
final recovery; but the impression as to the gravity of his condition 
lingered in my mind.” 

Again: “ The gravity of epilepsy is in proportion to the frequency 
and intensity of the convulsive paroxysms. Death very rarely occurs 
during an attack, but, indirectly, may cause a fatal issue. * * * 

* At any period the symptoms may lessen, and the patient recover. 
Many cases, however, end fatally; but sanhnentaity that condition is 
rare.’ 

It is from the concurring statements of these three physicians that 
the situation of Conrad Weil on the 21st to 31st of May, 1893, was 
demonstrated. 

Nothing further occurred that is worthy of note, until the 11th of 
the following September, when Dr. Smith Gordon had occasion to 
visit him professionally. With respect to that visit the following 
occurred, viz. :— 

Q. “ For what purpose (did you visit him ?)” 

A. “ Well, he was ill. I was there professionally.” 

Q. “Do you remember what for?” 

A. “Well, I cannot say positively what the trouble was; he was 
over his chief trouble when I reached him.” 

. “How long did you treat him on that occasion ? ” 

. “Only for two days—I made another visit to him on the 12th.” 

. “Did you treat him at any other time in 1893?” 

. “On the 17th of October; also on the 22d of October.” 

. “For what?” 

. “I. don’t know. I cannot say exactly. The diagnosis was 
indefinite.” * * * 

Q. “ Was he confined to his bed at all in May, do you know? ” 

A. “He was confined to his bed from the 21st to the 31st of May. 
Yes sir, or to his house. I really do not know whether he was in 
bed ornot.” * * * 

Q. “ Was he confined to his bed on the 7th of October?” 

A. “'Then, of course, he was confinej to his house.” 

In speaking of the fatal illness of Conrad Weil, the Doctor was re- 
quested to state if, in his opinion, that was the first time he had suf- 
fered from this disease; and he replied: ‘No, sir, I think he had 
epilepsy before that, but I did not know it. I think two of the 
previous attacks must have been epilepsy—those when it was claimed 
he had the fainting fits. One of these was in September, and the 
other probably in October. But two, I am sure,in which the family 
thought he had fainted. Really, I have no doubt they were mild 
attacks of epilepsy.” 





1895.] Weil, Administrator, vs. New York Life Ins. Co. 647 


Dr. Randolph supplements this statement thus: that, on the 27th” 
of October, 1893, Conrad Weil came to him and requested him “to 
make a very thorough physical examination, and see if he could tind 
anything wrong about his health,” etc. 

Leaving out of view the attack of la grippe or dengue fever, with 
which the deceased was affected in November, 1893, it strikes our 
minds with irresistible force, that the materiality of the information 
with respect to Conrad Weil’s physical condition, during several 
months prior to the defendant’s undertaking a risk upon his life, is 
fully established; and that thisinformation was most material for the 
defendant to have known, in determining whether it would or not 
issue a policy on his life. 

And the foregoing testimony is fortified by the further statement 
of Dr. Smith Gordon with reference to the fatal illness of the 
insured, viz. :— 

“T did not see him at the beginning of the attack. He fell upon 
the floor of his store; so it was stated to me, when I found him. He 
was in a comatose state—the secondary condition of an epileptic fit. 
He had a recurrence of those attacks from time to time, until the 
period of his death, thirty-six or forty-eight hours afterward. I 
think he must have had twenty or thirty fits—continuing up to the 
time of his death.” 

The manner and circumstances of his death, clearly indicate the 
carefulness of Dr. Matas’ examination of the patient in May prev- 
iously and the correctness of his partial diagnosis then made. 

Dr. Johnson, the medical examiner, says, as a witness at the trial, 
that, if he had known that the deceased “had been treated for 
diseases (before his examination) he would not have passed him as 
a first-class risk; and it had. been proved since that he had been 
treated before. In other words, if he had known then what he knew 
(when testifying) he would not have passed him as a first-class risk.” 

In determining the probable effect of the deceased not having 
made these facts known to the medical examiner, the Court is greatly 
assisted by the the sworn testimony of the examiner at the trial. 

It is unnecessary that we should discuss the question of the 
probable untruthfulness of the statement of the deceased, or the 
wilful suppression of the facts, in the course of his medical examina- 
tion. This is altogether unnecessary for the decision of the case— 
the only question being whether withholding the foregoing material 
facts on the part of the insured constituted a violation of his war- 
ranty to the defendant which rendered the policy of insurance void 
ab initio. 
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.Recurring to the averments of the answer, we find them to be that, 
to induce the company to undertake to insure his life, the insured 
made an application in writing for the issuance of a policy of insur- 
ance, “ which said application is a contract of insurance;” and that 
the policy of insurance was issued only upon the faith of the statements 
and declarations which are made and contained in said application. 

The charge is then made, that certain facts, concerning the physi- 
cal condition of the applicant, during the several months next pre- 
ceding his application, which were material to the risk, and neces- 
sary for the defendant to have known in determining whether it 
would undertake the insurance of the life of the deceased, were 
neither disclosed in his application, nor in his medical examination, 
which constituted an integral part thereof; and that, in failing to 
make these material and necessary disclosures, the answers of the 
applicant to the interrogatories of the medical examiner were, of 
necessity, untrue. 

The answer then avers, that the failure of the applicant to make 
the aforesaid disclosures, rendered the policy void ab initio, for the 
reason that he had in his application warranted his answers to the 
medical examiner to be full, complete and true; and that this war- 
ranty was a condition precedent to, and a consideration for, the policy 
of insurance—the falsity of material insufficiency of the answers con- 
stituting a breach of the warranty, and vitiating the policy. 

As previously observed, the application declares that the state- 
ments and representations therein contuined, together with the 
declarations made to the medical examiner, shall form the basis of 
the contract of insurance between the insurer and insured; and that 
the same shall constitute full warranty of their truthfulness, and be 
a condition precedent to and a consideration for the policy. 

And the recitals of the policy are to the effect that the contract of 
insurance is made in consideration of the written application of Con- 
rad Weil therefor, and “the agreements, statements and warranties 
thereof, which are hereby made a part of this contract.” 

Upon the reverse of the policy is endorsed a copy of the applica- 
tion, the medical examination of the deceased, and the warranty 
clause of the contract—thus making of them one complete and homo- 
geneous whole. 

It is to this condition of the contract for and the policy of insur- 
ance, as interpreted by the evidence we have detailed, that we are 
to apply the law, and determine the liability vel non of the defend- 
ant. As counsel for the plaintiff mainly rely for a reversal of the 
judgment upon the decision of the Supreme Court in Mouler vs. 
American Life Insurance Co., (111 U. S., 335), and have made elabo- 
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rate quotations therefrom in their brief, we will reproduce same, as 
we have compared them with the text and found them to be correct. 

We quote from the syllabus of the decision:— 

“The principal reaffirmed, that when a policy of insurance contains 
contradictory provisions, or has been so framed as to leave room for 
construction, rendering it doubtful whether the partiesintended the 
exact truth of the applicants’ statements to be a condition precedent 
to any binding contract, the Court should lean against that construction 
which imposes upon the assured the obligations of a warranty ” (italics 
ours. ) 

“ An applicant for a life insurance was required to state, categori- 
cally, whether he had ever been afflicted with certain specified 
diseases.” He answered that he had not. Upon an examination of 
the several clauses of the application, in connection with the policy, 
it was held to be reasonably clear that the company required, as a 
condition precedent to a valid contract, nothing more than that the 
insured would observe good faith towards it, and make full, direct 
and honest answers to all questions without evasion or fraud, and 
without suppression, misrepresentation, or concealment of facts with 
which the company ought to be made acquainted.” 

‘In the absence of explicit stipulations requiring such an inter- 
pretation, it should not be inferred that the insured took a life policy 
with the understanding that it should be void, if, at any time in the 
past, he was, whether conscious of the fact or not, afflicted with 
diseases, or any one of them, specified in the questions propounded 
by the company. Such a construction of the contract should be 
avoided, unless clearly demanded by the established rules governing 
the interpretation of written instruments.” 

On the merits of that case the Court says:— 

“The main defense was that the insured had been afflicted with 
scrofula, asthma, and consumption prior to the making of his appli- 
cation, and that in view of his statement that he had never been so 
afflicted, the policy was by its terms, null and void. There was, un- 
doubtedly, evidence tending to show that the insured had been 
afflicted with those diseases or some of them prior to his applica- 
tion; but there was also evidence tending to show that he was then 
in sound health; but that, at the time of his application, he did not 
know or believe that he had ever been afflicted with any of them in 
a sensible, appreciable form.” The Circuit Court instructed the jury 
just what is contended for by the counsel for the defendant in the 
case at bar: “It is of no consequence, in such case, whether he knew 
it to be untrue or not; he bound himself for its correctness, and 
agreed that the validity of the policy should depend upon its being 
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so.” Again: “ That he, the insured, did not know he was afflicted, 
is of no consequence whatever, except as it may bear upon the ques- 
tion, ‘Was he afflicted?’ If he was, his answer (for the truth of 
which he bound himself) was untrue, and his knowledge or absence 
of knowledge on the subject is of no consequence.” Further: “You 
(the jury) must determine whether the insured was at any time 
afflicted with either of the diseases named. If he was his answer 
in this report was untrue, and notwithstanding he may have ignor- 
antly and honestly made it, the policy is void and no recovery can 
be had upon it.” 

These charges were severally excepted to by the counsel for the 
plaintiff, and the United States Supreme Court held them all to be 
erroneous and remanded the case. 

The Court in this case cites with approval the following language 
from the case of National Bank vs. Insurance Company (95 U. S. 
673): “ Where a policy of insurance contains contradictory provisions, 
or has been so framed as to leave room for construction, rendering 
it doubtful whether the parties intended the exact truth of the ap- 
plicant’s statement to be a condition precedent to any binding con- 
tract, the Court should lean against that construction which imposes 
upon the insured the obligation of a warranty. The company can- . 
not justly complain of such a rule. Its attorneys, officers or agents, 
prepared the policy for the purpose, we should assume, both of pro- 
tecting the company against fraud, and of securing the just rights 
of the assured under a valid contract of insurance. It is its language 
which the Court is invited to interpret, and it is both reasonable and 
just that its own words should be construed most strongly against 
itself.” Citing Grace vs. American Insurance Company (109 U. S. 
278-282), the Court proceeds to say:— 

“ These rules of interpretation, equally applicable in cases of life 
insurance, forbid the conclusion that the answers to the questions 
in the application constitute warranties, to be literally and exactly 
fulfilled, as distinguished from representations which must be sub- 
stantially performed in all matters material to the risk; that is, in 
matters which are of the essence of the contract.” 

As to what is the proper signification of the word “true” in in- 
surance contracts, the decision is remarkably clear and explicit, we 
quote from page 345 of the opinion:— 

“The entire argument in behalf of the company proceeds upon a 
too liberal interpretation of those clauses in the policy and applica- 
tion which declare the contract null and void if the answers of the 
insured to the question propounded to him were, in any respect, un- 
true. What is meant by ‘true’ and ‘untrue’ answers? In one 
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sense, that only is true which is conformable to the actual state of 
things. In that sense, a statement is untrue which does not express 
things exactly as they are. But in another and broader sense the 
word “true” is often used as a synonym for honest, sincere, not 
fraudulent.” In that case the Court sums up the whole matter as 
follows :— 

“The jury should have been instructed, so far as the matters here 
under examination are concerned, that the plaintiff was not pre- 
cluded from recovering on the policy, unless it appeared from all the 
circumstauces, including the nature of the diseases with which the 
insured was alleged to have been afflicted, that he knew or had 
reason to believe, at the time of his application, that he was or had 
been so afflicted.” 

Comparing the foregoing quotations with the terms of Conrad 
Weil’s application and the defendant’s policy, it is evident that we 
are dealing with a different instrument; as it is perfectly clear, 
upon casual observation, that from the syllabus and opinion, in so 
far as it is quoted, the Supreme Court dealt with a policy of insur- 
ance, with regard to the correct interpretation of which they enter- 
tained grave and serious doubts. This is evidenced by the statement 
“that when a policy of insurance contains contradictory provisions, 
or has been so framed as to leave room for construction rendering it 
doubtful whether the parties intended the exact truth of the appli- 
cant’s statement to be a condition precedent to any binding contract, 
the court would lean against that construction which imposes upon 
the assured the obligation of warranty.” 

Therefore, the policy of insurance, then under consideration did 
not contain “contradictory provisions,” and was “so framed as to 
leave room for construction;” and such being the case, the court in- 
clined “ against that construction which imposed upon the assured 
the obligation of warranty.” 

For our examination, counsel forthe defendant has produced a com- 
plete transcript of that case, which contains a copy of the insurance 
policy which the Court then interpreted; and an examination thereof 
has disclosed the following as the controlling recitals thereof, viz.:— 

“This policy witnesseth that the American Life Insurance Com- 
pany, in consideration of the representations made to them in the 
application for this policy * * * do insure the life of Louis 
Mouler of New Orleans * * * inthe sum of $10,000.” 

Again: “And it is hereby agreed and declared that, if the repre- 
sentations and answers made to this company, in the application for 
thie policy upon the full faith of which it is issued, shall be found 
to be untrue in any respect, or that there has been any concealment 
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of facts, then, and in such case, this policy shall be null and void.” 

In Mouler’s application for insurance the following stipulation 
occurs, viz. :— 

“Tt is hereby declared and warranted that the above are true 
answers to the foregoing questions; and it is acknowledged and 
agreed by the undersigned that this application shall form a part 
of the contract of insurance, and that if there be,in any of the answers 
herein made, any untrue and evasive statements, or any misrepre- 
sentations or concealment of facts, then any policy granted upon this 
application shall be null and void,” ete. 

Referring to the opinion of the Court in the Mouler case we find 
a striking paragraph explanatory of the conditions and stipulations 
of that policy, to which plaintiff's counsel make no reference at all. 
It is as follows, viz. :— 

“We have seen that the application contains a stipulation that it 
shall form a part of the contract of insurance, also that the policy 
purports to have been issued upon the faith of the representations 
and answers inthatapplication. Both instruments, therefor, may be 
examined to ascertain whether the contract furnishes a uniform fixed 
rule of interpretation, and what was the intention of the parties. 
Taken together, it cannot be said that they have been so framed as 
to leave no room for construction. The mind does not rest firmly 
in the conviction that the parties stipulated for the literal truth of 
every statement made by the insured. There is, to say the least» 
ground for serious doubt as to whether the company intended to 
require, and the insured intended to promise, an exact, literal ful- 
fillment of all the declarations embodied in the application.” 

“Tt is true that the word ‘ warranted’ is in the application; and, 
although a contract might be so framed as to impose upon the in- 
sured the obligations of a strict warranty, without introducing into 
it that particular word, yet it is a fact, not without some significance, 
that that word was not carried forward into the policy, the terms of 
which control when there is a conflict between its provisions and 
those of the application. The policy upon its face characterizes the 
statements of the insured as representations. Thus, we have one 
part of the contract apparently stipulating for a warranty, while 
another part described the statements of the assured as representa- 
tions. The doubt, as to the intention of the parties, must, accord- 
ing to the settled doctrine of the law of insurance, recognized in all 
the adjudged cases, be resolved against the party whose language 
it becomes necessary tu interpret. The construction must, therefore, 
prevail which protects the insured against the obligations arising from 
strict warranty.” (Our italics), pp. 342; 343. 
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This just and appropriate rule of construction was well and aptly 
applied in that case. It is the basis of that decision. ‘The applica- 
tion, preceding tke issuance of the policy, was looked into for the 
purpose of ascertaining the nature and character of the proposed 
obligations of the insured; but the terms of the policy were inter- 
preted as controlling the contract of insurance which was actually 
entered into and binding upon the company. And, as the policy 
was found to contain no clause stipulating for a strict warranty, and 
it did not recite that the application formed a part thereof, that fact 
was construed in favor of the insured. But in the instant case, the 
policy is altogether different. It stipulates in express terms as 
follows, viz.:— 

“TI do hereby agree as follows: (1.) That the statements and 
representations contained in the foregoing application, together with 
those made by me to the medical examiner shall be the basis of the 
contract between me and the New York Life Insurance Company; 
that [ warrant the same to be full, complete, and true, etc.” 

In discussing the theory which the Circuit Court entertained, the 
Supreme Court employs this language, viz. :— 

“The Circuit Court plainly proceeded upon the ground that the 
knowledge and belief (of the insured) as to having been afflicted 
with the diseases specified, or some of them, was not an essential 


element of the contract; in other words, if the assured ever has, in 
fact, any one of the diseases mentioned in his answer to the seventh 
question, there could be no recovery, although the jury should find 
from the evidence that he acted in perfect good faith, and had no 


reason to suspect, much less to believe or know, that he had been 
so afflicted. 


“Tf upon a reasonable interpretation, such was the contract, the 
duty of the Court is to enforce it according to its terms; for the law 
does not forbid to a contract for life insurance to stipulate that its 
validity shall depend upon conditions or contingencies such as the 
Court below decided were embodied in the policy in suit. 

“The contracts involved in Jeffries vs. Life Ins. Co. (22 Wallace 
47), and Aitna Life Ins. Co. vs. France (91 U. S., 510) were held to 
be of that kind. But unless clearly demanded by the established 
rules governing the construction of written agreéments, such an in- 
terpretution ought to be avoided.” 

This case seems to come clearly within the rule which was relied 
upon by the Circuit Court in deciding that case in the first instance. 

But plaintiffs’ counsel cite and confidently rely on Alabama Goid 
Life Ins. Co. vs. Johuson (2 So. Rep., Ala., 125), as strengthening 
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and fortifying the theory which they insist is announced as con- 
trolling the decision of the Supreme Court in the Mouler case. 

Counsel for defendant has brought up for our examination a certi- 
fied copy of the life-policy which was therein construed and from it 
we have made the following pertinent extracts, viz. :— 

“This policy of insurance witnesseth, that the Alabama Gold Life 
Insurance Company in consideration of the representations made to 
them in the application for this policy of insurance * * * do 
assure the life of,’’,etc. 

Again: “And it is also understood and agreed by the within as- 
sured, to be the true intent and meaning hereof, that of the 
declaration, or any part thereof, made by or for the insured in 
the application for this policy * * * and upon the faith of which 
this policy is made, shall be found, in any respect, untrue, then and 
in such case, this policy shall be null and void.” 

Again: ‘“ And it is further agreed, and the same is made a part of 
this contract ” (vide p. 127 of opinion for extracts from policy). 

It contains, neither in terms, nor in substance, any stipulation 
of warranty on the faith of which the insurance company issued its 
policy. 

The opinion of the Alabama Court thus presents its interpretation 
of the policy of insurance :— ; 

“The question of the most importance that is raised by the rulings 
of the Court in this case, is whether the answers made by the assured 
to the questions contained in the application for insurance are to be 
construed as absolute warranties, or in the nature of mere repre- 
sentations. The distinction between a warranty and a representa- 
tion in insurance is frequently a question of difficulty, especially in 
the light uf more recent decisions, which recognize the subject as one 
of growing importance in its relations particularly to life insurance. 
As a general rule, it has been laid down that a warranty must be a 
part and parcel of the contract of insurance, so as to appear, as it 
were, upon the face of the policy itself, and is in the nature of a 
condition precedent. It may be affirmative of some fact, or only 
promissory; it must be strictly complied with, or literally fulfilled, 
before the assured is entitled to recover on the policy. It need not 
be material to the risk; for, whether material or not, its falsity or 
untruth will bar the assured of any recovery on the contract, because 
the warranty itself is an implied stipulation that the thing warranted 
is material. It further differs from a representation, in creating on 
the part of the assured an absolute liability, whether made in good 
faith or not. A representation is not, strictly speaking, a part of 
the contract of insurance, or of the essence of it, but rather some 
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thing collateral or preliminary, and in the nature of an inducement 
to it. A false representation, unlike a false warranty will not 
operate to vitiate the contract or avoid the policy, unless it relates 
to a fact actually material, or clearly intended to be made material 
by the agreement of parties. It is sufficient if representations be 
substantially true. They need not be strictly or literally so. A 
misrepresentation renders the policy void on the ground of fraud, 
while a noncompliance with a warranty operates as an express 
breach of the contract.” : 

This much of the opinion bears directly upon the principle issue 
in the instant case, and is conclusively in favor of the contention of 
the defendant. It is in strict keeping with the principles we have 
extracted from the opinion in the Mouler case. 

But after announcing the rule above formulated as applicable to 
policies of insurance containing a warranty clause, the court then 
states the principles of the law of insurance—which are applicable 
to the policy of insurance under consideration; and which, as has 
been shown, contains no covenant of warranty whatever. The 
opinion proceeds as follows, viz. :— 

“The mere fact that a statement is referred to, or inserted in the 
policy itself, so as to appear on its face, is not alone now considered 
as conclusive of its nature as a warranty, although it was formerly 
considered otherwise. Whether such statement shall be construed 
as a warranty or a representation depends rather upon the form of 
expression used, the apparent purpose of the insertion, and its con- 
nection or relation to other parts of the application and policy, con- 
strued together as a whole, where these papers constitute one entire 
contract, as they most frequently do.” Quoting: Bliss, Insurance 
Section 43, et seq.; Price. vs. Phoenix Mut. Ins. Co., 17 Minn., 497, 
10 Amer. Rep., 168-172. 

“In construing contracts of insurance, there are some settled 
rules of construction bearing upon this subject which we may briefly 
formulate as follows: (1.) The courts, being strongly inclined 
against forfeitures, will construe all the conditions of the contract, 
and the obligations imposed liberally in favor of the insured, and 
strictly against the insurer. (2.) It requires the clearest and most 
unequivocal language to create a warranty, and every statement or 
engagement of the assured will be construed to be a representation, 
and not a warranty, if it be at all doubtful in meaning, or the con- 
tract contains contradictory provisions relating to the subject, or be 
otherwise reasonably susceptible of such construction. The court, 
in other words, will lean against that construction of the contract 
which will impose upon the assured the burdens of a warranty and 
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will neither create nor extend a warranty by construction. (3.) 
Even though a warranty in name or form be created by the terms 
of the contract its effect may be modified by other parts of the policy, 
or of the application, including the questions and answers, so that 
the answers of the assured, so often merely categorical, will be con- 
strued not to be a warranty of immaterial facts stated in such 
answers, but rather a warranty of the assured’s honest belief in their 
truth; or, in other words, that they were stated in good faith. The 
strong inclination of the courts is thus to make these statements 
and answers binding only so far as they are material to the risk, 
where this can be done without violence to the ciear intention of 
the parties expressed in unequivocal and unqualified language to the 
contrary. In support of these deductions we need not do more 
than refer to the following authorities: Mouler vs. American Life 
Ins. Co. 111 U.S., 335, 4S. et. Rep., 466; National Bank vs. Insur- 
ance Co., 95 U. S., 678; Price vs. Phoenix Mut. Life Ins. Co., 10 
Amer. R., 166, Supra; Southern Life Ins. Co. vs. Booker, 9 Heisk, 
606, 24 Amer. Rep., 344; Fitch vs. American Ins. Co., 59 N. Y., 
557, 17 Amer. Rep., 372; Bliss, Ins., Sec. 34; Campbell vs. New 
England Mutual Life Insurance Co., 93 Mass., 381; Fowler vs. 
Aitna Fire Ins. Co., 16 Amer. Dec. note, 463-466; Piedmont. ete. Ins. 
Co. vs. Young, 58 Ala., 476; Pars. Contracts 465; Glendale Wool- 
en Co. vs. Protection Ins. Co., 54 Amer. Dec., 309-320; Wilkinson 
vs. Connecticut Mut. Life Ins. Co., 30 Iowa, 119, 6 Amer. Rep.; 
657; 1 Phil. Ins., Sec. 638; Aug. Ins., Secs. 147, 147 a.” 

Finding that the policy contained no stipulation of warranty, the 
court held that the statements and representations of the insured 
were binding on him only in so far as they were material to the 
risk; and finding that the alleged misrepresentations related to 
matters which were immaterial to the risk, rejected the pretensions 
of the insurance company, and affirmed a judgment enforcing the 
policy. 

The foregoing synopsis of the quoted cases will serve as a full 
and sufticient citation of adjudication as the true distinction be- 
tween policies containing covenants of warranty and those which 
do not, and it is so clearly and forcibly made, and backed with au- 
thorities, that any further argument would prove to be the work of 
supererogation. 

With respect to warranty, we have extracted from May on Insur- 
ance, the following, viz. :— 

“Tn all contracts of insurance, certain statements and warranty 
stipulations are enteredinto. * * * 
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* Asa general rule, if these statements, stipulations, etc., are con- 
tained 1n, or explicitly made a part of the policy, they become war- 
ranties; and are so denominated in the law of insurance. * * * 

‘** An express warranty is a stipulation inserted in writing on the 
face of the policy, on the literal truth or fulfillment of which the 
validity of the entire contract depends. This is the definition given 
by Arnold, which has met with general acceptance: 2 Arnold’s 
Ins., 577. By warranty the insured stipulates for the absolute truth 
of the statement made and the strict compliance with some promised 
line of conduct, upon penalty of forfeiture of his right to recover, in 
case of loss, should the statement prove untrue, or the course of con- 
duct promised be unfulfilled. A warranty is an agreement in the 
nature of a condition precedent, and like that must be entirely com- 
plied with.” 

May on Insurance, Sec. 156. 

Again: ‘“ Whether the fact stated, or the act stipulated for, be 
material to the risk or not, is of no consequence, the contract being 
that the matter is as represented, or shall be promised; and unless 
it prove so, whether from fraud, mistake, negligence, or other cause, 
not proceeding from the insurer, the intervention of law, or the act 
of God, the insured can have no claim. * * * 

“Indeed one of the very objects of warranty is to preclude all 
controversy about the materiality or the immateriality of the 
statement. 

“The only question is, has the warranty been kept? 

“There is no room for construction; no latitude, no equity. If 
the warranty be a statement of facts, it must be literally true; if a 
stipulation that a certain act shall or shall not be done, it must be 
literally performed.” Ibid. 1 Bacon’s Life Ins., Sec. 194, et seq. 

Applying the principles of law hereinabove related to the appli- 
cation of the insured and to the policy of insurance issued by the 
company, there is in our minds no possible doubt that there was a 
breach of the warranty by the insured on the faith of which the in- 
surer undertook the risk. We might go one step further and admit, 
for the argumenut—a proposition not admissable in law—that a 
covenant of warranty only guaranties the truthfulness of a statement 
of facts which is material to the risk, and yet, on the proof, the 
plaintiff would not be entitled to recover. Judgment affirmed. 


VOL, XXIV.—42, 
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Stipulation for submission of case construed. 


Where no representations are made as to incumbrances, and the policy, pay- 
able to H as his interest may appear, provided that if the hazard be in- 
creased by any means within the control or knowledge of the insured it 
shall be void, such policy is not avoided by sale, under a subsisting judg- 
ment, of mortgaged premises. Such provision refers to increase of risk 
through change of structure, methods of heating, etc., not to sales under 
existing judgments. 


A poliey provision that it shall be void if the interest of insured be other than 
that of unconditional and sole ownerships relates to the nature of the 
interest at the time of insuring. 


The mortgage on the insured property was not accompanied by a personal 
obligation. Buta judgment note was given by the mortgagors and an- 
other party to the assignee of the mortgage for the balance then due on 
the mortgage. 

Held, That a sale.on execution issued on the judgment on such note was not 
a violation of a policy provision against foreclosure where the policy was 
issued subsequent to the note. 


H. H. Goucuer, for Appellant. 
T. C. Campsett, S. F. Bowser, and A. E. Rewer, fur Appellee. 


Dean, J. 

Susan Collins, the plaintiff, was the owner of 53 acres of land, 
having thereon a frame dwelling-house and barn, in Parker Town- 
ship, Butler County. On June 23, 1883, she, joined by her husband, 
executed to Matthew Story a first mortgage on the land, as security 
for a debt of $800. No bond or personal obligation accompanied 
the mortgage. On the 27th of June, 1885, Story assigned the 
mortgage to Phillip Daubenspeck. There was then due upon it 
only $105 of the original debt to Story. In addition to the mort- 
gage security for this, which stood unimpaired, Susan Collins and 
her husband, also one W. C. Collins, more than five years afterwards 
on 20th November, 1888, gave to Daubenspeck their personal note 
for the balance of $105, with power of attorney to confess judgment. 
On the 8th of December, 1888, Daubenspeck entered judgment on 
this note for debt, interest, and costs. On 20th of November, 1888, 
a second mortgage on the same property was executed by Mrs. 
Collins and her husband to one John D. Hill, to secure the payment 
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of their judgment bond to him in the sum of $1,265. Judgment 
was entered on this bond in favor of Hill on the 24th of November, 
1888. By agreement between Daubenspeck and Hill, the same day, 
the lien of the first mortgage was postponed in favor of Hill’s mort- 
gage. Mrs. Collins having made default in payment of debt and 
interest on Daubenspeck’s judgment, he, on 2d of December, 1889, 
issued execution, and levied on certain personal property. This, by 
directions of plaintiff’s attorney, was returned, with a levy on per- 
sonal property, 2d December, 1889. Four days before this, on 28th 
November, 1889, this defendant, the London Assurance Corporation, 
issued to Susan Collins a policy of insurance against fire on the 
dwelling-house and barn on the land, and household goods in the 
dwelling, in the sum of $2,000, to be in force from said date for three 
years, ending at noon on 28th of November, 1892. On the policy, 
bearing same date, was this indorsement by the agents of the com- 
pany: “Loss, if any, under this policy, first payable to J. D. Hill, 
as his interest may appear.” The Daubenspeck mortgage and judg- 
ment having, in the meantime, been assigned to Hill, he, on the 9th 
of October, 1891, caused another execution to be issued upon the 
judgment, and on it all the personal property of Susan Collins was 
levied, and so returned. Then Hill issued a third writ, and levied 
on the farm of 53 acres, which was sold, and bought by him for $165, 
and deed duly acknowledged to him, at 2 o’clock p. a. of the 8th of 
June, 1892. At 10 o’clock a. m. of same day the insured buildings 
were destroyed by fire. The plaintiff, averring her loss on dwelling- 
house and furniture to be $1,400, made the required proof of it to 
the company, and demanded payment, which was refused for a 
number of reasons, some of which were abandoned at trial. 

Those assignments of error of any merit pressed here involve an 
interpretation on the admitted facts of four expressed conditions of 
the policy. It was to be void: (1) “Ifthe hazard be increased by 
any means within the control or knowledge of the insured.” (2) 
“Tf the interest of the assured be other than the unconditional and 
sole ownership.” (3) “If, with the knowledge of the assured, fore- 
closure proceedings be commenced, or notice of sale of any property 
covered by this policy, by virtue of any mortgage or trust deed.” 
(4) “If any change other than by the death of the insured take 
place in the interest, title, or possession of the subject of the insur- 
ance, whether by legal process or judgment or by voluntary act of 
the insured or otherwise.” There are many other conditions, but 
they are not material on the admitted facts of this issue. Any real 
defense the company has must be based on a violation of one or 
more of these four conditions of the policy. The parties submitted 
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the case on law and facts to the court, under Act 22d April, 1874. 
There was judgment for plaintiff for amount of her claim, and 
defendant now appeals. 

Much of the argument of the learned counsel for appellant is 
based on a misapprehension of the issue in the court below as framed 
in the submission. The writing states that the parties “hereby 
agree to dispense with a trial by jury, and to submit the said case 
to the decision of the court on the facts and questions of law raised 
by defendant in its affidavit of defense, which facts are to be taken 
as admitted as alleged in said defense.” From this agreement on 
the facts and questions of law raised by the affidavit it is argued 
that plaintiff admitted she had no right or title to the dwelling- 
house when the fire occurred; admitted the title had been trans- 
ferred by suit or foreclosure, with her knowledge, before the loss; 
admitted the hazard of the company was greatly increased by reason 
of levy and seizure; admitted a violation of a number of the condi- 
tions, which made void the policy; and it is asked, how can the 
plaintiff, standing upon these confessed violations and broken con- 
ditions of her contract, hold the defendant liable? If these viola- 
tions were admitted by the written submission to the court, clearly 
that was the end of plaintiff’s case; and no argument by appellant 
was necessary, either in the court below or here, to have judgment 
in its favor. But the trouble with appellant’s case is, plaintiff 
admits none of these inferences or conclusions from the facts in the 
affidavit. She admits the case turns on the facts and questions of 
law raised by the affidavit, and admits the facts, but she makes an 
entirely different answer to the questions of law than that made by 
appellant. We concede a much better agreement for submission 
could have been made than the one before us; one in which the 
facts, standing by themselves, might have been orderly and concisely 
stated, leaving the conclusions which they warranted to be drawn 
by counsel in the argument and by the court in its opinion and 
judgment. As they now stand, they are almost smothered in the 
legal verbiage of 2 very elaborate affidavit of defense. Still, if the 
time be taken, we think the facts, substantially as we have narrated 
them, will be apparent in the affidavit and the papers which are 
made part of the case. The questions of law raised by them were 
to be answered, not by the affidavit, but by the court, after trial and 
argument. 

As to the first point made by the defendant, it is admitted no rep- 
resentations of any kind were made as to incumbrances by Mrs. 
Collins when the policy was issued to her. The Daubenspeck judg- 
ment for $105 was entered of record the 8th of December, 1888. 
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.The policy was issued the 28th of November, 1889. The judgment 
was assigned to Hill the 2d of December, 1889. He also, at the 
date of the policy, had of record his own bond and mortgage for 
$1,265. As the assured made no statement as to incumbrances, it 
must be presumed, if it was a matter of any consequence to the 
company, it knew from the record of the incumbrances. It is also 
to be fairly presumed, from the indorsement made by the company 
on the policy, of an equity in Hiil, entitling him to share in the in- 
demnity. It also knew Hill was the owner of the incumbrances. 
It is alleged, however, that the condition expressed in the words, 

If the hazard be increased by any means within the control or knowledge 
of the insured, the entire policy shall be void, 
was violated by plaintiff in suffering a sale of the land on the 
Daubenspeck judgment. These, being the words of the insurer, 
must not be stretched to cover that which is not fairly to be implied 
from them. The hazard to the company was from a judgment of 
record, ripe for execution, of which it had full knowledge. This 
judgment had been entered nearly a year before the policy, and 
was payable in ninety days from date. The insured had defaulted 
in payment for nearly nine months. The company knew she had no 
control over the judgment; the plaintiff and the law controlled it. 
Execution could issue at any time, without. her consent, and against 
her protest. The hazard, if any, was not in the issuing of execution 
upon the judgment, but in the judgment itself, upon which the 
plaintiff could, uncontrolled by her, issue execution without her 
knowledge. If she had possessed the money, she might have paid 
off the judgment or execution, either after or before the levy; but 
there is not a spark of evidence that at that time she had the means 
of paying, and it may be presumed a debtor who has the means will 
pay his debts to save property of much greater value from seizure 
and sale. This condition, we think, has no relation to the judgments, 
and was not intended to have when the contract was made. Ob- 
viously, it was intended to prptect the property during the life of 
the policy from fire by change in structure, methods of heating, 
addition of new outbuildings on the premises, and like means within 
her knowledge and control as owner, whereby the hazard might be 
increased. 

It is further argued, that the policy was void because of this con- 
dition :— 

If the interest of the assured be other than the unconditional and sole 
ownership. 

This clearly relates to the ownership of the property at the date 
of the issue of the policy. The sheriff's sale was had before the fire, 
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and, whatever force the argument might have had if this stipulation 
had by apt words referred to the ownership at that date, we cannot 
add such words in interpreting the contract. 

Further, to move the court to declare a forfeiture, this clause is 
invoked: “If, with the knowledge of the insured, foreclosure pro- 
ceedings be commenced, or notice of sale of any property covered 
by this policy, by virtue of any mortgage or trust deed,”—then this 
policy shall be void. The sale was had by execution on the judg- 
ment entered on the personal obligation signed by Mrs. Collins and 
her husband and W. C. Collins, on 20th November, 1888. The mort- 
gage, as before noticed, was given 23d June, 1883, by the wife and 
her husband alone, on the Jand described in it, to secure a debt of 
$800, which was evidenced by no personal obligation. From that 
time until the execution of the judgment bond—more than five 
years—any proceeding to collect the debt would have been neces- 
sarily a proceeding in rem on the mortgage for sale of the land 
bound by its lien, and would have been, when the sale was consum- 
mated, technical foreclosure. But here the sale was had, not, it is 
true, on a security having no connection with the mortgage, but on 
an additional security, given long afterwards, with a new obligor, 
W.C. Collins. The mortgage was not to secure this obligation, for 
it had no existence at the date of that instrument. Probably the 
obligation given was to secure the mortgage, which was postponed; 
and a sale by execution on this judgment of the land bound by the 
lien was not a foreclosure of the mortgage. That it worked, in one 
particular, the same result,—extinguishment of the mortgagor’s 
equity of redemption,—will not warrant us in holding the proceed- 
ings to have been a foreclosure of the mortgage. The means to 
attain the same end—satisfaction of the debt—by the writs levari 
facias and fieri facias are different. The powers of the officers 
under them are not the same. On the one, the particular land de- 
scribed in the writ can alone be levied upon and sold; in the other 
all the goods, chattels, lands, and tenements of the debtor can be 
seized in satisfaction of the debt. As the sale in this case was not 
a foreclosure proceeding by virtue of a mortgage or trust deed, it 
did not make void the policy, under the terms of this condition. 

As to the fourth point made,—that by the sheriff's sale a change 
took place in the title of the subject of insurance before the loss,— 
it may be conceded that this raises the most serious question in the 
case. The acknowledgment of the sheriff's deed in court was four 
hours after the destruction of the property by fire. Concerning the 
household goods destroyed, it is not alleged the title or possession 
of them had changed, and plaintiff was clearly entitled to judgment 
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for their value, $150. But if the sheriff's sale passed to the pur- 
chaser the title to the land, that carried with it the house, and there 
was a change of title, within the meaning of this condition. In fact, 
the company contracted in express terms only for that which the 
law, without the condition, would have given it. If the title passed 
from her by the sale, the plaintiff had no interest; if she had no in- 
terest, she sustained no loss for which she can call upon the com- 
pany to indemnify her. It would, after the title had passed, have 
been as much a gambling contract as if she had taken a policy of 
insurance against fire on the house of a stranger. But did the title 
pass by the sheriff's sale before acknowledgment of the deed? It 
certainly did not, as has been well settled, pass the right of posses- 
sion until confirmation by the court. In Hawk vs. Stouch (5 Serg. 
& R., 157), where proceedings to obtain possession by the sheriff's 
vendee had been commenced before acknowledgment of the deed, 
it is held that: “The purchaser at sheriff's sale cannot call for the 
possession until the return of the writ and deed acknowledged. He 
cannot support ejectment. Nothing is completed until the sale is 
confirmed by the court by the receiving and acknowledgment of the 
deed. * * * Noright attaches tothe purchaser until he receives 
the deed.” Scheerer vs. Stanley (2 Rawle, 276) was a claim on the 
tenant by the purchaser at sheriff’s sale for rent accruing after the 
sale, but not paid at acknowledgment of deed. The judgment was 
in favor of Stanley, the tenant, and against the sheriff’s vendee. 
This court (Gibson, C. J.), in affirming the judgment, says: “On re- 
ceiving the sheriff's deed, the title of the purchaser may for some 
purposes be referred to what is popularly called the sale. * * * 
But the contract with the sheriff, being imperfect before it has had 
the sanction of the court, is in law and in fact no saleat all. * * * 
It would seem, therefore, that the title of the purchaser is but co- 
extensive with his character of landlord which is expressly limited 
to commence at the acknowledgment.” Hall vs. Benner (1 Penn. 
& W., 402) was an ejectment by the purchaser at sheriff's sale 
against a tenant in possession under the former owner. At the trial 
the plaintiff offered in evidence a lease for years, executed to de- 
fendant by him in the interval between sale and acknowledgment. The 
lease was admitted under exception. Then plaintiff made the point 
that defendant, having leased from him as tenant, could not dispute 
his landlord’s title; and the court below so held. In the opinion of 
this court reversing the judgment it said: “It would seem to be 
very clear that a man cannot make a valid lease to another who is 
in possession of land when such lessor has no interest, title, posses- 
sion, or right of possession, in the premises helets. * * * There 
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is a wide difference between the case of a lease from a person hay- 
ing title or possession and that of a lease from one having no title, 
no possession, or no right to possess, as to the conclusiveness of the 
evidence.” In Garrett vs. Dewart (43 Pa. St., 342), it is held that, 
while “it is true that a bidder at a sheriff's sale to whom the prop- 
erty has been struck down has an inceptive interest in it, which 
may be bound by the lien of a judgment, even before the acknowl- 
edgment of the sheriff's deed, yet it by no means follows from this 
that, after he has obtained his deed, -his title relates to the date of 
his bid in any such sense as to divest from that time the ownership 
of the debtor whose land has been sold. Undoubtedly it does not. 
* * * Although he may have a possible or inceptive interest, 
like a purchaser by articles, who has paid no money, he has acquired 
no title to the present enjoyment.” To the same effect are other 
cases where the question was, what title passed by a sheriff's sale 
before acknowledgment of deed? As between the purchaser and 
his creditors, he has an inceptive title, which is bound by the lien of 
a judgment, if the sale be confirmed. As between him and the 
debtor, he is entitled to rents falling due from tenants after acknowl- 
edgment of deed, but not to unpaid rents falling due between sale 
and acknowledgment; and he is awarded the rents falling due after 
the delivery, partly accrued before, only because of the inconvenience 
of apportionment. As between the sheriff’s vendee and the debtor, he 
is without title or interest until acknowledgment and delivery of 
deed. If no title has passed to him, then it has passed to nobody, 
and remains in the debtor, as before the sale. Up to the moment of 
acknowledgment his purchase may be defeated by the debtor 
tendering the amount of execution and costs, when, if there had 
been mere inability to pay, and nothing censurable in the conduct 
of the debtor, the court would probably make such order as would 
restore both parties to their condition as before the sale, and refuse 
to confirm it. Or gross inadequacy of price, with the slightest ir- 
regularity in procedure, would warrant the court in refusing to con- 
firm the sale. There is a close analogy in the condition of the title 
to that of a vendee of insured property under articles who has paid 
nothing. The condition of the policy against alienation of the sub- 
ject of insurance, any interest therein or part thereof, will not de- 
feat a recovery by the insured: Insurance Co. vs. Updegraff, 21 
Pa. St., 513; Hill vs. Protection Co., 59 Pa. St., 474, and other cases. 
And Strong, J., in Garrett vs. Dewart, supra, suggests this analogy. 
It is also analogous to the state of title of land purchased at an 
orphan’s court sale between the date of bid and confirmation by the 
court. In Insurance Co. vs. Graybill (74 Pa. St., 17), the policy had 





1895.] Rochester Loan & Banking Co. et al.vs. Liberty Ins.Co. 665 


this condition: “When any property insured by this company 
shall be aliened by sale or otherwise, the policy shall be void.” 
After the sale, but before confirmation, the buildings on the land 
were burned. It was held the policy was not voided by the con- 
dition against alienation. 

The cases referred to by us are not in conflict with Insurance Co. 
vs. Dunham (117 Pa. St., 471), and others, to which the appellant’s 
counsel call our attention. A purchaser at sheriffs sale acquires, 
before confirmation, an inceptive title, which may be, as between 
him and his creditors, an asset for payment of debts; may be the 
subject of insurance as between him and any company which chooses 
to take such a risk. That is all these cases hold. But, as between 
him and the debtor, the debtor’s title and interest, although in ex- 
treme peril, do not actually pass from him until acknowledgment of 
the deed. In all its legal incidents it is his estate, as before the 
sale; and, as neither the law nor this contract declare otherwise, 
the right of plaintiff has not been defeated. With the profusion 
of conditions in this policy, issued, too, twenty-five years after the 
decision in Insurance Co. vs. Graybill, supra, and with a judgment 
of record ripe for execution staring it in the face, this company 
probably did not want to stipulate that is should be void if the 
property were put up and knocked down at judicial sale; otherwise 
it would have added one more to the many conditions it did insert. 
The assignments of error are overruled, the judgment is affirmed, 
and appeal dismissed, at costs of appellant. 


SUPREME COURT OF NEBRASKA. 


ROCHESTER LOAN & BANKING CO. ET AL. 


US. 
LIBERTY INS. CO.* 


An insurance contract provided that the policy should be void if the interest 
of the insured in the premises be other than unconditional and sole owner- 
ship, or if the insured premises be or become vacant or unoccupied, and so 
remain for ten day; that in case of a fire, the insured should furnish the 
insurer proof of loss. In asuit upon such policy the insurer interposed 
the defense that the insured did not furnish proof of loss as required by 
the policy. An affidavit made by the insured, and furnished to the in- 
surer, containing certain statements concerning the fire, set out in the 
opinion, and held to substantially comply with the provision of the policy 
requiring the insured to furnish the insurer proofs of loss; (2) that the 
insurance company, by refusing to pay the loss, and defending the action 
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on the ground that the policy in suit was not in force at the date of the 
loss, thereby waived the furnishing to it of any proof of loss whatever. 

A second defense of the insurer was that the insured, at the date of the issu- 
ance of the policy, was not the sole and unconditional owner of the insured 
real estate. Held: (1) That this issue was one of fact, for determination 
by the jury, and the district court erred in not submitting it to them. 
(2) If, by a loss, the holder of an interest in property is deprived of the 
possession, enjoyment, or profit thereof, or a security or lien resting 
thereon, or other certain benefits growing out of or depending upon such 
property, he has an insurable interest therein. (3) It seems that where a 
policy is issued to one who holds the legal title to real estate, where no 
inquiries are made as to whether any other person is interested in such 
property, and no representations are made by the insured, further than 
that he is the owner of the premises, it is not a defense to the insurance 
company, in an action on such policy, that the insured, though holding the 
legal title to the premises, was a mere trustee for an undisclosed beneficiary. 

The third defense of the insurance company was that the insured property, 
at the time of the issuing of the policy in suit, was vacant, and at the 
date of the fire had been vacant and unoccupied for ten days. The in- 
sured admitted the facts of the defense, but pleaded in avoidance thereof 
that the insurer issued the policy in suit with actual knowledge of the 
fact that the insured property was then vacant and unoccupied. Held: 
(1) That the provision in the policy rendering it void in case the insured 
property was at the date of the policy, or should afterwards become, 
vacant or unoccupied, was inserted therein for the benetit of the insurer; 
(2) that the existence of the vacancy at the date of the issuance of the 
policy did not render the policy in suit void, but voidable, at the election 
of the insurer; (3) that, as the insurer issued the policy in suit with 
actual knowledge of the fact that the insured premises were at the time 
vacant and unoccupied, it is now estopped from alleging such vacancy as 
a defense to an action on the policy; (4) that the knowledge of the agent 
of the insurance company that the property insured was vacant at the 
date of the issuance of the policy in suit was the knowledge of the 
company. 


James H. Macomser, for Plaintiff in Error. 
J. Fawcert, for Defendant in Error. 
Ragan, C. 

This action was brought to the District Court of Douglas County 
by L. G. Bangs against the Liberty Insurance Company, of the city 
of New York (hereinafter called the “insurance company”). The 
action was based on an ordinary fire insurance policy issued by the 
insurance company to Bangs, on certain real estate situate in the 
city of Omaha. The Rochester Loan & Banking Company (herein- 
after called the “loan company”) was joined as a party plaintiff 
because the policy provided that the loss, if any, should be payable 
to it, as mortgagee. At the close of the evidence the jury in obedi- 
ence to a peremptory instruction of the district court, returned a 
verdict in favor of the insurance company; and, to reverse the 
jucgment of dismissal pronounced on such verdict, Bangs and the 
loan company have prosecuted to this court a petition in error. 

1. The policy in suit contained, among other things, the following 
provisions: That the policy should be void if the interest of the 
insured in the insured premises be other than unconditional and sole 
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ownership; if the insured premises be or become vacant or unoc- 
cupied, and so remain for ten days. That if a tire occurred the in- 
sured, within 60 days, should render a statement to the company, 
signed and sworn to by the insured, stating the knowledge and 
belief of the assured as to the time and origin of the fire, etc. One 
of the defenses interposed by the insurance company to the action 
was that the insured did not furnish it (the company) “ proofs of 
loss, as required by the terms and conditions of said policy of in- 
surance.” The fire occurred on the 7th day of November, 1891, and 
on the 1st day of December, 1891, Bangs made and furnished the 
insurance company an affidavit in words and figures as follows:— 
State of Iowa, Carroll County—ss.: I, L. G. Bangs, being duly sworn, 
depose and say that my house, on lot 3, of Allen Sub. of lot 5, Ragan’s Add. 
to Omaha, Nebraska, was destroyed by fire on the night of November 7th, 
1891; that the causes of the fire are unknown to me; that the damage done to 
my buildings, was about $1,000, and that said building was insured in the 
Liberty Insurance Company for $900, by policy dated April 28, 1891; that I 
have made inquiry, and am unable to find anything about the origin of the 
fire. The policy on said buildings was for $800 on the house and $100 on the 
barn. Subscribed and sworn to, etc. L. G. BANGS. 
We remark: (1) This was a substantial compliance with the terms 
of the policy requiring Bangs to furnish the insurance company 
proofs of loss: Insurance Co. vs. Gustin, 40 Neb., 828. (2) That if 
Bangs had wholly failed to furnish the insurance company any 
proofs of loss whatever, such failure, under the circumstances of 
this case, would afford the insurance company no defense whatever 
to this action. Here, as we shall presently see, the insurance com- 
pany refuses to pay the loss, and defends against this action on the 
ground that the policy in suit was, at the date of the loss of the in- 
sured property, not in force. In Insurance Co. vs. Bachelder (32 
Neb., 490), this court speaking through its present chief justice 
(Norval), said: ‘‘ The absolute denial by the insurer of all liability 
‘on the ground that the policy was not in force at the time of the loss 
is a waiver of the preliminary proofs of loss required by the policy.” 
See, also, Insurance Co. vs. Richardson, 40 Neb., 1. In Insurance 
Co. vs. Dierks (Neb.), it was held that: ‘‘The right of an insurance 
company to notice of loss is a right which the company may waive; 
and when the insurer denies all liability for the loss, and refuses to 
pay the same, and places such denial and refusal upon grounds other 
than the failure of the insured to give notice of the loss, such denial 
and refusal avoid the necessity of such notice.” The precise question 
was squarely presented and decided in Insurance Co. vs. Brewster 
(Neb.), where Harrison J., speaking for this court to the point, said: 
“Proofs of loss required by a condition of an insurance policy are 
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waived when the insurance company denies any liability for the loss, 
on the ground that the policy was not in force at the date of the loss.” 
We conclude, therefore, that the insurance.company waived the 
defense under consideration, in view of the fact that it defended the 
action on the ground that the policy was not in force at the date of 
the loss, and, if the insurance company had not waived such defense, 
that the evidence establishes that the insured sufficiently complied 
with the provisions of the policy in reference to furnishing the in- 
surance company proofs of loss. 

(2) The second defense of the insurance company was that Bangs, 
at the time of the issuance of the policy in suit, was not the uncon- 
ditional and sole owner of the real estate insured; that such real 
estate was in fact the property of the loan company, the title to 
which property was held in trust for it by Bangs. The policy in suit 
was issued on the 28th of April, 1891. It is undisputed that prior 
to the 21st of April, 1891, the loan company was the owner and held 
the legal title to the insured real estate. On the 21st day of April, 
1891, the loan company, at its home office, in the state of New 
Hampshire, executed to Bangs an absolute warranty deed for this 
property, which was recorded in the office of the register of deeds 
some time in the following May. On the trial of this action, Bangs 
swore that he was the owner of this real estate, and had been since 
the date of his deed, and that he purchased it of the loan company 
at private sale. The president of the loan company testified on the 
trial that Bangs was the owner of the property. We are unable to 
understand upon what theory the learned district judge reached the 
conclusion—if he did reach such conclusion—that this evidence was 
insufficient to establish that Bangs was the unconditional owner of 
the insured property. The president of the loan company and 
Bangs, at the time of the issuance of the policy in suit, resided in 
Carroll, Iowa; and Bangs admitted in bis testimony that he had 
never seen this property, and that he did not furnish the money 
which paid the insurance premium. The evidence of the president 
of the loan company was that he or the loan company took out the 
insurance on the property in the name of Bangs, and that he or the 
loan company paid the premium; that he had corresponded with 
certain real-estate agents in the city of Omaha for the purposes of 
having them effect a sale of this property, and to procure a tenant 
for the property, and collect rents. But, when it is remembered 
that the loan company had a mortgage upon this real estate, then 
- its conduct in the premises was entirely consistent with Bangs’ 
ownership of the property. Nor are we able to understand how 
Bangs could be deprived of the title to his property because a person 
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holding a mortgage on it should insure it in Bang’s name for the 
mertgagee’s benefit. In any event, this evidence, and the effect of 
it, was not for the learned district court, but for the jury. And had 
the court permitted this case to go to the jury, and it had returned a 
special finding that Bangs, at the time the policy in suit was issued, 
was not the unconditional owner of the real estate, the evidence in 
this record would not support such a finding. 

Considerable stress is placed by counsel for the insurance company 
upon the fact that it does not appear from the evidence what, if any, 
consideration Bangs paid the loan company for this property, but we 
do not think that is a matter which concerns the insurance company. 
The loan company may have given its property to Bangs, and, if so, 
he would nevertheless be the owner of it. Indeed, it would seem 
that had the loan company conveyed the title to this property to 
Bangs without consideration, and for the fraudulent purpose of 
placing it beyond the reach of the loan company’s creditors, that 
would not afford any defense to the insurance company. Insurance 
Co. vs. Hyman (34 Neb., 704), was an action on an insurance policy 
issued, on a stock of millinery, to Mrs. Hyman. The insurance 
company defended on the ground that Mrs. Hyman was not the 
owner of the goods insured and destroyed; that they had been 
purchased with the money and proceeds of property given her by 
her husband for the purpose of defrauding his creditors. Post, J., 
in discussing and overruling this defense, said: “Suppose plaintiff 
in error were a trespasser, instead of an insurer, and was called 
upon to answer for a conversion of the property. Would it be heard, 
in defense, to say that the title of the insured had been acquired in 
fraud of the rights of a third party? Certainly not. Nor is there 
any rule of law or morals which will sanction such » defense in this 
action. It is said that, had the plaintiff in error known of the busi- 
ness record of Louis Hyman,—that is, the fact that he had once 
made an assignment,—it would have refused to insure the property. 
It is a sufficient answer to this claim that there is no rule of law 
which imposes upon the owner of property the duty to volunteer 
such information to an insurance company. An interest, to be in- 
surable, does not depend, necessarily, upon the ownership of the 
property. It may be a special or limited ownership, disconnected 
from any title, lien, or possession. If the holder of an interest in 
the property will suffer loss by its destruction, he may indemnify 
himself therefrom by a contract of insurance. If, by the loss, the 
holder of the interest is deprived of the possession, enjoyment, or 
profit of the property, or a security or lien resting thereon, or other 
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certain benefits growing out of or depending upon it, he has an in- 
surable interest.” From this it seems that possession, with claim of 
ownership, of personal property, invests one with an insurable 
interest therein, and that if an insurance company insures such 
property, and a loss occurs, it cannot defend against the payment of 
such loss on the ground that the insured party held the property in 
trust for some other person, even to enable such third person to 
consummate a fraud where it effected such insurance without in- 
quiry as to the insured’s actual title, and without the express and 
positive false representations of the insured as to his actual title, 
believed and acted upon by the insurance company. And it seems 
that where a policy is issued to one who holds the legal title to real 
estate, where no inquires are made as to whether any other person is 
interested in such property, and no representations are made by the 
insured further than that he is the owner of the property, it is not 
a defense to the insurance company, in an action on such policy, that 
the insured, though holding the legal title to the premises, was a 
mere trustee for an undisclosed beneficiary. If any other person 
than Bangs has any interest or ownership in this real estate, or any 
part of it, it does not appear from the evidence before us, further 
than the lien thereon by the loan company by virtue of its mortgage. 
We are not called upon to decide, nor do we decide, whether the 
provision in the policy requiring the insured to be the unconditional 
and sole owner of the insured property is complied with when such 
property is real estate, and the insured has the legal title thereto, 
even if it should develop that he held such title in trust for the use 
of some other person. That question is not before us. 

3. The third defense of the insurance company was that the insured 
property, at the time of the issuance of the policy, was vacant, and 
at the date of the fire had been vacant and unoccupied for 10 days. 
The reply of the insured admits that the property was vacant, as 
stated, but pleads in avoidance of this defense a waiver or estoppel 
thereof by the company. The provision in an insurance policy 
rendering it void because the insured property is at the time of its 
insurance, or shall afterwards become, vacant and unoccupied for a 
certain time, is inserted therein for the benefit of the insurer. It is 
a provision which the insurer may waive; and the existence of the 
vacancy at the date of the insurance, or the happening of the 
vacancy afterwards, does not render the policy void, but voidable 
at the election of the insurer. On the 20th day of April, 1891, the 
president of the loan company, at Carroll, Iowa, addressed a letter 
to the agents of the insurance company, in Omaha, Neb., in which 
he made this inquiry :— 
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Please let me know what rate you will give me for three years’ risk on the 
following properties: One thousand dollars on a one and one-half story frame 
dwelling house, with addition, on lot three, Allen’s subdivision of lot 5, Ragan’s 
addition to Omaha. 


This is the property covered by the insurance policy in suit. On 
the 25th of April, 1891, the agents of the insurance company 
answered this letter, acknowledging its receipt, stating that the rate 
for one year was 50 cents; for three years, 1 per cent; for five years, 
1} per cent,—and then said :— 

The one and one-half story on lot 3, Allen’s Sub. of lot 5, Ragan’s Add.,— 


we would not wish to carry more than $800 on this dwelling. The last de- 
scribed dwelling is vacant, but the barn is occupied. 

On the 27th of April the president of the loan company wrote to 
the agents of the insurance company as follows:— 

Please send me a policy on the one and one-half story dwelling on—the in- 
sured property —$800 on the dwelling, and $100 on the barn. Make the policy 
in the name of L. G. Bangs, present owner, with mortgage clause; loss, if 
any, payable to the Rochester Loan & Banking Company. Send policy to me, 
and I will return draft for premium. 


In pursuance of this correspondence the agents of the insurance 
company issued the policy in suit, and on the 29th of April, 1891, 
inclosed it in a letter to the president of the loan company at Carroll, 
Iowa. On the 30th of the same month the president of the loan 
company transmitted to the agents of the insurance company the 
premium on the policy. it would seem almost unnecessary to cite 
authorities to show that since the insured property was vacant and 
unoccupied at the date of the issuance of the policy in suit, which 
fact was actually known by the insurance company, and, with that 
knowledge actually before it, it chose to insure the property, in 
doing so it elected to, and did, waive the condition in the policy 
that the same should be void if the property was, at the time it was 
insured, vacant. The knowledge of the agents of the insurance 
company that the property was vacant at the date of the issuance of 
the policy was the knowledge of the company. Notice to an insur- 
ance agent, who issued a policy, of facts relating to the subject- 
matter of the insurance, is notice to the company; and if he fails to 
properly state them in the policy, when relied upon and trusted to 
so do, the company should not be permitted to escape liability on 
that ground. Insurance Co. vs. Spankneble, 52 Ill., 53. In Williams 
vs. Insurance Co. (50 Iowa, 561), it was held that: “ Notwithstand- 
ing the policy provided that if the premises became unoccupied, 
during the life of the policy, without the written consent of the 
company indorsed thereon, the policy should be void, it was held 
that where an agent insured an unoccupied building, and received 
the premium therefor, the company was estopped from denying that 
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the policy had a legal existence.” And in Insurance Co. vs. Kranich 
(36 Mich., 289), it was held that: “The provision in a policy that ‘if, 
at any time during the continuance of this policy, the insured prop- 
erty shall become vacant or unoccupied,’ the insurer shall be absolved 
from all liability, is held to have no application to the case of build- 
ings that are vacant at the time the policy is issued, the insurer 
having notice of the fact.” To the same effect, see Short vs. Insur- 
ance Co., 90 N. Y., 16; Bennett vs. Insurance Co., (N. Y. App), 
The evidence in the record, then, does not sustain the defense of the 
insurance company that the policy in suit was not in force at the 
date of the loss because of the fact that the insured property was 
and had been vacant for 10 days at the time of its destruction, and 
was vacant at the time the policy was issued; but the evidence does 
sustain the plea of confession and avoidance interposed to this de- 
fense by the insured, that the company, by its conduct in insuring 
the property, knowing that it was vacant at the time, had estopped 
itself from interposing this defense. It must be borne in mind that 
the condition of the property, so far as occupancy is concerned, was 
the same at the time it was destroyed as at the date of its insurance. 
The judgment of the district court is reversed, and the cause re- 
manded. Keversed and remanded. 


SUPREME COURT OF SOUTH DAKOTA. 


FROMHERZ 
v8. 


YANKTON FIRE INS. CO.* 


H. & Co., insurance agents in Chicago, but not agents of the defendant com- 
pany, solicited plaintiff, through 8., an employe, to take insurance with 
them. The amount, and how it should be distributed over fixtures, stock, 
etc., was agreed upon, and a memorandum made by 8. H. & Co. declined 
to accept any risk in the block in which plaintiff was located. S. then 
offered plaintiff certain policies, which he refused, because ‘‘ mutual.” 
Plaintiff then gave 8. a written order orrequest for other insurance, which 
he agreed to accept and pay for, if satisfactory to him. S. then turned 
the memorandum and the request over to C., G. & Co., who did not rep- 
resent or have any relations with the defendant company, but who styled 
themselves ‘‘ brokers.” They undertook to get the insurance wanted, and 
sent a written statement or application to the defendant company, upon 
which, without other knowledge or information as to the risk, the policy 
was issued. Held, That C., G. & Co. were the agenis of plaintiff, and not 
of the company. 


* Decision rendered, June 16, 1895, Syllabus by the Court. 
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The statement or application thus forwarded, upon which only the risk was 
accepted and the policy issued, contained representations that the build- 
ing in which the insured property was located was ‘‘ fully equipped with 
sprinklers,” and that ‘all companies represented in Chicago have full 
lines on building or some tenant,” when in fact the building never was, 
then or subsequently, equipped with sprinklers, and risks upon or in said 
building were practically uninsurable by companies doing business in 
Chicago. Held, That such misrepresentations affected not only the build- 
ing itself, but the ‘ condition” of the property insured in it, and, being 
shown to be material, under the terms of the policy, avoided defendant’s 
liability on its policy. 


Held, further, that, there being no disputed questions of fact, a verdict for 
defendant was properly directed by the court. 


N. J. Cramer, for Appellant. 
Frencu & Orvis, for Respondent. 
Ketiam, J. 

This is an action on a fire-insurance policy. At the close of the 
evidence the court directed a verdict for the defendant, and plaintiff 
appeals. The fire and the loss are not disputed. The principal, 
and, we think, really the only debatable question in the case is 
whether Collins, Green & Co., whose relation to the transaction will 
be more fully noticed hereafter, were the agents of the plaintiff or 
of the defendant. Plaintiff was a manufacturer of cigars, and his 
factory, which was the subject of the insurance, was located in the 
Burton Block, in the city of Chicago. Soon after plaintiff’s location 
in said block, one Robert L. Shute, an insurance solicitor in the 
employ of G. M. Harvey & Co., general insurance agents, called 
upon plaintiff, and solicited insurance from him upon his stock of 
cigars, etc. Defendant told him he would take about $3,000 of in- 
surance, and a statement or memorandum was then made out, 
showing property to be insured, and how the insurance was to be 
distributed. Harvey & Co. declined to take any insurance on prop- 
erty in that block for any company represented by them. After- 
wards Shute took two policies to plaintiff, who refused them, because 
they were “mutual policies.” At that time plaintiff gave him a 
written order or request for the insurance which he wanted, but the 
paper is not in evidence. When Harvey & Co. declined to take the 
risk, Shute turned the order of plaintiff for insurance over to Collins, 
Green & Co., and requested them to get it. He also gave them the 
statement referred to as to the property to be insured. They un- 
dertook to get the insurance. Up to that time they were not, and 
never kad been, agents of the defendant company, and had no rela- 
tions of any kind with it. Upon receipt by the company of the 
written application, hereinafter more particularly described, the 
policy sued upon was written by the company at its home office, 
forwarded to Collins, Green & Co. by defendant company, with a 

Vou. XXIV.-43. 
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letter, saying: “If this policy is not accepted, the same is to be at 
once returned canceled to this office. Of course, you understand 
we do not grant your agency authority in any manner or particular.” 
Ou receipt of the policy, Collins, Green & Co. sent it to Harvey & Co., 
who turned it over to Shute, and he delivered it to plaintiff. It 
becomes necessary to determine upon these facts for whom Collins, 
Green & Co. must be held to have acted, and so whether the plain- 
tiff or the defendant company is bound by what they did, for the 
statement or application forwarded to the company by them, and 
upon which the policy was issued, contained affirmative represeuta- 
tions of facts, which, if material and untrue, would, by the terms of 
the policy, defeat it as a contract of insurance. If the application 
referred to had been signed by the plaintiff himself, or expressly 
authorized by him, the case wouid present little difficulty. It does 
not appear, and the contrary is probably true, that plaintiff, when 
he received the policy, knew that it was not written by and in one 
of Harvey’s companies. We are inclined to think that appellant 
attaches undue importance to this fact, but, whatever significance it 
may have, and whatever may have been the understanding of the 
plaintiff, it is undisputed that Harvey & Co. declined to take the 
risk in any of their companies, and that when plaintiff rejected the 
mutual policies which Shute offered him, he gave him a written 
order or request to procure other policies, or, as plaintiff insists, an 
agreement to take and pay for other policies, if they should be 
acceptable to him. It is also undisputed that neither Harvey & Co. 
nor Collins, Green & Co. were or ever had been agents of the de- 
fendant company, or had ever done any business for it, or had any 
relations whatever with it. Up to the point of issuing the policy 
by the defendant at its home office, there had been no act of any 
person authorized to represent defendant, or by any person not an 
absolute stranger to the defendant. The first knowledge the com- 
pany had that plaintiff wanted insurance was by the receipt of the 
application from Collins, Green & Co. This application was insti- 
gated, if not authorized, by the plaintiff. He gave Shute an order 
to get insurance, agreeing to accept and pay for it if the policies 
and companies were satisfactory. This order Shute turned over to 
Collins, Green & Co. It was an open commission, and evidently 
contemplated the procuring of insurance in any company or com- 
panies whose policy and responsibility should satisfy and be accepta- 
ble to the plaintiff. The defendant company only became related 
to and a party in the transaction when it accepted the risk. Shute 
testifies that Collins, Green & Co. promised to get the insurance, but 
they did not so promise for the defendant company, for they had 
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neither express nor ostensible authority to do so. ‘There was no 
testimony from Collins, Green & Co., and their relations, both to the 
plaintiff and the defendant, must be determined from the facts 
already mentioned. Having no authority, either direct or indirect, 
to bind either party, they occupied as to both the position of 
brokers or third parties participating in the negotiation for insur-’ 
ance. In the statement or application forwarded to the company 
they styled themselves “ brokers.” The policy provided 

That any person other than the assured having procured this policy * * * 
shall be deemed to be the agent of the assured, and not of this company, in 
any transaction relating to this insurance. 

Allen vs. Insurance Co. (123 N. Y., 6) presented facts much like 
those of this case, and upon the question of whose agent the inter- 
mediate party procuring the insurance was the court said: ‘So 
far as it appears, Noble had no relations whatever with defendant, 
other than that he forwarded this paper writing, which contained 
statements of the amount of insurance proposed for and of the 
privileges desired. He certainly appears to have been nothing more 
than an insurance broker, soliciting insurance business; and when, 
upon the acceptance of the risk, he received back a policy of the 
company for the plaintiff, his sole office was simply to deliver it for 
the company, and to collect the premium. That is certainly not 
enough to constitute him an agent of the company, with authority 
to bind it retroactively or presently in transactions relating to the 
insurance. Circumstances are wholly wanting from which we may 
presume the authority of an agent. Then, too, the policy contained 
the provisions that the company would not be bound by any acts of 
or to any agent or other person which were not contained in the 
policy, and further, that any person other than the assured procur- 
ing the policy, or any renewal thereof, should be deemed the agent 
of the assured, and not of the-company. To these conditions the 
plaintiff's assent is presumed to have been given by his acceptance 
of the policy, and there is no reason why he should not be bound by 
them. * * * A mereinsurance broker, as Noble appears to have 
been, cannot be converted into an agent of the insurance company, 
without evidence of some action on the part of the company, or of 
facts from which a general authority to represent it, might be fairly 
inferred.” Under similar conditions the court said in Wilber vs. 
Insurance Co. (122 N. Y., 443): “it was entirely competent for the 
parties to agree that a third person participating in the negotiations 
should, for the purpose of securing the policy, be deemed an agent 
of the assured.” In Insurance Co. vs. Reynolds (36 Mich., 502), the 
court held that, “so far as an insurance agent acts as an insurance 
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broker, he is agent for the insured and not the insurer.” In Lange 
vs. Insurance Co. (3 Mo. App., 591), it was held that “an insurance 
broker placing insurance is not the agent of the insurer, but of the 
insured;” and this is said to be the established rule in May on 
Insurance, section 123. _As was held by this court in South Bend 
Toy Manuf’g Co. vs. Dakota Fire & Marine Ins. Co. (2 S. D., 17), 
this stipulation cannot be allowed to change the effect of an estab- 
lished fact, and thus to make the agent of the insurance company 
the agent of the insured, and that was the effect of all the cases 
cited in the opinion in that case. In none of them was it held that 
it was not competent for the parties to the insurance contract to so 
agree as to a mere go-between or broker. The rule, of course, is 
only intended to state a general proposition unaffected by particu- 
lar facts, for it certajnly would be competent for the insurer to 
make the broker its own agent, and so be bound by his acts; but in 
this case we discover no facts which could have such effect. Up to 
the commencement of this negotiation for insurance the broker was 
a stranger to both parties. He was the agent of neither. The 
plaintiff set him in motion, and under the authority emanating only 
from the plaintiff he applied to the defendant company for msur- 
ance. By issuing the policy the company expressed its willingness 
to insure the risk submitted in and by such statement. Appellant 
claims that Collins, Green & Co. should be held to be the agents of, 
or at least to represent, the defendant company, rather than the 
plaintiff. We are unable to find any facts in the case or to adopt 
any theory that would justify such a holding. They could not make 
themselves such agents without the consent of the company. It had 
no knowledge of or relation with them until it received the applica- 
tion from them in behalf of plaintiff. As appears by the evidence, 
the company had no agent or representative in Chicago, and in re- 
ceiving this application it had a right to understand that it came, 
not from somebody who, without its authority or knowledge even, 
was assuming to represent it, but rather that it came from some- 
body who desired to procure insurance upon the conditions named 
in the application or statement. The statement or application itself 
informed the company that Collins, Green & Co. were not attempt- 
ing to act as its agents or for it, for they signed themselves 
“ brokers.” 

An important and differential fact between this case and the South 
Bend Toy’ Manuf’g Co. vs. Dakota Fire & Marine Ins. Co., supra, 
upon which appellant relies, is that in the latter case the authority 
of Runk & Co., who were strangers to the insurance company, to 
make the insurance, was traced directly to Ben Phelan, who was the 
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general agent of the insurance company. If Harvey & Co. had been 
the agents of the defendant company in this case, and had turned 
the statement referred to over to Collins, Green & Co. with a request 
to procure this insurance, the case would have been, in that respect, 
similar to the case cited; but, as it is, the very fact is lacking upon 
which that case was made to turn. The same suggestion is perti- 
nent to the case of Insurance Co. vs. Ives, 56 Ill., 402. The appli- 
cation, though made by one not an expressly authorized agent of 
the company, was made by and under the specific direction of one 
who was such agent. The evidence shows that even if plaintiff did 
not know of the existence of this stipulation in the policy from his 
examination of it before acceptance he did know shortly after its 
delivery that the defendant company had no agent in Chicago, for 
he was so notified by the secretary of the company, and that the 
transaction was entirely between the company and himself. But 
we think that upon his own evidence ne must be held to have 
acquiesced in the terms of the policy, for he insists that, having re- 
jected two policies, his written commission to Shute, which Shute 
calls an “order,” was only an agreement that he would take and 
pay for policies, if satisfactory and acceptable to him. He examined 
this to some extent, at least, and then accepted and paid for it. 
These facts would ordinarily be held to mean that he accepted the 
policy knowing its terms, or was willing to accept it, assuming the 
risk of its terms being satisfactory. We think the trial court was 
right in holding that Collins, Green & Co. did not represent or bind - 
the defendant company. 

The acceptance of this risk and the contract of insurance were 
based upon the statement sent defendant by Collins, Green & Co. 
Acting upon this information, it issued the policy. The statement 
informed the defendant company that “all companies represented 
in Chicago have full lines on building or some tenant,” and that the 
building was “fully equipped with sprinklers.” It is conceded that 
neither of these statements was true, but that risks in and upon the 
Burton Block were practically uninsurable in companies doing 
business in Chicago. Bowden, superintendent of surveys for the 
Underwriters’ Association, testified “The majority of the insurance 
companies doing business in the city of Chicago had refused to 
write risks upon that block.” Robinson, an inspector of automatic 
sprinklers in the Chicago Underwriters’ Association, testified that 
these sprinklers would reduce the risk, as recognized by insurance 
companies generally, 25 per cent, and that there were no sprinklers 
in this building at the time of the insurance, nor at the time of the 
fire, nor had there ever been any. Appellant contends that these 
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misrepresentations did not affect the contract under the stipulation 
in the insurance policy that “this company will not be liable under 
and by virtue of this policy, if there be any omissions, misrepresen- 
tation, nondisclosure, or concealment of the title, incumbrances, 
condition, location, or occupancy of the premises,” because they 
did not relate to the property insured, but to the building in which 
it was located. We cannot assent to this view. The just and rea- 
sonable compensation for insuring any property against loss by fire 
must depend upon the risk assumed, aud this in turn depends 
largely upon the “condition” of the property insured. The very 
first and primary definition given by Webster to the word “ condi- 
tion” is, the “state or situation as regards external circumstances.” 
In this respect it means more than location; it means location and 
environment. We should be unwilling to hold that personal prop- 
erty represented to be and insured as contained in a fireproof build- 
ing was still insured although it was actually located in a combusti- 
ble powder magazine, simply because the building itself was located 
as described. There was no disputed facts in this case, and as, in 
our judgment, the law is plainly against recovery by the plaintiff, 
there was no error in the direction of a verdict for the defendant 
by the trial court. The judgment is affirmed. All the judges concur. 


COURT OF APPEALS OF COLORADO. 


W. B. FRENCH, Plaintiff in Error. i 


vs. 


THE PEOPLE, Defendant in Error.* \ 


Application for insurance was mailed from Colorado to the home office of a 
company in another state, which was not authorized to do business in 
Colorado, and there accepted, and the policy was sent by mail. 


Held, That the contract was one which the resident of a state was entitled to 
make. 


Held, That the statute making it unlawful for any person to adjust any loss, 
or in any manner, either directly or indirectly, to aid in the transaction 
of the business of insurance with an unauthorized company. was not vio- 
lated by a professional adjuster coming into the state in the interest of 
the company to ascertain its liability, but not negotiating with the in- 
sured for a settlement. 

Held, That such adjuster has a constitutional right to follow his business in 
any state where his employment calls him 


* Decision rendered, 1895. 





1895.] French vs The People. 679 


Per Curiam. 

On August 14th, 1895, The Crescent Flouring Mills in the city of 
Denver, the property of the Colorado Milling and Elevator Company; 
was destroyed by fire,on which the owners had a policy of insurance 
for $10,000, issued by The Millers’ National Insurance Company of 
Chicago. Fifteen or sixteen other insurance companies had issued 
policies and were interested in the loss. They had appointed a 
committee of three to ascertain the loss preparatory to an adjust- 
ment. The Millers’ National Insurance Company was not repre- 
sented by such committee, but sent French (plaintiff in error) as its 
agent, to ascertain and adjust the amount for which it was liable on 
its policy. French was not in the general employment of tne com- 
pany as agent or otherwise; he was a professional adjuster, an ex- 
pert, particularly as to the value of mills and milling machinery, 
and took employment generally from those requiring his services. 
The Millers’ National Insurance Company had no agency or office in 
this state. The application for the insurance was made by letter to 
its home office in Chicago; accepted and the policy sent by mail. 
French on bis arrival was not made a member of the adjusting com- 
mittee, but met and advised with the committee, that gladly availed 
itself of his superior knowledge of the subject to be determined. 
This was the extent of appellant’s participation in the affair. 

An information was filed against him for a violation of the statutes 
of the state concerning insurance. He was arrested, tried to the 
court, without a jury, convicted, and a fine of $500 imposed, and the 
case brought to the court by a wnt of error. 


VY. D. Marxuam, Denver, and Myron H. Beacu, Chicago, for 
Appellant. 

Kucene Enatey, Attorney-General. 

H. T. Sate, for Appellee. 

Reep, P. J. 
_ Counsel for appellant attack the information, in argument. The 
first assignment of error is, “ That the information does not set forth 
or state any facts constituting an offense against the defendant.” 

Although it is not as full and explicit and as technically correct as 
it might have been, it appears to have been sufficient in substance. 
In my view of the case, it may be determined upon other and more 
satisfactory grounds, consequently the supposed error will not be 
further regarded. 

The statute appellant was charged with violating is section 16 of 
“An act to establish an insurance department in and for the state of 
Colorado and to regulate the insurance companies doing business 
therein.” Gen’l Stat., Sec. 16, Chap. 55, is as follows:— 
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“Tt shall be unlawful for any person, company or corporation in 
this state, either to procure, receive or forward application for in- 
surance, in, or to issue or to deliver policies for any company or 
companies not having complied with the provisions of this act, or to 
adjust any. loss, or in any manner, either directly or indirectly, to 
aid in the transaction of the business of insurance with any such 
company, unless duly authorized by such company and licensed by 
the superintendent of insurance, in conformity to the provisions of 
this act, and any person violating the provisions of this section shall 
be liable to a penalty of $500 for each and every offense.” 

The intention of the legislature, and the wisdom and necessity of 
the law are obvious. Its object, to protect the people against irre- 
sponsible foreign insurance companies and subject all foreign insur- 
ance companies to the supervision of the state insurance department 
and by license fees provide a fund to defray the expenses of such 
department. For the purposes of this opinion I am willing to 
adopt, as far as it goes, the statement as to the scope, object and 
intention of the act as made by the learned attorney-general in his 
printed argument. 

“The object is to regulate insurance, a business that so intimately 
concerns the whole business world; to prevent persons who have no 
proper qualifications from engaging in the business; and to force all 
companies doing business in this state to pay their just quota of 
the fees which make up the insurance fund.” Again, “But the 
principal object of our statute seems to be to protect the insured 
from fraud, and to cause all companies doing an insurance business 
to contribute to the insurance fund, which in turn is to be used to 
prevent this very fraud,” ete. In this definition there is evidently 
an important omission in the second clause; not all companies doing 
an insurance business are expected to contribute to the fund; it 
should be limited to those doing insurance business within the state. 

There is one line of argument and construction of the statute that 
should not pass unnoticed as it may have, more or less, influenced the 
decision; though rather vaguely and indefinitely expressed, it is, in 
effect, that by reason of our statute, contracts of insurance made by 
residents of the state with foreign insurance companies, though 
legal where made, are a violation of the state law. This contract of 
insurance was made by the resident milling company by correspond- 
ence; and was made at the home office of the insurance company in 
the city of Chicago. The attorney-general s1ys:— 

“Tf the argument of counsel for plaintiff in error is to prevail, 
then, in order to evade the requirements of the statute, and to es- 
cape payment of dues to the superintendent of insurance, it would 
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only be necessary to issue policies from offices outside of the state, 
and pay losses at the place where the policy was issued, and the ad- 
justment, and the negotiations leading up to and following it, and 
the fact that the contract of insurance affects property situate in 
Colorado, and premiums are paid by its citizens, may be laid out of 
the case, as being matters not properly belonging to ‘the business 
of insurance.’” 

Again: “It is no difference to say that the policy was made in 
Chicago and mailed to Denver, and that the adjustment of the loss 
was finally consummated in Chicago and the money paid there. The 
contract of insurance from the time it was received in Denver was 
in force here in this state until the destruction of the property in- 
sured, and the right to recover the amount of the loss existed at 
all times in this state, from the time of the loss until the time of 
payment.” 

“Tt is of no consequence whether the final act of adjustment in 
the payment of the loss occurred in Chicago, or here in Denver. 

“The business of insurance was being carried on here in Colorado 
unlawfully by The Millers’ National Insurance Company, from the 
time it replied to Mr. Mullen’s first letter, up to the time of the ad- 
journment of the committee of adjustment from Denver to Chicago, 
and all the acts of plaintiff in error, in aid or abetment of that busi- 
ness, was in direct contravention of the letter and spirit of our in- 
surance law.” 

The only logical conclusion from the argument is, that because 
Colorado has a law controlling the business of insurance within the 
state, any contract made by a citizen of the state, for insurance 
within the state, in a foreign office, though legal where made, was a 
violation of state law, and illegal here. If such is a proper construc- 
tion of the law it is unnecessary to suy that the law is worthless and 
void, abridging and restricting constitutional rights guarantied by 
the constitution of the state and of the United States. 

To say that a resident of this state cannot make a contract per- 
taining to his property in this state, in Chicago, New York. or Lon- 
don, if lawful where made, unless a license is obtained and money 
contributed to a fund, is so directly in conflict with universal law as 
not to need farther comment. 

Before taking up the principal questions involved there is another 
contention of the learned attorney-general that may be noticed. 
After speaking of the participation of appellant in the action of the 
committee, he contends that a conviction can be had under the sta- 
tute for a partial adjustment or an attempt to adjust, and reasons 
that it was not necessary that appellant should have been a member 
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of the committee, that it was sufficient if he was present aiding and 
advising, and in support of the proposition, cites section 701 of the 
General Statutes defining an “accessory ” in a criminal offense; and 
adds the general definition of an accessory from the text books. I 
am at a loss to know for what purpose this was put in; there is no 
claim that the committee were violating the law, or guilty of crime 
or criminal intention; if their pursuit and business was lawful I 
cannot understand how there could be an accessory, when he was 
only aiding and advising in a legitimate matter. 

In the insurance law under which the conviction was had, there 
is no provision for the punishment of accessories; and the law can 
hardly be extended so as to warrant the conviction of a party as 
accessory, under the law of insurance. 

Penal statutes of this character making new offences and provid- 
ing for conviction and punishment must, according to all the author- 
ities, be strictly construed; the provisions cannot be extended by 
inference, or implication, or analogy to other acts. 

There is no controversy in regard to the facts; briefly stated, the 
case made by the evidence is: The Millers’ National Insurance Com- 
pany was indebted to the Colorado Milling and Elevator Company ~ 
in a sum not exceeding $10,000 for losses sustained by fire. The 
exact amount had to be found and settled. For the purpose of fix- 
ing the amount the insurance company employed and sent an expert 
in the business. The fixing of the amount of loss and its proper 
distribution pro rata among the different companies interested was 
a necessary and indispensable preliminary to payment of the debt. 
The other companies had appointed a committee to investigate and 
ascertain the loss. Such committee had no power to finally deter- 
mine the loss and provide for payment. Its conclusions were only 
advisory, and became operative if adopted by the principals; conse- 
quently, its duties were only clerical,—to arrive at a basis upon 
which an adjustment could be had. The fact is established by the 
evidence that there was no adjustment of any losses by the com- 
mittee in this city, that it afterwards took place in the city of 
Chicago. 

The language of the statute is: “It shall be unlawful for any 
person * * * or to adjust any loss, or in any manner, either 
directly or indirectly, to aid in the transaction of the business of in- 
surance with any such company, etc.” The conviction in this case 
could only have been had under the clause prohibiting adjustment; 
Ist, the offense by the words of the statute, as in all other criminal 
and penal acts, must have been a completed offense,—the adjust- 
ment must have been made; 2d, taking the evident intention of the 
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legislature and the construction of the statute as given by the learned 
attorney-general, in order to be a violation of statute the transaction 
must have been with the assured,—a dealing in connection with the 
insurance. There is no evidence whatever of any attempt at settle- 
ment or adjustment by appellant with the company that had suffered 
the loss. To make it an offense within the purview of the statute, 
the transaction must have been with the company, it was the only 
person who could do the business and make a contract of adjust- 
ment. The committee with which appellant met was powerless to 
adjust without the concurrence and agreement of the insured; con- 
sequently no offense was established. If the law is to be construed 
against the people of Colorado, and insurance companies indebted 
to its citizens prohibited from paying, the expressed intention of the 
act, to protect the citizen of the state, would be perverted, and the 
citizen injured instead of protected. 

I can see no good reason why an insurance company owing a debt 
to a citizen should be any more restricted in its right to send an 
agent to ascertain the amount, preparatory to payment, than any 
other debter; any construction of the statute that would have that 
effect, would violate public policy and fundamental law, and be void. 

I do not believe the construction put upon the statute in this case 
was within either the intention or spirit of the act; and the convic- 
tion cannot be sustained. Appellant was not the agent of the Chi- 
cago Company. By reason of his technical knowledge and ability 
in his particular department, he was employed by any and all com- 
panies needing him. 

The calling with him was his business and profession; being a 
legal business, he had a right to follow it in any state where his em- 
ployment called him. A right declared and guarantied by the con- 
stitution of the United States, any law abridging or restricting that 
right would be void. Hundreds of authorities in support of the 
general proposition might be cited; but see as to legislative power 
and limitations: Butchers U. Co. vs. Crescent City Co., 3 U. S., 
746; Taylor vs. Porter et al., 4 Hill (N. Y.), 140; Corfield vs. Coryell, 
4 Was. (U.S.C. C.), 371; In re Jacobs, 98 N. Y., 98; Live Stock, etc., 
Ass’n vs. Crescent City Co., 1 Abb. (U. S.), 388; Godcharles & Co. vs. 
Wigeman, 113 Pa. St., 431; People vs. Marx, 99 N. Y., 377. 

That appellant was not an agent of the Chicago company for any 
purpose prohibited by the statutes, see Weed vs. Fire Ins. Co., 116 
N. Y., 106; Ins. Co. vs. Wilkinson, 13 Wal., 222; Pechner vs. Phoenix 
Ins. Co., 65 N. Y., 207; Marvin vs. Life Ins. Co., 85 N. Y., 283. Peo- 
ple vs. Gilbert (51 N. Y. Sup. Court, 44 Hun., 522), was a case par- 
allel with the one under consideration, construing a statute identical 
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in its provisions. It was there held, “That in adjusting the loss the 
the agent was not transacting the business of fire * * * insur- 
ance in the state as those words were used in the statute.” 

“That the adjustment of a loss is merely a means of ascertaining 
the amount of an admitted indebtedness, and that the legislature 
did not intend to prohibit such adjustments by uncertified agents of 
fire-insurance companies of other states and foreign countries, where 
there appeared to be nothing unlawful in the contract out of which 
the indebtedness had arisen.” In the opinion, the learned court 
says :— 

‘Foreign insurance corporations were not to be permitted to 
come here into our own territory and solicit business and take risks 
unless they would submit to certain conditions imposed for the ben- 
efit of those who might deal with them. If they make legal con- 
tracts elsewhere, however, relating to property in this state, it is not 
an advantage but an injury to the New York property owner to pro- 
hibit them from fulfilling such contracts here. Indeed, there might 
be some question how far the power of legislature extends in this 
direction. So that, if we consider the evident object sought to be 
attained by the statute, it would seem that the adjustment of a loss 
and indebtedness is not within the purview of the prohibition, which 
was intended not as a protection to New York insurance companies 
against outside competition, but as a safeguard to those seeking in- 
surance in outside companies represented within the state.” 

That contracts of insurance made out of the state by correspond- 
ence, 9s in this case, upon property in this state are valid, and can 
be enforced, see Lamb vs. Bower (7 Biss., U.S. C. C., 372), and 
cases cited. The Judgment of conviction must be reversed and cause 
remanded. Reversed. 
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SUPREME COURT OF APPEALS OF VIRGINIA. 


GEORGIA HOME INS. CO. 
vs. 


BARTLETT* 


The property had been conveyed to trustees to secure an indebtedness, and 
the insurance was to them. A receiver was subsequently appointed by 
the court on the application of certain creditors with authority to receive 
the rents. 


Held, That this was not a change of title or possession by sale or judicial de- 
cree. The receiver was simply performing the function of the trustees. 


Eppa Hunton, Jr., fur Plaintiff in Error. 
MarsHatt McCormick and Cuas. M. Brown, for Defendant in Error 


Harrison, J. 

This is an action of assumpsit, brought in the Circuit Court of 
Page County, by the Valley Land & Improvement Company, for the 
use of J. Kemp Bartlett, Jr., trustee, against the Georgia Home 
Insurance Company, to obtain judgment upon a policy of insurance 
executed by the defendant on the 23d day of August, 1891, upon the 
property of the Valley Land & Improvement Company situated at 
Luray, in the county of Page. 

On the 21st day of April, 1894, the following verdict was rendered: 
“We, the jury, find for the plaintiff, and assess the damages at $4,- 
308.84, with interest from January 28, 1892, till paid.” The ques- 
tion presented for our consideration was raised upon. the trial by 
the circuit court refusing to give the following instructions, asked 
for by the defendant: “The court further instructs the jury that if 
there is any change in the possession of the property insured between 
the date of the policy and the date of the fire, without the consent 
or knowledge of the company, the jury must find for the defendant, 
unless the said company has waived the said provision of the said 
policy.” 

There were other instructions asked for by the plaintiff and re- 
fused by the court, but in the view taken of this case, it is only neces- 
sary to consider the one quoted. 


The policy of insurance sued upon contains the following usual 
provision : — 
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Or if any change takes place in the title or possession of the property, 
whether by sale or judicial decree, without notice to the company and its con- 
sent indorsed thereon, then the policy shall be void. 

It is claimed by the insurance company that, after the policy was 
executed, there was a change of the possession of the property in- 
sured, and consequently a forfeiture under the clause just quoted. 

The facts disclosed by the record are as follows: On the 18th 
day of April, 1891, the Valley Land & Improvement Company, duly 
incorporated, conveyed a very large amount of real and personal 
property, including the Luray Inn and caverns in Page County to 
H. J. Smoot and four others, as trustees, to secure a heavy general 
indebtedness due from said company. On the 1st day of May, 1891, 
the company leased the Luray Inn, together with the grounds and 
curtilage, which had been conveyed in the deed of trust, to one 
Frederick W. Evans. 

On the 3d day of August, 1891, certain creditors of the company 
filed their bill in the Circuit Court of Page County, asking the court 
to enjoin a sale of the property, which had been advertised by the 
trustees, and further praying for the appointment of a receiver to 
take charge of the property, and that the trust might be adminis- 
tered under the orders of the court. On the 10th day of August, 
1891, the court entered a decree declining to appoint a receiver or 
to enjoin the sale, but directed the trustees to proceed to sell the 
property on the terms prescribed by the deed of April 18, 1891, and 
to report any sale made to the court, and to hold any money re- 
ceived subject to the order of the court. 

On the 23d day of August, 1891, the trustees secured and had 
placed upon the property of the company, real and personal, fire 
insurance policies to the amount of about $100,000, distributed 
among twenty-seven different companies, for which insurance a pre- 
mium of $1,892.70 was paid. Among these policies was that of the 
Georgia Home Insurance Cumpany, defendant in this suit, for $5,- 
000, which was placed upon the Luray Inn. 

On the 26th day of September, 1891, H. J. Smoot and others, 
trustees, made their report to the circuit court, settled their accounts, 
and resigned their positions as trustees. The court entered an order 
ratifying and confirming all their acts and doings as trustees, and 
appointed J. Kemp Bartlett, Jr., as substituted trustee in their room 
and stead (Bartlett was the president ef the Valley Land & Improve- 
ment Company, whose property was insured), “ with all the duties 
and responsibilities required by law,” and with the power, among 
others, to lease out the Luray,Inn, and collect the rents. Bartlett 
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was required to give bond and security, and to make reports of his 
acts and doings as trustee to the court. 

He did not, however, qualify as substituted trustee, by giving the 
required bond, until the 16th day of October, 1891; and on the 5th 
day of November, 1891, the Luray Inn was destroyed by fire. 

Tt is earnestly contended by counsel for plaintiff in error that the 
terms of the decree appointing J. Kemp Burtlett, Jr., as substituted 
trustee, in effect made him a receiver of the property, and that the 
change from H. J. Smoot and others, trustees, to J. Kemp Bartlett, 
Jr., receiver, was such a change in the possession of the property 
insured as to release the insurer from all liability to pay the loss. 
In Thompson vs. Insurance Co. (136 U. S., 287, 10 Sup. Ct., 1019), 
it is held that a change of receivers is not such a change of posses- 
sion or title as to forfeit the policy. The objection here is that this 
was a change from a trustee to a receiver. We understand counsel 
for plaintiff in error to admit that if the court had appointed one of 
the original trustees receiver, instead of Bartlett, there would have 
been no change of possession affecting the policy. This position is 
unquestionably sound, and it follows, as a consequence, that the 
court could have appointed H. J. Smoot, one of the original trustees, 
as receiver, and subsequently to such appointment changed the re- 
ceiver by removing H. J. Smoot, and appointing J. Kemp Bartlett, 
Jr., in his place; and under the law as laid down by the Supreme 
Court of the United States in Thompson vs. Insurance Co. (136 U. 
S., 287, 10. Sup. Ct., 1019), it would not have worked a forfeiture of 
the policy, because it would have only been a change of receivers. 
I can see no propriety in the court’s adopting the circuitous method 
suggested for appointing Bartlett receiver. It would have been a 
vain thing. Nor do I think his appointment as receiver, in the mode 
adopted by the court, wrought any such change in the possession or 
title of the property as is contemplated by the clause of the policy 
under consideration. 

A receiver derives his authority from the act of the court appoint- 
ing him, and not from the acts of the parties at whose suggestion 
or by whose consent he is appointed; and the utmost effect of his 
appointment is to put the property from that time into his custody, 
as an officer of the court. for the benefit of the party ultimately 
proved to be entitled, but not to change the title, or even the right 
of possession, in the property: Union Nat. Bank of Chicago vs. 
Bank of Kansas City, 136 U. S., 236, 10 Sup. Ct., 1013. Under this 
authority, it may be conceded that the effect of the decree of Sep 
tember 26, 1891, was to make Bartlett a receiver. Still, that did not 
change the title or right of possession in the property. H.J.Smoot 
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and others, trustees, were, presumably with the consent of the Valley 
Land Improvement Company, acting as receivers in fact, though not 
in law; and the change from them to J. Kemp Bartlett, Jr., as re- 
ceiver, could not, under Thompson vs. Insurance Co., have operated 
to forfeit the policy. Ido not think the sound and just rule laid 
down in the case cited can be limited to a change of receivers. I 
think the same reasoning would apply to a change of trustees, or a 
change from a trustee in control to a receiver in the control. In fact, 
no change of this character, merely affecting the control of the rents 
of the property, is the change contemplated by the policy, and 
therefore would not forfeit the insurance. This condition in the 
policy against alienation refers only to such a sale or disposition of 
the property as causes all interest of the assured in or control over 
the property to cease: Assurance Co. vs. Scammon, 126 IIl., 355. 
The object of providing against a transfer or change of title or pos- 
session is to guard against a diminution in the strength of the 
motive which the insured may have to be vigilant in the care of his 
property. “Any change in or transfer of the interest of the insured 
in the property, of a nature calculated to make the insured less 
watchful in guarding and preserving the property from destruction 
by fire isin violation of the policy. But if the real ownership re- 
mains the same, if there is no change in the fact of title, but only in 
the evidence of it, and if this latter change is merely nominal, and 
not of a nature calculated to increase the motive to burn-or dimin- 
ish the motive to guard the property from loss by fire, the policy is 
not violated:” Ayres vs. Insurance Co., 17 Lowa, 176, 185, 186. 

Now, let us consider what change had taken place in the posses- 
sion of the property insured that is complained of by the plaintiff 
in error. 

At the time the assurer executed the policy, the insured property 
was in the lawful possession of the Valley Land & Improvement 
Company. It was in the actual possession of Frederick W. Evans, 
under a lease. The policy was taken out in the name of the Valley 
Land & Improvement Company, aud made payable, in the event of 
loss, to H. J. Smoot and others, trustees, as their interest may 
appear. The trustees, presumabiy with the consent of the owners, 
the Valley Land & Improvement Company, were collecting the rents 
from the property, and disbursing the same in discharge of their 
duties as trustees. 

At the time of the fire, the property was still in the Jawful posses- 
sion of the Valley Land & Improvement Company, and it was still 
in the actual possession of Frederick W. Evans as lessee. 
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The only change that had taken place was that the court had ap- 
pointed J. Kemp Bartlett, Jr., as the hand to receive and sign re- 
ceipts for rent arising from the Luray Inn, in the room and stead 
of H. J. Smoot and others, trustees, resigned. The only act per- 
formed by J. Kemp Bartlett, Jr. as receiver, after his qualification 
on the 16th of October, 1891, disclosed by the record, was to make 
an indorsement thereon, extending for a further time the same lease 
that was on the property when the policy was executed; thus con- 
tinuing the property in the actual possession of the same lessee. 

We must look at the substance of things, and not at the shadow. 
The purpose of the clause under consideration was not to work a 
‘forfeiture; it was intended to protect the insurer against wrong or 
injury. The plaintiff in error has not been injured by J. Kemp 
Bartlett, Jr., having been appointed to receive and receipt for rents 
arising from the Luray Inn in the place of H. J. Smoot and others. 
Whether he performed that duty as receiver or as substituted trus- 
tee, in either case he was doing no more than the trustees were 
doing when the policy was executed. 

Nor has the appointment of J. Kemp Bartlett, Jr., as receiver, 
produced any such change of interest in the property as to make 
the assured less watchful in guarding and preserving it from de- 
struction by fire, and consequently there has been no forfeiture of 
the policy. It is a fact worthy of note that the large insurance on 
this property, nearly $100,000, represented by twenty-seven differ- 
ent companies, was promptly paid without question, under the ad- 
vice of counsel, except by one insolvent company and the plaintiff 
in error here; and it is conceded that all these companies had the 
same provision in their policies that is relied on to forfeit the policy 
in this case. 

These insurance policies abound with innumerable stipulations, 
forfeitures, and provisions hard to understand, and difficult of per- 
formance, and it is a well settled rule that they must be strictly 
construed against the insurer, and liberally in favor of the insured. 

For the foregoing reasons, I am of opinion that there is no error 
in the judgment of the circuit court, and it must be affirmed. 


Vor, XXIV.—44. 





Supreme Court of Nebraska. 


SUPREME COURT OF NEBRASKA. 


HOME FIRE INS. CoO. 
v8, 


FALLON.* 


An insurance company is liable on its policy issued on a written application 
misstating the facts, where such misstatements were written in the appli- 
cation by the company’s agent, the insured having correctly stated the 
facts and acted otherwise in good faith, not consenting to or knowing of 
the misstatement. 


Where an insurance company, either before suit brought or by answer in the 
action, denies that the policy was in force when the loss occurred, it 
cannot avail itself of a provision in the policy that no action shall be 
brought until sixty days after receipt of proofs of loss and adjustment. 


Evidence set out in opinion held sufticient to establish an agency, and also a 
denial of liability before action brought. . 


A. 8S. Cuurcuit1, for Plaintiff in Error. 
M. F. Harrtinerton, for Defendant in Error. 
Irving, C. © 
The defendant in error was the owner of certain grain in a ware- 
house in O’Neill. The warehouse and ‘grain were destroyed by fire 
January 6, 1892. The defendant in error held a policy of $1,200 in 
the Home Fire Insurance Company on this grain, and February 1, 
1892, brought this action to recover on the policy. He obtained 
judgment, and the insurance company brings the case here on error. 
Plaintiff in error argues in its brief several questions in regard 
to the admission of evidence. The only assignments of error re- 
lating to this subject are as follows: “ (2) For errors committed on 
the trial in the admission of the evidence of plaintiff as a witness on 
his own behalf, and at the time duly excepted to by the defendant. 
(3) The court erred in refusing to strike out the evidence of the 
plaintiff as a witness, upon the motion of the defendant, upon his 
cross-examination, it having been shown by such cross-examination 
that such evidence was incompetent, to the overruling of which 
motion the defendant at the time excepted.” These assignments 
are too general to present any questions to this court for review. 
They do not point out the particular rulings complained of. There 
were a great many objections overruled during the progress of the 
plaintiff's examination. There were three motions made to strike 
out his testimony during his direct examination after questions 
interposed by the defendant. There were none during his cross- 
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examination proper, although the defendant itself interposed a 
number of “objections” during the cross-examination, which so- 
called “ objections” were perhaps in the nature of motions to strike 
out his direct testimony. The evidence showed that the policy was 
based on a written application signed by the insured, wherein, 
among other things, appeared the following interrogatories and 
answers :— 


The stock of merchandise, * * * average value? $1,900.00. How often 
is inventory taken? Know at all times. Amount of last inventory? 
$1,950.00. 

One of the defenses pleaded was that these statements were false. 
The evidence showed that the insured was engaged in buying grain 
from a number of different persons down to the latter part of 
December, and that during the same period, and later, he from time 
to time shipped grain to Chicago. The evidence as to purchases 
and shipments is very voluminous, and we have not entered upon 
the calculation necessary to determine just what amount of grain 
was on hand at different times. Nor is there sufficient evidence as 
to the value from time to time to enable us to make such a calcu- 
lation with any degree of exactness. For the purpose of considering 
the case, we shall assume that the company’s contention is true, and 
that the evidence discloses that there was not $1,950 worth of grain 
on hand when the application was made, and that the average 
amount kept on hand did not reach in value $1,900. It seems that 
a Mr. Lyons was the company’s agent at O’Neill. He signed the 
agent’s certificate on the application, and he signed the policy. The 
plaintiff, however, testifies that he applied to James Harrington for 
the insurance, when he stated to Harrington the amount of grain on 
hand, but not its value; that Harrington inserted the answers to 
the questions in the application; that Fallon signed the application 
without having it read over to him, and without knowing that these 
representations as to value were contained in it. But evidence as 
to Harrington’s relations to the company is very meager. Fallon 
speaks of him as the agent of the company, and there is certainly 
sufficient similarity in the handwriting in the application, in the 
agent’s certificate on the application, and in the body of the policy 
itself to warrant the jury in believing that it was all done by the 
same person. It appears that Harrington lived at O’Neill; it dues 
not appear, as stated in the company’s brief, that he had left the 
country. Both Lyons and the company’s adjuster were on the 
witness stand, and do not contradict Fallon’s statement that 
Harrington was an agent, nor his statement that the application 
was made to Harrington. Harrington seems to have been enough 
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the company’s agent to procure the policy to be issued. The com- 
pany, on an application to Harrington, issued the policy and received 
the premium, and we think that in the absence of any evidence to 
the contrary the foregoing was sufficient to establish the fact of his 
agency for the company in writing policies. The court instructed 
the jury, in effect, that the. plaintiff could not recover if he author- 
ized the statement as to the value of the grain, or if he knew when 
the application was delivered that it contained such statement, but 
that the plaintiff was responsible for the statement if Harrington 
was not the agent of the company, or assisting or co-operating with 
Lyons. The court refused to instruct, at the request of the com- 
pany, that unless the representations were substantially true there 
could be no recovery. ‘The refusal of this:instruction is assigned as 
error. To have given it would have bound the insured by the state- 
ments in the application, even if they had been made by the agent 
of the company without the consent or knowledge of the insured. 
This is not the law. Indeed, counsel for the insurance company 
frankly admit “that there are many decisions holding that where a 
party applies to an agent for insurance, and correctly states the 
facts, the company is liable, although the agent may not write in 
the application the answers given by the insured: Insurance Co. vs. 
Jordan (29 Neb., 514), recognizes this principle. It is true that in 
that case it appeared that the insured was unable to read. But we 
do not think the distinction in the cases material. When the insured 
states the facts correctly to the company’s agent, he is not bound to 
exercise vigilance thereafter to determine whether the agent is 
exercising care or good faith in his transactions on behalf of the 
company. In other words, the company is estopped from seeking 
to avoid its contract because of a mistake or fraud committed by its 
own agent, the insured having acted in good faith, although, per- 
haps, somewhat negligently. In this connection, it is also argued 
that the court erred in permitting the plaintiff to amend his plead- 
ing so as to introduce this issue in the case. But there is no 
assignment of error reaching this point. 

The policy contained a provision that the loss should be payable 
sixty days after due notice, ascertainment, estimate, and satisfactory 
proof of the loss had been received by the company, and that no 
action should be waintained within that time. This suit was 
brought in less than thirty days after the fire. The jury found 
specially that prior to the commencement of the action the company 
had denied all liability upon the policy. It is clearly the law that 
such denial of liability prevents the company from insisting on this 
provision: Hoffecker vs. Insurance Co., 5 Houst., 101; Allegre vs. 
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Insurance Co., 6 Har. & J., 408; Insurance Co. vs. Maackens, 38 
N. J. Law, 564; Insurance Co. vs. Cary, 83 Ill., 453; Cobb vs. Insur- 
ance Co., 11 Kan., 93; Insurance Co. vs. Gracey, 15 Colo., 70. The 
company, however, while tacitly recognizing this principle, contends 
that the proof was insufficient to sustain the special finding of the 
jury. The plaintiff testifies that he gave immediate notice of loss 
to the company; that some time afterwards he was accosted by one 
Denman, who is shown to be the company’s adjuster, and after some 
talk about the fire, Denman said, to use Fallon’s language: “He 
was onto me;” that he had been in O’Neill several days investi- 
gating the matter, and had affidavits of thirty-two men to prove 
that there was not the amount of grain there which was claimed, and 
that Fallon bad left for the purpose of having the building burned; 
and he also told Fallon that the latter knew who did burn the build- 
ing, and that he afterwards made the proposition “that if you let 
this case go by,—if you would not bother with the Home Fire 
Insurance Company,—I will give you the affidavits of these thirty- 
two men to show who are your friends.” Fallon met him again, 
and asked him, “ Will you admit that I had any loss?” He said, 
“T will, if you will admit that Mr. Hayes had an interest in the 
property.” According to the terms of the policy, this fact, if estab- 
lished, would defeat a recovery. 

On the 12th day of January, Fallon executed an affidavit in the 
nature of proofs of loss. This affidavit stated 

That the property destroyed and its cash value were as follows: 481 bushels 
of rye, worth $322.27; 870 bushels of oats, worth $174; 477 bushels of corn, 
worth $119.25; 748 bushels of wheat, worth $501.16; that all of said property 
was insured by said policy, and was totally destroyed; that there were no 
incumbrances on said property, and that there was no other insurance on said 
property; that he was the only person who occupied the building described 
in said policy, and in which the property destroyed by said fire was situated 
at the time of the fire. 

It was after this proof was furnished that the adjuster ap- 
peared. The policy required that the proofs should state, among 
other things, the 

Cash value of each item thereof (meaning the property destroyed), and the 
amount of loss thereon; * * * any change in the title, use, occupation. 
location, position, or exposures of said property since the issuing of this policy; 
by whom, and for what purpose, any building herein described and the sev- 
eral parts thereof were occupied up to the time of the fire. 

So far as we can see, the proofs furnished by Mr. Fallon answered 
these requirements. But the company returned them, for the very 
absurd and untenable reason “that they do not show the market 
price of the various kinds of grain at O’Neill, Neb., claimed to have 
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been damaged or destroyed by said fire nor the purpose for which 
the building containing such grain was used.” It is true that this 
last letter was not written until after the suit was brought, but it 
indicates the disposition of the company in regard to the loss. The 
adjuster demanded an inspection of Fallon’s books and papers. 
Fallon testifies that he said he would submit them for examination 
if liability under the policy were admitted. The adjuster would not 
admit liability, but insisted upon ascertaining the amount of the 
loss before doing so. In one letter by the company Mr. Fallon is 
told that it is absurd in him to assume that the company must admit 
liability before ascertaining whether any liability exists. This hardly 
states Mr. Fallon’s position correctly. The absurdity was rather 
in the company’s insisting upon examining Mr. Fallon’s private 
accounts without admitting a contractual relation with him which 
would justify such an examination. On the whole evidence there 
can be no doubt that what had occurred prior to the bringing of the 
suit was sufficient to convey to Mr. Fallon the information that the 
company did not intend to pay the loss. It justified the jury in 
reaching the same conclusion, and we think the special finding was 
amply supported. 

It has been held that when a company denies liability on the 
ground that the policy was not in force when the loss occurred, this 
is a waiver of all requirements as to notice or proofs of loss: 
Insurance Co. vs. Bachelder, 32 Neb., 490; Insurance Co. vs. Dierks 
(Neb.); Institution vs. Kline (Neb.); Insurance Co. vs. Brewster 
(Neb.) So held where the denial of liability is contained in the 
answer, and was not made before action brought: Insurance Co. vs, 
Dierks, supra. The reason of this is that the company cannot be 
permitted at the same time to say that the policy was not a valid 
and existing contract, and claim privileges derived only under the 
contract. We think the same principle applies to this case. The 
company showed by the action of its agent before the suit was 
brought that it was endeavoring to escape liability, and intended to 
avoid its obligations if possible. When sued it pleads that the 
policy was procured through misrepresentation, and was, therefore, 
not a valid contract. As said by Judge Brewer in the Kansas case 
already cited, the sixty-days provision is merely a contract for 
credit, and the company certainly cannot avail itself of a provision 
for such credit when that provision is a part of a contract which the 
company claims is not in force. Judgment affirmed. 





Colby vs. Cedar Rapids Ins. Co. 


SUPREME COURT OF IOWA. 


(1895. ) 


COLBY 
v8. 


CEDAR RAPIDS INS. CO.* 


Defendant insurance company issued two policies for the period of five years to 
M., each providing for cancellation at his pleasure, and stipulating 
against other insurance. At the end of fifteen months, M. desiring to 
insure the property in another company, delivered his policies in detend- 
ant company to C., with an indorsement upon each in these words: 
‘For value received, I hereby assign to C. the unearned premium upon 
this policy, also this policy for cancellation, and authorize him to collect 
such unearned premium.” Eight days later C. tendered the policies to 
defendant for cancellation, but as a dispute arose as to the amount of 
the unearned premium they were returned to him without cancellation, 
and he brought suit to enforce the payment of amount claimed. Held, 
(1) That the election of M. to cancel the policies, no notice being given 
to defendant. and no request being made by him for cancellation, did not 
create a liability to pay the unearned premiums; and (2) that the poli- 
cies had been avoided by M. by a violation of these conditions in obtain- 
ing the insurance in the other company. 


Deacon & Samira, fur Appellant. - 

Smitru, Carson & Hart, fur Appellee. 

Apams, J. 

The undisputed facts are that the defendant company issued to 
one Murray two policies of insurance for the period of five years, 
each providing for cancellation at his pleasure. At the end of fifteen 
months, he was induced to insure the property in the Phenix Ins. 
Co. of Brooklyn, New York. As, however, he neither desired nor 
was allowed to have insurance upon the property in both companies 
(the policies in the defendant company stipulating against other 
insurance) he conceived the plan of allowing the policies in the 
defendant company to be cancelled, and of setting up a right of 
reclamation of the unearned premiums as provided by statute: 
McClain’s St., 299. He also conceived the idea of assigning his 
claim to the unearned premiums to the plaintiff, the agent of the 
Phenix Insurance Company. He accordingly delivered his policies 
in the defendant company to the plaintiff, with an endorsement 
upon each in these words:— 

“For value received, I hereby assign to C. H. Colby, Esq., the 
unearned premium under this policy, also this policy for cancellation, 
and authorize him to collect such unearned premium. (Signed) 
J.S. Murray.” Eight days later the plaintiff Colby tendered the 
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policies to the defendant for cancellation, but as a dispute arose as 
to the amount of the unearned premium, the policies were returned 
to the plaintiff without cancellation, and this action was brought to 
enforce the payment of the amount claimed. 

The defendant contends that the policies were not cancelled, and 
denies that cancellation was demanded by anyone having a right to 
demand it, and insists that the policies became void, and that there 
was nothing left to cancel. The court below ruled that these 
positions were untenable, and certified several questions to this 
court, the amount in controversy being less than $100. It will be 
sufficient for the disposition of the case to set out and determine 
two of the questions—the first and fifth. These questions are in 
these words: (1) “Did the election of the assured Murray, on July 
13th, 1883, to cancel said policy, as evidenced by his written assign- 
ment to plaintiff of that date, have the effect to terminate the con- 
tract of indemnity contained in said policy, and create a liability on 
the part of the defendant to pay said Murray the portion of un- 
earned premium due upon cancellation, no notice being given by 
defendant of such election by Murray, and no request being made 
by him of defendant to cancel same.” (5) “Was the contract of 
indemnity, evidenced by said policy, in force up to the time plaintiff 
demanded cancellation, on July 21, 1883, or had it been previously 
terminatéd by violation of its conditions on the part of Murray.” 
Upon a former hearing of this case, a part of the record accidentally 
failed to come into our hands, and it was held that the question 
certified, so far as they presented anything for our determination, 
should be answered in accordance with the ruling below. Some 
doubts, however, arose in regard to the correctness of our holding, 
and a petition for rehearing having been filed, the same was granted. 

It is not clearly apparent, from the judgment rendered, what the 
precise view was which the court below took of the law of the case; 
but it is not very material; it is sufficient to say that the court must 
have held that the policies were not avoided, either by obtaining 
the Phenix insurance or by the assignment, and that they were 
cancelled, and that a right to the unearned premium accrued in 
some way to the plaintiff. 

We will consider, first, the effect of obtaining the Phenix insur- 
ance. It is not denied by plaintiff, and could not be properly, that 
if the Phenix insurance was obtained before the virtual cancellation 
of the policies in the defendant company, these policies would be 
avoided by Murray’s act in violating their condition, and there 
would be nothing left to cancel, and no claim would accrue for 
unearned premiums. 





1895.) Colby vs. Cedar Rapids Ins. Co. 697 


There may, to be sure, be a recovery for unearned premiums in 
some cases where the risk has never commenced, as where the policy- 
holder acted in good faith and paid the premium under the mis- 
taken supposition that the risk commenced: See Waller vs. Northern 
Assur. Co., 29 N. W. Rep., 865, and cases cited. 

But the case before us is essentially different. The plaintiff's 
theory is that the cancellation took place at or before the time of 
obtaining the Phenix insurance, to wit, at the time of the delivery 
of the policies to the plaintiff with the indorsement thereon set out 
above. If this is so, then it might be conceded that the obtaining 
of the Phenix insurance was not a violation of the policies, and 
would not prevent the plaintiff from recovering, if he should appear 
to be otherwise entitled to recover. 

We come then, to the question as to the effect of delivering the 
policies to the plaintiff, with the indorsement thereon purporting to 
be an assignment of the policies to the plaintiff. Was this act 
virtually a cancellation? We state the question a little differently 
from what the court did, because we think that tlis is what the 
court meant, and because our statement is less ambiguous, and not 
less favorable to the plaintiff. The assignment, as we have seen, 
purports to be an assignment “for cancellation.” What precisely 
the assignor’s idea was we do not know. The policy is a contract of 
indemnity. The effect of an assignment, if it had any validity, 
should be to transfer the contract, and give the assignee the right 
to the indemnity. It is difficult to conceive how there could be a 
valid assignment which would do less than that. Yet the plaintiff 
contends that the assignment of the contract should be held to have 
been intended to have the extraordinary effect of terminating the 
contract as a contract of indemnity. We are unable to see how we 
could properly give the word “assignment” such force as that. In 
one way, it is true, an assignment of a policy might have the effect 
of terminating it. This would be so where itso provided. The 
assignment would operate virtually as a forfeiture. As in this case 
an assignment was prohibited, perhaps an attempted assignment 
should be held to be a forfeiture. But we do not determine this. 
What we hold is that, unless the assignment operated as a forfeit- 
ure, it would not terminate the policy as a contract of indemnity. 
It would either be void or carry the policy for all there is in it. 
Any other view of the word assignment would involve an unjustifiable 
departure from its plain meaning. 

But there is another view which leads also to the conclusion that 
there was nothing done by Murray at the time of the alleged assign- 
ment which operated to cancel the policies. Cancellation of a 
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policy is something to be done by the company. This will appear 
from an examination of the statute which provides for cancellation. 
No insurance company can do business in this state whose form of 
policy in use “does not provide for the cancellation of the same at 
the request of the insured upon equitable terms:” McClain’s, 298. 
This is the only provision on the subject. 

Now while the policies did not expressly provide the mode of 
cancellation, it is to be presumed that the intention was that the 
provision should be in compliance with the statute, and that the 
mode should be that provided by the statute. It is the company, 
then, that is to make the cancellation. The company should be 
allowed to know what risks it is carrying. It should be allowed to 
take up a canceled policy, and make the proper entry upon its books. 
No insurance company could do business long without having 
the means of proving its rights, and of disproving falsely alleged 
liabilities. 

It may be conceded that a request by the insured to the company 
to cancel, though not complied with, would be treated by the courts 
as equivalent to cancellation, so far as the rights of the insured 
might be concerned. But we cannot hold that the request can be 
dispensed with. We do not forget that in the case at bar there was 
a request made to cancel. But it was not made by the insured as 
the statute provides. It was made by the plaintiff. It is probably 
true that the insured might make such request through an agent. 
But the plaintiff did not claim to act as Murray’s agent, nor would 
his case be better if he had; because, before he requested cancella- 
tion, the Phenix insurance had been obtained, and the obtaining of 
that insurance must be deemed fatal to the plaintiffs right of re- 
covery unless he can maintain his proposition that Murray’s mere 
election to cancel operates as a cancellation; and we hold that such 
proposition is not sound. 

In answer to the first question certified, we have to say that we do 
not think the election made by Murray, July 13th, 1883, to cancel, 
created a liability to pay Murray unearned premiums. In answer to 
the fifth question certified, we have to say that we think that before 
July 21, 1893, the policies have been avoided by a violation of their 
conditions by Murray in obtaining the Phenix insurance. The 
court below must have ruled to the contrary upon both questions, 
and in this we think it erred. The view which we have taken of 
the case, it appears to us, must make virtually a final disposition 
of it, and for this reason we do not determine all the questions 
presented. Reversed. 
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SUPREME COURT OF PENNSYLVANIA. 


JOHN D. BOYLE’S SONS 
vs. 


HAMBURG-BREMEN FIRE INS. CoO., Appt.* 


The stipulations in the policy regarding detailed statements in the proofs of 
loss must not be construed too strictly. Substantial performance is 
enough, and if deficient further inquiry can be made. 


The policy provided for the selection of two disinterested appraisers in case 
of disagreement between the company and the insured, who, if they can- 
not agree, shall submit the matter to an umpire chosen by them. 


Held, That it is the duty of the company and the insured to first make an 
effort to agree before seeking arbitration, and, where the company de- 
manded such arbitration without the effort, the insured was entitled to 
bring suit. 


Action brought before the expiration of the 60 days allowed the company in 
which to elect whether it would repiace was premature. 


KE. N. Witxarp, fur Appellee, cited as to sufficiency of proofs of loss: 
Mason vs. Harvey, 8 Exch. Rep.; Walsh vs. Washington Ins. Co., 32 
N. Y., 442; Town vs. Ins. Co., 145 Mass., 582; Clement vs. Ins. Co., 
141 Mass., 298; Ins. Co. vs. Hass, 20 W. N. C., 370; Ins. Co. vs. Moyn, 
97 Pa., 441; Roe vs. Ins. Co., 148 Pa., 94; Flanders on Ins., 582. 

As to revocability of agreement to arbitrate: Monongahela, etc., 
Co. vs. Fenton, 4 W. & S., 205; Connor vs. Simpson, 104 Pa., 440; 
Hostetter vs. City of Pittsburgh, 107 Pa., 419; Hennesy vs. Niagara 
Ins. Co., 23 Ins. Law Journal, 796; Mutual F. Ins. Co. vs. Alvord, 61 
Fed. Rep., 752; O’Neil vs. Ins. Co., 35 W. N. C., 315; Hamilton vs. 
Ins. Co., 186 U. S., 242, and 137 U. S., 370; Roper vs. Leudon, 1 El. 
& El., 825; Collins vs. Locke, 4 App. Cas., 674; Dawson vs. Fitzger- 
ald, 1 Exch. Div., 257; Reed vs. Ins. Co., 138 Mass., 572; Seward vs. 
City of Rochester, 109 N. Y., 164; Ins. Co. vs. Pulver, 126 IIL, 329; 
Crossley vs. Ins. Co., 27 Fed., 30. 


WIttiams, J. 

‘he two principal questions in this case are, first, were the proofs 
of loss furnished by the insured a substantial compliance with the 
contract? and, second, were the actions prematurely brought in 
view of what is called the arbitration clause in the policy? Both 
questions depend upon the proper construction of the contract of 
insurance. The contract contains the undertaking of the company 
to insure the general stock of merchandise of John D. Boyle’s Sons 


* Opinion filed July 18, 1895. 





700 Supreme Court of Pennsylvania. [Sept., 


“against all direct loss or damage by fire” to the extent of twenty- 
five hundred dollars, in consideration of the payment of a cash pre- 
mium of twenty five dollars. Arranged around this contract is a 
line of defensive “stipulations, exceptions, conditions and provis- 
ions.” Some of these are not numbered, but with others numbered 
from 1 to 112 inclusive, they stand bristling like armed sentinels 
around the contract and the liability of the company thereunder, 
ready to impale even an honest claimant on a bare technicality. 

While this policy was in force a fire broke out across the street 
from the store of the insured. 

Before it was extinguished the windows, including the show win- 
dow, in the Boyle’s Sons store were broken, and, as they allege, a 
large amount of water and smoke found their way into the store, 
the effect of which was a general deterioration in value of the stock. 
No article was consumed, but the loss claimed for was a percentage 
of depreciation on all the goods by reason of the effect of the water 
and smoke upon their quality and salability. Thisis the character of 
the loss for which a recovery was had in the court below. Were the 
proofs of loss sufficient? No. 67 of the stipulations surrounding 
the policy requires, “If fire occur the insured shall give immediate 
notice of any loss thereby, in writing to the company.” No complaint 
is made of want of promptness in giving notice. No. 68 makes it 
the duty of the insured to “forthwith separate the damaged and 
undamaged personal property and put it in the best possible order.” 
No. 69 then requires that the insured shall proceed “to make a com- 
plete inventory of the same stating the quantity and cost of each 
article and the amount claimed thereon.” The plaintiff undertook 
after the fire to prepare proofs of loss. These are printed in the 
paper books of the appellant and cover about ten printed pages. 
They purport to contain an inventory of all the goods in the store 
at the time of the fire, and their value. At the end of the inventory 
the plaintiffs state their claim to be for depreciation as follows:— 
334 per cent on dry goods and underwear, etc. (Invent 6,061.00).. . $2,020.53 
25 cs * furniture and fixtures. ee I 650.00).... 162.50 


15 8 «¢ ‘* boots, shoes and rubbers. ( “  1,050.00).... 157.50 
5 ‘« groceries, spices, ete. ( ‘ 2,850.00).... 427.50 


TUR biciccse tis tec eed tsiGaenescebs i ekakenecscnt ee 


In this inventory are found some items of a collective character, 
such as “a lot of goods in the show window,” “contents of a small 
show case,” “lot of shirt bosoms, handkerchiefs, fly netting, etc.” 
The point taken is that No. 69 requires each article to be given “its 
quantity and cost, and the amount claimed thereon” separately. 
This stipulation is not to be construed most strictly against the 
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insured. Its object is to secure a full statement of the loss he claims 
so that the company may have notice, and the necessary opportunity 
to test its correctness. 

We quite agree with the learned trial judge that the proofs of loss 
afforded a sufticient notice of the character and amount of the plain- 
tiffs claim. If it had seemed as to any particular lot or class of 
goods to be wanting in clearness or precision, the attention of the 
insured should have been Crawn to it and such further information 
asked for as was fairly necessary to an ascertainment of the loss. 
The law does not require the performance of useless things, or favor 
the arbitrary imposition of useless burdens. Substantial perform- 
ance is enough. We come now to the second question. Stipula- 
tions 86 to 91 inclusive provide that if the parties to the contract 
cannot agree upon the amount of the loss, it shall be ascertained by 
two competent and disinterested appraisers. To make it certain 
that they shall be disinterested each party shall choose one, and the 
two so selected shall proceed to chuose a competent and disinterested 
umpire.” The two appraisers are then to appraise the loss, and if 
they do not agree their difference is to be submitted to the umpire 
who determines in the end the amount of the damages to which the 
insured is entitled. Now, it is alleged by way of defence to this ac- 
tion that it was brought without such preliminary adjustment of 
the loss by appraisers, and that there should be no recovery for that 
reason. It will be noticed that the contract provides for an adjust- 
ment by the parties to it in the first instance. Stipulation No. 2 
provides, speaking of the ascertainment of the amount of a loss, 
“said ascertainment or estimate shall be made by the insured and 
this company.” No. 3 then follows with the declaration that if 
the parties “differ” so that an agreement upon the loss is not 
reached, the subject shall then go to the appraisers as hereinafter 
provided,” referring undoubtedly to the provisions quoted above as 
No. 86 to 91 inclusive. In No. 86 it is provided that “in the event 
of disagreement as to the amount of the loss, the same shall, as 
above provided, be ascertained by two competent and disinterested 
appraisers.” This contemplates an actual effort to agree. When 
this effort fails, and not until then, either party possesses the right 
to say “we differ, and our points of difference must be referred to 
arbitrament under the terms of the policy.” The insurer has no 
more right to disregard the first method in the contract than the 
insured has to disregard the second. Neither can insist on the 
second who has not shown himself ready and wi'ling to enter upon 
the first, because these remedies are not optional to either. They 
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are successive, unless both agree to the contrary. This proposition 
fairly follows from Snodgrass vs. Gavitt, 28 Pa., 221. 

If the fact was, as the plaintiffs alleged, that the company after 
receiving the proofs of loss made no effort to agree with the plain- 
tiffs upon the amount of their loss, but gave notice that a difference 
had arisen and demanded the appointment of appraisers in the first 
instance, its position was unwarranted, and it has no right to com- 
plain that its demand was disregarded, and that the plaintiffs re- 
sorted at once to an action. This view of the question renders a 
discussion of the revocability of the arbitration clause unnecessary, 
as the question plays no part in the determination of this case. 

The assignments of error, No. 1, 2, 5,6, 7 and 9, are overruled. 
The plaintifis did not allege the consumption by fire either in whole 
or in part of any article of merchandise, but a percentage of depre- 
ciation on the entire stock resulting from its exposure to water and 
smoke. The questions to be settled were therefore what was the 
entire stock worth? and what was the percentage of depreciation 
suffered? The 3d and 4th assignments are overruled. The points 
referred to in these assignments should have been affirmed on a 
different state of the evidence, but on the proofs in this case we can 
not say it was error to refuse them. The reasons for this conclusion 
have been already given. The cases of German-American Ins. Co. 
vs. Hocking (115 Pa., 398), and Commercial Union Asse. Cv. vs. 
Hocking (115 Pa., 407), are not in point. In each of those cases the 
same question was met. The policy sued on gave the company 60 
days after receiving proofs of loss to determine whether to rebuild 
or to pay the loss. 

The suits were brought before the expiration of the time limited. 
For this reason the actions were prematurely brought. The eighth 
assignment is also overruled. The proofs of loss have been put in 
evidence generally before this offer was made, and the learned judge 
rightly held that they could be used for any legitimate purpose by 
either party without putting them in evidence again. Whether the 
offer had been admitted or refused no error requiring the reversal 
of this judgment would have been committed thereby. 

The judgment is affirmed. 
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SUPREME COURT OF NEBRASKA. 


GERMAN INS. & SAV. INSTITUTION 
v8. 


KLINE* 


Notice and proofs of loss are waived when an insurance company denies 
liability on the ground that its policy was not in force when the loss 
occurred. 


When an insurance company issues its policy, and accepts and retains the 
premium, without requiring an application by the insured, and without 
making inquiry as to the condition of the property or the state of its 
title, and the insured has in fact an insurable interest, the company will 
be conclusively presumed to have insured such interest, and to have 
waived all provisions in the policy providing for its forfeiture by reason 
of any facts or circumstances affecting the condition or title of the 
property, in regard to which no such statement was required or inquiry 
made. 


Txos. D. Crane and Bartiert, Crane & Batprives, for Plaintiff in 
Error. 
Cuas. Orrurt, for Defendant in Error. 


Irving, C. 

This was an action by Kline against the insurance company to 
recover upon a policy of insurance written on a frame building in 
the city of Omaha, the building having been destroyed by fire. 
The insurance company answered, admitting the payment of the 
premium and issuance of the policy, but denying that plaintiff was 
the owner of the building. Further answering, the defendant 
alleged that the policy provided that 

If the interest of the assured in the property be any other than the entire 
unconditional and sule ownership of the property for the use and benefit of 
the assured, or if the building insured stands on leased ground, it must be so 
represented to the company, and so expressed in the written part of this 
policy, otherwise this policy shall be void; 
That the building did stand upon leased ground, and that this 
fact was not communicated to the defendant. Two other defenses 
were pleaded of an affirmative character, in support of which it was 
not sought to introduce any evidence. They will not, therefore, be 
noticed. The defense was actually made on two grounds: First, 
that notice and proofs of loss were not furnished; and, second, that 
the building stood on leased ground, contrary to the terms of the 
policy. At the close of the evidence the court instructed the jury 


* Decision rendered, April 3, 1895. Syllabus by the Court. 





704 Supreme Court of Nebraska. [Sept., 


that the only question for their consideration was the amount of 
damage, and that they should return a verdict for the plaintiff for 
such amount. 

After the loss the company wrote to plaintiffs attorney a letter, 
stating that the company denied all liability, because the policy was 
void, according to its conditions, at the time of the fire. In its 
answer it pleaded that for three different reasons the policy was so 
void. Notice and proofs of loss are waived when an insurance 
company denies liability on the ground that the policy was not in 
force when the loss occurred: Insurance Co. vs. Bachelder, 32 Neb., 
490; Insurance Co. vs. Dierks, (Neb.); Insurance Co. vs. Brewster, 
Id., 746. As tothe defense based upon the title to the land, the 
evidence showed that the policy contained the provision set out in 
the answer, that the building belonged to the plaintiff, and that it 
stood on leased land. It appeared that the Omaha agents of the 
company were Kneutsen, Smith & Co., and that they had in their 
employ one Miller, who solicited insurance for them, and received a 
commission on policies written. Miller approached the plaintiff 
requesting insurance, and was told to return some days later, and it 
would be given him. Plaintiff told Miller that the building stood 
on leased ground. Miller filled out a printed blank, stating certain 
facts in connection with the risk, but containing no reference to 
title. This he delivered to Kneutsen, Smith & Co., who issued the 
policy. The insurance company claims that Miller was not the 
agent of the company, and that plaintiff's statement to him in regard 
to the title did not charge the company with notice, and that, there- 
fore, the provision of the policy avoiding it because of the buildings 
being on leased ground was enforcible. It is not necessary to 
decide what the nature of Miller's agency was. If of such a 
character as to charge the company with notice, then the facts in 
regard to the title were truly disclosed, and the company issued the 
policy and received and retained the premium with such notice. 
This fact would estop the company from now insisting that the 
policy was void because of the leasehold clause: Insurance Co. vs. 
Covey, 41 Neb., 724; Insurance Co. vs. Hart, (Neb.). On the other 
hand, if Miller was not the agent of the company, then the policy 
was issued without any inquiry in regard to title. In any event, it 
was issued without requiring any formal application, and there was 
certainly no concealment or misrepresentation by plaintiff. When 
an insurance company issues its policy, and accepts and retains the 
premium, without requiring an application by the insured, and 
without making any inquiry as to the condition of the property or 
the state of the title, and the insured has in fact an insurable inter- 
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est, the company will be conclusively presumed to have insured such 
interest, and to have waived all provisions in the policy providing 
for its forfeiture by reason of any facts or circumstances affecting 
the condition or title of the property in regard to which no such 
statement was required or inquiry made. The real contract of in- 
surance is made before the policy is written, and the insured, by 
accepting the policy with such a condition as the one relied upon, 
cannot be deemed to have represented his title to be in fee simple, 
or not by leasehold. How can it be said that under such circum- 
stances there has been either fraud, misrepresentation, or conceal- 
ment on the part of the insured? He has represented nothing. 
He has not been asked to represent anything. To give such a 
condition the force contended for would, instead of protecting the 
insurance company from fraud, be to permit it to work a fraud upon 
a policyholder, and permit insurance companies to avoid their 
policies all the more readily because of neglecting inquiry and in- 
vestigation before writing them. On this point, as on most points 
of insurance law, the authorities are not altogether harmonious, but 
we think their great weight is in accordance with the views we have 
expressed: Philadelphia Tool Co. vs. British America Assur. Co., 
132 Pa. St., 236; Com. vs. Hide & Leather Ins. Co., 112 Mass., 136; 
Castner vs. Insurance Co., 46 Mich., 15; O’Brien vs. Insurance Co., 
52 Mich., 131; Assurance Co. vs. Mason, 5 Ill. App., 141; Dunbar 
vs. Insurance Co., 72 Wis., 492; Cross vs. Insurance Co., 132 N. Y., 
133. It is in accordance with the same principle that the courts 
have held with practical uniformity that where a formal application 
is required, and some questions are left unanswered, or not fully 
answered, and the company accepts the application in that form, 
and issues its policy, the company thereby waives the information 
required by such questions: Insurance Co. vs. Raddin, 120 U. S., 
183; Carson vs. Insurance Co., 43 N. J. Law, 300; Insurance Co. 
vs. McCulloch, 21 Ohio St., 176. There was no contradiction, and 
no conflict in tbe evidence, on any of these points, and it follows 
that, in any view of the case, the plaintiff was entitled to judgment. 
Therefore the instruction given by the court was correct. 

Error is assigned on the refusal of certain instructions asked by 
the company. None of these related to the measure of damages, 
and, as the peremptory instruction to find for the plaintiff was 
correct, it was not error to refuse any instruction asked by the 
defendant in regard to the right to recover. 

Numerous assignments of error relate to the rulings upon the 
evidence. But one of these is referred to in the briefs, and the 


others are deemed waived. The plaintiff, on direct examination, 
VOL. XXIV.—45 
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was asked: ‘Who was the agent with whom you made the trans- 
action when you got this policy?” This was objected to, as calling 
for a conclusion. The objection was overruled, and the witness 
answered, “Mr. Miller.” It is claimed that this ruling was particu- 
larly prejudicial, because a similar question was excluded when 
asked a witness for the defendant. The latter witness was asked 
whether he knew Miller, and then this question was put: ‘“ Was he 
an agent of the German Insurance & Savings Institution at that 
time?” An objection to this question was sustained. Both rulings 
were free from error. In the question first quoted, put to the 
plaintiff, he was not asked for whom Miller was agent. There was 
no dispute as to Miller’s agency, either for the company or for the 
plaintiff, in procuring the policy, and the question put to the plain- 
tiff merely asked as to the identity of this person. It involved no 
question as to his authority or the indentity of the principal. The 
second question put to defendant’s witness called for a legal con- 
clusion as to what constituted agency. The record discloses no 
error, and the judgment is affirmed. 


UNITED STATES CIRCUIT COURT. 


EASTERN DISTRICT OF PENNSYLVANIA. (1895). 


A. HOWARD RITTER, EXECUTOR OF THE ESTATE OF 
WILLIAM M. RUNK, deceased, Plaintiff, 


v8. 


MUTUAL LIFE INS. CO. oF NEw York, Defendant. 


Every life insurance contract contains an implied provision that the insured 
will not intentionally terminate his life. 


If suicide results from insanity it is not in legal contemplation the act of the 
insured. 


Where the insured is sane, suicide is a defense to a suit on a life policy. 


In the absence of evidence the presumption in case of suicide is that the 
insured was sane. 


Suit was brought by A. Howard Ritter, executor of the estate of 
William M. Runk, deceased, to recover upon policies aggregating 
$75,000, issued upon the life of William M. Runk of Philadelphia. 
The defence of the company was suicide. At the trial before Judge 
Butler and a jury a verdict was rendered in favor of the company. 
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Charge to jury by Butter, J. 

“Gentlemen of the jury: This case, as it has been said to you, is 
one of a great deal of importance; one which deserves your very 
careful attention; and one which can only be decided justly by un- 
derstanding the law that governs it and by adhering strictly to the 
evidence. 

“As frequently occurs, a goud deal of testimony has been heard 
and several questions raised that will be found in the view the 
court now takes of the case, to be entirely unimportant. I only 
regret that we could not know at the outset how the case would pre- 
sent itself to our mind at the close that we might have avoided the 
unnecessary expenditure of time, and unnecessary taxing of your 
strength and patience, and devoted ourselves to what turns out to 
be the consideration upon which the case must be decided. 

“The counsel for plaintiff have presented to the court several 
points on which we are asked to charge for the purpose of getting 
their view of the law before you. The plaintiff's first, second and 
third points are disaffirmed. The fourth is also disaffirmed for the 
reasons given in answering the defendant’s first point, of which I 
will speak directly. 

“The fifth point reads as fullows:— 

«Tf one whose life is insured intentionally kills himself when his 
reasoning faculties are so far impaired by insanity that he is unable 
to understand the moral character of his act, even if he does under- 
stand its physical nature, consequence, and effect, such self-destruc- 
tion will not of itself prevent recovery upon the policies.’ This is 
affirmed. 

“T will say, however, that we must understand what is meant and 
intended by the term ‘moral character of his act.’ It is a term 
which has been used by courts and it is correctly inserted in the 
point; but it isa term that might be misunderstood. We are not 
to enter the domain of metaphysics in determining what constitutes 
insanity, so far as the subject is involved in this case. If Mr. Runk 
understood what he was doing, and the consequences of his act or 
acts, to himself as well as to others; in other words if he understood 
as a man of sound mind would, the consequences to follow from his 
contemplated suicide, to himself, his character, his family and 
others, and was able to comprehend the wrongfulness of what he 
was about to do as a sane man would, then he is to be regarded by 
you as sane. Otherwise he is not. 

“The defendant’s first point reads as follows:— 

*«*« There can be no recovery by the estate of the dead man of the 
amount of policies of insurance upon his life, if he takes his own life 
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designedly, whilst of sound mind’—this point is affirmed. The 
defendant’s first point which I have just read to you and affirmed 
and the plaintiff's fourth point which I have disaffirmed, raised the 
same question and it is one of very great difficulty. It is very 
remarkable that the question has never been directly passed upon 
by any court of last resort, nor so far as has been discovered, by 
any other in this country or in England. When the points were 
presented I said in your presence that in the absence of authority, 
or of custom on the part of insurance companies or the business of 
insuring, bearing on the subject, I would feel little hesitation in 
holding that suicide by the insured, while in a sane condition of 
mind constitutes a defense to the payment of the policy but that I 
am inclined to believe there is authority to the contrary. 

“ It is conceded, however, that there is nothing to be found on the 
subject but dicta and this is conflicting, and there is no evidence 
before the court of any custom in the business of insurance bearing 
on this subject. : 

“T regret that I must pass on the question without opportunity 
for examination or reflection. It seems to me, however, that every 
contract of life insurance contains an implied condition that the 
insured will not intentionally terminate his life, but that the insurer 
shall have the benefit of the chances of its continuance until termi- 
nated in the natural, ordinary course of events. It is upon these 
chances that the premium is calculated and based, and the contract 
is founded. It cannot be doubted that if one having a policy on his 
buildings, insuring against fire, should intentionally burn them, his 
act would be a defense to the policy; nor that one taking a policy 
on the life of his debtor, whom he subsequently murders, cannot 
recover the insurance. In principle [ am unable to distinguish 
these cases from that where the insured commits suicide. 

“The fraud upon the insurer seems to me to be as clear in the 
latter case as in either of the others. 

“A different construction of the policy would seem to make it a 
contract to pay the insurance immediately if the insured commits 
suicide; ‘thus offering an inducement to commit this act. If the 
insured lives out the ordinary term of life, the time of payment may 
be very remote, and therefore the inducement to commit suicide is 
very great if payment follows this event. Of course no insurer 
would intentionally enter into such a contract; it would be destruc- 
tion of its interest. His premiums are calculated, and his prospect 
of gain based, on the insured’s chances of life under ordinary circum- 
stances; and if the latter may render the insurance payable imme- 
diately by committing suicide, the former is completely at his mercy. 
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If, however, an insurer should enter into such a contract, the law 
would declare it void, because of its violation of public policy. It 
would ‘seem, in effect, to be a contract to pay money for the 
commission of suicide. 

“Tf suicide results from insanity, it is not, in legal contemplation, 
the intentional act of the insured. 

“What constitutes insanity, in the sense in which we are using 
the term has been described to you, and need not be repeated. If 
this man understood the consequences and effect of what he was 
doing or contemplating to himself and.to others; if he understood 
the wrongfulness of it, as a sane man would, then he was sane, so 
far as we have occasion to consider the subject, otherwise he was 
not. Here the insured committed suicide, and, as the evidence 
shows, did it for the purpose as expressed in his communication to 
the executor of his will, as well as in letters written to his aunt and 
his partner, for the purpose of enabling the executor to recover on 
the policy, and use the money to pay his obligations. 

“T, therefore, charge you that, if he was in a sane condition of 
mind at the time, as I have described, able to understand the moral 
character and consequences of his act, his suicide is a defense to 
this suit. 

“The only question, therefore, for consideration is this question 
of sanity. There is nothing else in the case. That he committed 
suicide, and committed it with a view to the collection of this money 
from the insurance companies and having it applied to the payment 
of his own obligations is not controverted and not controvertible. 
It is shown by its declarations, possibly not verbal, but written. 

“The only question, therefore, is whether or not he was in a sane 
condition of mind, or whether his mind was so impaired that he 
would not, as I have described, properly comprehend and under- 
stand the character of the act he was about to commit. 

In the absence of evidence on the subject, he must be presumed 
to have beensane. The presumption of sanity is not overthrown by 
the act of committing suicide. Suicide may be used as evidence of 
insanity, but, standing alone it is insufficient to establish it. It is 
sometimes thoughtlessly said—if a man commits a high crime or 
takes his life he was insane, he was crazy. The fact that the man 
commits a high crime is not evidence of insanity, and the fact 
that he takes his life does not of itself overthrow the presumption 
of sanity. 

“There must be something more than this. Therefore, we start 
with the presumption of sanity in the defendant’s favor, and the 
burden of showing insanity on the plaintiff. 
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“You have heard the evidence on the subject and the comments 
of counsel respecting it, and from this you must determine how the 
question should be decided. 

“T believe the wife and sister alone expressed an opinion that his 
mind was “unbalanced ;” whether either of them formed this opinion 
before his death Iam uncertain. The wife said she did not. If the 
opinion is based on the fact alone that he committed suicide it is of 
no value. If it is based on this fact and his previous conduct, con- 
dition or conversation, it may and should be considered; its value 
still is for you. These witnesses, together with two or three others, 
and probably more, you will remember, testified to his conversation, 
his conduct, his nervousness, the change in his appearance, etc., 
shortly before his death. 

“You must judge in how far this testmony tends to show an 
insane condition of mind such as I have described. Might or might 
not the natural worry and distress occasioned by his unfortunate 
circumstances and the contemplation of self-destruction as a means 
of relief account for his conduct and appearance, without the 
existence of such insanity ? 

“On the other hand, the defendant has called your attention on 
this subject to the fact that he conducted the business of his firm 
during his partner’s absence and up to within a very short time of 
his death. You have seen how methodically he prepared for his 
end,—the letters he wrote, the instructions prepared for bis execu- 
tor, etc. Now, from all the evidence upon the subject and your 
attention has been very fully called to this by counsel, and there 
need be no repetition of it, you must determine the question of 
sanity. 

“While I thus submit the question, and remind you that the re- 
sponsibility of deciding it rests upon you alone, I consider it a duty 
to say I do not regard the evidence on which the plaintiff relies as 
strong. It may be sufficient; that is a question entirely for you. 

“Tf you find him to have been insane, as I have described, your 
verdict will be for the plaintiff. Otherwise, it will be for the de- 
fendant. There is nothing more I need say to you. I can render 
you no further assistance. 

“TI will repeat, you must be very careful to guard your mind 
against the influence of sympathy or prejudice. 

“Fach of the parties is entitled to equal consideration at your 
hands. If you are not guided and controlled by the law as stated 
by the court, and the evidence as heard here, you will do great 
wrong to the parties and wrong to yourself!” 
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SUPREME COURT OF ARKANSAS. 


STANDARD LIFE & ACCIDENT INS. CO. 
v8. 
LANGSTON.* 


The insured under an accident policy was lying apparently asleep with one 
arm across a side track. The arm was run over by a train. 


Held, That insured was not using due care and diligence. 


The word roadbed in connection with railways includes side tracks, but not 
the ends of ties so long that a party standing or sitting there would be in 
no risk of injury. . 


Austin & Taytor, for Appellant. 

H. Kine Wurre and W. T. Wootprines, for Appellee. 

Bartte, J. 

On the 18th of April, 1890, the Standard Life & Accident Insur- 
ance Company, for a valuable consideration, executed to John W. 
Langston a policy, and thereby insured him against “the effect of 
injury to the body caused by external, violent, and accidental 
means.” On the 24th of June, following, at about 12 o’clock in the 
night, Langston lay, apparently asleep, in the railroad yards at Al- 
varado, Tex., with his arm across one of the rails of the railway 
track. While he was in this position, a train ran over and crushed 
his arm to such an extent as to make amputation necessary, and by 
reason thereof he lost his arm. 

Afterwards Langston brought this action against the insurance 
company on the policy to recover the sum the defendant had thereby 
agreed to pay him as an indemnity for such injuries as he had re- 
ceived. The defendant answered, and alleged, among other things, 
that the injury to him was caused by his own negligence. 

The defense was based on the contract of insurance, one of the 
conditions of which is in these words:— 

It is an express condition of this policy that the insured shall at all times 
use due care and diligence for his personal safety and protection. 

The circumstances upon which the company relied to sustain its 
defense, as shown by the evidence, were about these: When the 
plaintiff was about to leave Alvarado, where he was at the time of 
the accident, an engineer invited him to take passage with him in 
the cab of a locomotive, and proposed to take him to Taylor, where 
he (the plaintiff) was going. He accepted the invitation, got in the 
cab, and moved on it into the railroad yard. .Here the engineer left 
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him, to be gone a tew minutes. There were many side tracks at 
this place, which was about 100 yards north of the depot. Three 
or four trains, at this time, were leaving every hour. Being warm, 
he left the locomotive, and went over three side tracks, and sat down 
on the end of a tie, which was over 30 inches longer than the ordi- 
nary cross-tie; was conscious when he sat down; had been up late 
in the night before; supposed he fell asleep. The next thing he 
knew his arm was injured. A train of 27 cars had passed over it in 
two places, thus indicating that his arm was akimbo across the rail, 
his hand not being mangled. He endeavored to get up, jerked his 
arm, thinking his coat was fastened, and “heard something tear,” 
felt a stinging sensation, and discovered that he had lost his arm. 

But the jury returned a verdict against the insurance company, in 
favor of the plaintiff; the court rendered judgment accordingly; and 
the defendant appealed. 

Among the exceptiuns to the proceedings at the trial, which are 
relied on for reversal, is the giving of two instructions to the jury 
over the objections of the appellant. The court instructed the jury 
that “an accident is the happening of an event without the aid and 
design of the person injured, and which is unforeseen;* and that 
“the negligence or carelessness of the insured is no defense to an 
action on a policy of insurance against accidents.” This is not the 
law in this case. 

The appellant was only liable by its contract to pay appellee an 
indemnity on account of personal injuries received. To the extent 
and upon the terms it contracted to insure, it is liable, and no fur- 
ther. It insured the appellee against “the effect of injury to the 
body caused by external, violent, and accidental means,”—by “ acci- 
dental means;” that is to say, the means which produces the injury 
must be something unforeseen, unexpected, and unusual at the time 
it occurred: Association vs. Barry, 131 U. S., 100; Insurance Co. vs. 
Burroughs, 69 Pa. St., 48, 51. One of the conditions upon which 
the appellant undertook to pay appellee an indemnity on account of 
such injuries was that he should at all times “ use due care and dil- 
igence for his personal safety and protection.” No recovery against 
the insurance company can be had on account of injuries which are 
the results of the failure of appellee to use such care and diligence. 
As a condition to the right to maintain an action on the policy, he 
was bound to exercise at all times that care or diligence which pru- 
dent persons are accustomed to use: Keene vs. Association, 161 
Mass., 149; Tuttle vs. Insurance Co., 134 Mass., 175; Sawtelle vs. 
Assurance Co., 15 Blatchf., 216, Fed. Cas. No. 12,392; Stone vs. 
Casualty Co., 34 N. J. Law, 371. 
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Another stipulation in the policy on which the appellant relied in 
his answer to defeat this action was that the covenant to insure 
against injuries should not cover such as might happen to the in- 
sured in consequence of his “walking or béing on the roadbed of 
any railway.” It asked the court to instruct the jury to find for the 
appellant, because the appellee, not being an employe of a railway 
company, voluntarily and unnecessarily went upon the roadbed of a 
railway, and while there received the injury on account of which he 
sued; and that “the roadbed of a railway consists of that part of 
the bed or foundation on which rest the ties or other superstructure.” 
But the court refused to give these instructions, and the appellant 
now urges that the court erred in so doing, and insists that its judg- 
ment should be reversed because of the refusal. 

The word “roadbed,” when used in reference to railways, has a 
well understood meaning. It is the bed or foundation on which the 
superstructure of the railway rests, and the superstructure is the 
sleepers or ties, rails, and fastenings. This, of course, includes the 
side tracks, which form a part of the railway: Santa Clara Co. vs. 
Southern Pac. R. Co., 118 U. S., 413; City & Co. of San Francisco 
vs. Central Pac. R. Co., 63 Cal., 467, 469; San Francisco & N. P. R. 
Co. vs. State Board of Equalization, 60 Cal., 12, 34; Cass Co. vs. 
Chicago, B. & Q. R. Co., 25 Neb., 348, 353. In this sense it was 
doubtless used in the policy sued on in this case. But in using it 
in this sense it is presumed that the parties had reference to the 
manner in which railroads are usually constructed, and did not in- 
clude in its meaning the ends of ties of unusual and extraordinary 
length, and extending to a place where there can be no possible 
collision with trains, and where persons standing or sitting would 
be beyond the reach of injury by passing trains. Such a state of 
facts was rot reasonably within the contemplation of the parties. 
Contracts of insurance, like other contracts, should be construed and 
enforced according to the intent of the persons making them. 

The instruction as to what constitutes the roadbed of a railway, 
which the appellant asked for, was substantially correct, but should 
not have been given without a modification showing that the word 
“roadbed ” should be understood in this case in the sense we have 
indicated it was used in the policy. Whether the appellee was on 
the roadbed in the sense so used was a question of fact for the jury 
to decide, if there was any room for doubt about it. 

We have no occasion for deciding whether crossing the roadbed 
of a railroad, when traveling along a public highway, or along a pri- 
vate way which the assured. has a right to use, is “walking or being 
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on the roadbed,” within the meaning of the policy sued on. That 
question is not presented. 

For the error indicated, the judgment of the circuit court is re- 
versed, and the cause is*‘remanded for a new trial. 


SUPREME COURT OF WISCONSIN. 


McFETRIDGE 
v8. 
AMERICAN FIRE INS. CO.* 


The policy provided that it should only be liable prorata in case of other 
insurance. 


Held, That though the provision was not pleaded, a judgment for the whole 
loss, where the. proofs showed such other insurance, was error. 


The policy provided that a sale or transfer of the whole or part of the subject 
insured without consent endorsed should forfeit it. 


Held, That such condition could be waived by knowledge and consent of 
agent at time of insuring, and in case of conflicting evidence,the question 
of waiver should be included in a special verdict rendered. 


Statement of facts by Cassopay, J. 

It appears from the record that in consideration of $40, paid to 
the defendant by the plaintiff, the defendant, April 24, 1890, executed 
and delivered to the plaintiff a policy of insurance against loss or 
damage by fire, to an amount not exceeding $2,000, for the period 
of one year from that date, upon the property therein described, to 
wit, on ice and packing contained in frame sectional icehouse build- 
ing, known as “No. 1” on private map (being the three sections 
nearest the lake), and in cars near thereto, situated on the bank of 
Monona Lake, opposite Madison, and adjoining Tewes’ icehouse; 
that January 1, 1891, the said icehouse and ice and packing therein 
were destroyed by fire; that January 31, 1891, proofs of loss were 
made by the plaintiff, and served upon the defendant, stating that 
at the time of issuing the policy there were 4,800 tons of ice therein 
belonging to the plaintiff, and that at the time of the fire there were 
600 tons of ice therein, of the actual value of $900. December 24, 
1891, the plaintiff commenced this action to recover the amount of 
such loss, and alleged the full performance of the conditions of said 
contract of insurance. The defendant answered, and put in issue 
the several allegations of the complaint, and also set out certain 
conditions of the policy alleged not to have been complied with. At 
“* Decision rendered, April3,185... 22... 
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the close of the trial, the jury, by the direction of the court, found, 
as matters of fact, from the undisputed evidence, to the effect (1) 
that the plaintiff, April 25, 1890, was not the sole owner of the ice 
and packing contained in frame sectional icehouse building known 
as “No. 1” on private map (being the three sections nearest the 
lake), situated on the bank of Monona Lake, opposite Madison, and 
adjoining Tewes’ icehouse; (4) that the ice and packing which said 
plaintiff and his partners claimed to own at the time of the fire, 
January 1, 1891, were contained in said three north sections of said 
icehouse building; (7) that a change had taken place in the title, 
location, or possession of the property covered by said insurance 
policy, by the sale, transfer, or conveyance thereof, in whole or in 
part, without the consent of the defendant indorsed upon said 
policy; (8) that a large portion of the ice described in and covered 
by said policy had been removed from said icehouse after April 25, 
1890, and prior to the date of the fire, January 1, 1891. And the 
jury further returned a special verdict to the effect (2) that the 
plaintiff did not at the time the contract of insurance was made, and 
on or before April 25, 1890, represent to Hugh Martin that he (the 
plaintiff) was the sole owner of the ice and packing contained in said 
icehouse; (3) that the ice and packing which said plaintiff and his 
partners owned at the time the contract for said insurance was made 
was contained in the north three sections of said icehouse building, 
being the three sections next to Monona Lake; (5) that the said 
plaintiff and his said partners did in fact own the ice contained in 
said section 1 at the time of the fire, or when the contract of insur- 
ance was made; (9) that the actual value of merchantable ice in 
section No. 1 of said icehouse building, counting from Lake Monona, 
damaged by the fire January 1, 1891, was $80.67 interest included; 
(10) that the actual value of merchantable ice in sections Nos. 2 and 
3 of said icehouse building, counting from Lake Monona, damaged 
by fire January 1, 1891, was $1,183.21, interest included. In pur- 
suance of an order of the court, judgment was thereupon entered 
in favor of the plaintiff in the sum of $1,263.89 damages, and $82.91 
costs and disbursements. From that judgment the defendant 
brings this appeal. 


Basurorp, O’Connor, Potters & Ayiwarp, for Appellant. 
H. W. Cuynowers, for Respondent. 


Cassopay, J. (after stating the facts). 
Upon the rendition of the special verdict, counsel for the defen- 
dant moved to set aside the several answers of the jury and the 
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court to questions 2, 3, 4, 5, 9, and 10 in the special verdict, 
mentioned in the foregoing statement, and for judgment in favor of 
the defendant upon the answers of the court to questions 1, 7, and 
8 of the special verdict. That motion was properly denied, for 
reasons given by Mr. Justice Pinney in Sheehy vs. Duffy (Wis.). 

2. It is undisputed that, at the time of making the contract of 
insurance, the plaintiff was in partnership with Hiram Scott and 
William H. Smith, doing business under the firm name of the 
American Ice Company, and as such owned the ice in question. 
Nevertheless, the policy was taken in the name of the plaintiff alone. 
There is evidence tending to show that the agent or broker of the 
defendant who made the contract knew of such partnership and 
ownership at the time the policy was issued, and waived the condition 
therein respecting the same; but there is also evidence the other way, 
and the question of such waiver is left undetermined by the verdict, 
and hence the verdict is defective: Sherman vs. Lumber Co., 77 
Wis., 14; McFetridge vs. Insurance Co., 84 Wis., 200. The second 
finding is merely to the effect that the plaintiff did not represent 
that he was the sole owner. 

3. The policy expressly authorized additional insurance o. the 
property insured, and provided that, in case of other insurance 
thereon, then the defendant should only be liable for such ratable 
proportion of the loss or damage as the amount insured by the de- 
fendant should bear to the whole amount insured thereon, without 
reference to the dates of different policies or the solvency of the 
underwriters. It is true the defendant has not pleaded this provision 
of the policy, but the question here presented is whether the plain- 
tiff is entitled to recover the whole amount of his loss from the de- 
fendant, under the policy and the admitted facts in the case. It 
appears from the proofs of loss furnished by the plaintiff, and put in 
evidence by him, that, at the time of the fire, the plaintiff held 
policies of insurance upon the same property in three other com- 
panies,—two for $1,000 each, and one for $2,000. Such being the 
facts admitted by the plaintiff, we must hold that the defendant is in 
no event liable for any more than one-third the amount of such loss. 

4, By the seventh and eighth findings of the court in the special 
verdict, it is found, in effect, that after the making of the policy, 
and before the fire, a portion of the ice covered by the insurance 
was removed from the icehouse, and sold by the plaintiff. The 
policy not only covered ice in the icehouse, but in the cars near 
thereto. It provides, in effect, that the sale or transfer of the whole 
or a part of the ice, without the consent of the defendant indorsed 
thereon, should avoid the policy. We have no doubt but what such 
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condition could be waived without a written indorsement thereon, 
‘Renier vs. Insurance Co., 74 Wis., 89; Stanhilber vs. Insurance Co., 
76 Wis., 285. Whether there was such waiver is not determined by 
the special verdict. The answer alleges, in effect, that, at the time 
of making the contract of insurance, it was understood and agreed 
that, when shipments of ice were made, the plaintiff should notify 
the defendant, and the amount of insurance should be reduced ac- 
cordingly; that shipments had been made without giving such 
notice; that the defendant ascertained the fact before the fire, and 
attempted to reduce the policy, but failed, through the negligence 
of the plaintiff. This would indicate a waiver of any forfeiture by 
such mere shipments of ice; and yet the verdict finds the removal, 
sale, and transfer of a portion of the ice, without determining the 
question of waiver. The facts in this case are not very complicated, 
but have been greatly obscured by the manner in which they have 
been presented. The appellant’s brief is unnecessarily prolix cover- 
ing 83 printed pages. It might have been limited to one-fourth or 
one-fifth of the amount, and still have been helpful. 

The judgment of the circuit court is reversed, and the cause is 
remanded for a new trial. In taxing costs, the appellant wili only 
be allowed for 30 pages of brief. 


SUPREME COURT OF PENNSYLVANIA. 


BRADY 


v8. 
PRUDENTIAL INS. CO.* 


A policy clause making it incontestable after three years, provided all pre- 
miums had been paid, did not prevent the company from setting up an- 
other clause requiring action to be brought within six months of death. 


K. F. McGovern, for Appellant. 
W. H. Hinzs and D. L. O’Nen, for Appellee. 
Witurams, J. 
The sixth assignment of error directs attention to the controlling 
question in this case. In the policy of insurance sued on the ninth 
clause contains the following provisions:— 


No suit or action at law or in equity shall be maintainable unless such suit 
or action shall be commenced within six months next after the decease of the 


* Decision rendered, May 30, 1895. 
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person insured, and it is expressly agreed that, should any such suit or action 
be commenced after the expiration of six months, the lapse of time shall be 
deemed conclusive evidence against the validity of such claim. 

The action was not brought within the time so limited. This fact 
was relied upon by the defendant as an answer to the action. The 
learned judge of the court below held that the provision was a valid 
one, and was binding upon the plaintiff, unless he was relieved from 
its operation, under the circumstances of this case, by a waiver or 
by some other stipulation contained in the agreement. The twelfth 
clause in the same policy contained this stipulation :— 

If the insured shall die three or more years after the date hereof, and after 
all due premiums shall have been received by the company, the policy shall 
be incontestable. 

This stipulation the learned judge held relieved the plaintiff from 
the bar of the limitation imposed by the ninth clause, and opened 
the way toa recovery. If the insured had died before the end of 
three years after the date of his policy, then the limitation of the 
right to sue after six months would have been, in the view of the 
learned judge, a good defense; but, having survived three years, 
and the policy having become incontestable, the right to defend 
upon the agréed limitation was gone. The correctness of this ex- 
position of the twelfth clause in the policy is the question presented 
on this appeal. In considering this question it is important to re- 
member that the application for insurance and the acceptance of it 
by the company, which is evidenced by the policy, constitute, when 
taken together, the contract. If the representations as to age, state 
of health, or general physical condition, on which the policy was 
issued, turn out to be untrue, or the insured violates the conditions 
on which his right to insurance depends, the right of his represent- 
ative to recover may be contested for that reason, and the company 
may deny its liability under a policy so obtained. The twelfth 
clause puts a limit upon the time when such objections may be made. 
If the insured lives for three years, and pays all moneys due from 
him in the meantime, then the statements made in the application 
are taken to be true. They are no longer contestable. The policy 
is to be held to be a good and valid contract, binding upon the com- 
pany according to its terms. In case of death happening after three 
years, the policy, if suit be brought upon it, is not to be defeated by 
inquiry into representations on which it was based, but the company 
must be held to performance. What, then, isthe undertaking of the 
company? It is to payif suit be brought within the time stipulated, 
and proper proofs of death are produced. But suppose the proofs 
of death are not sufficient. The right of the company to contest its 
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liability on that ground is not affected by the twelfth clause. So, if 
the action is not brought within the time fixed, the company may 
contest, not the policy, but the plaintiff's right to recover upon it, for 
that reason. In this case. therefore, the plaintiff started with an in- 
contestable policy. The defendant said by way of reply to the action, 
“Yes, you have a valid policy, but you have not brought your action 
within the time you agreed to.” This was prima facie a defense, 
and the burden was thereby cast upon the plaintiff to show some 
reason why he was not bound by his own covenant. Unless he did 
this to the satisfaction of the court and jury, he could not recover. 
The provision in the ninth clause, which was relied upon to show 
that the policy was incontestable, did not amount to a confession of 
judgment. It did not deny to the company the right to defend 
against an action brought upon the policy, except in so far as the 
defense might rest on a denial of the validity of the policy itself. 
All other lines of defense remained open to it. The learned judge 
gave altogether too broad a scope to the stipulation in the twelfth 
clause. Under his exposition it not only closed the doors against 
inquiry into the statements and representations in the application, 
but it closed the doors against all other defenses. It made, not the 
policy only, but the right to recover, incontestable. This was error, 
and for this reason the judgment is now reversed, and a venire facias 
de novo awarded. 





Miscellaneous Decisions. 


MISCELLANY. 


Cases to which an insurance company is party, which are not actions on 
policies, but which relate to matters outside of insurance; as, jurisdiction, 
injunction, mandamus, the relations of statute laws to corporations, etc., 
where the principles and practice of insurance, as such, are not specifically 
involved ; and other cases of incidental interest to underwriters, or where 
for special reasons a full report has been deemed unnecessary. These 
sketches are given merely as chapters of current information, and are not 
intended as digests, nor for citation. 


Tirte To Insurance Money. 


In the case of Hawkins vs. McCalla et al, decided by the Supreme 
Court of Georgia Dec. 31, 1894, the following syllabus was furnished 
by the court. Where an accident insurance company underwrites the 
risk of an employer, and by its policy undertakes to indemnify him 
against loss by reason of negligent injuries to employes, this con- 
stitutes no contract between the employes and the insurance com- 
pany. In case of the homicide of an employe, his widow is entitled 
to recover therefor, and, if the insurance company chooses to admit 
its liability and pay to the employer the amount due on the policy 
in consequence of such homicide, the sum so paid constitutes in no 
sense assets of the estate of the deceased employe, and therefore an 
equitable petition filed by creditors of such deceased employe to 
enjoin the payment of such sum to his widow is not maintainable. 
If, at the death of an employe, any sums were due to him by the 
employer, either for wages or otherwise, such debts are assets of 
the deceased, and may be reached in the ordinary course of 
administration. 





Meadows vs. Pacific Mut. Iife Ins. Co. 


SUPREME COURT OF MISSOURI. 


MEADOWS 
vs. 


PACIFIC MUT. LIFE INS. CO., or CALIFORNIA.* 


Where the policy insured against death from accidental injuries externally 
visible, and it appeared that the insured was found mangled on a rail- 
road, and there was no evidence how the accident occurred, the burden 
of proof is on the company to show that the cause of death was excepted 
from the policy. 


Where it appeared that the insured, a stockman, had started from the depot 
just before to catch a freight train standing near, the presumption is that 
the death was accidental. 


instructions ignoring the facts tending to establish the defense are covered 
by subsequent instructions which clearly brought out the theory of the 
defense. 


The policy excepted accidents on a railroad bridge, trestle, or roadbed. 
Held, That a space of ten feet between the tracks was not the roadbed. 


Dowe, Jounson & Rusk, for Appellant. 
Tuos. J. Porrer and Brn. J. Woopson, for Respondent. 


Gantt, P. J. 

This is an action on an accident insurance policy by the adminis- 
trator of the assured, Daniel A. Meadows, deceased, for $5,000. 
The petition contains the usual averments, and alleges that said 
Daniel A. Meadows lost his life on or about July 30, 1892, by being 
“accidentally run upon and over by a car, or train of cars, on the 
track of the Hannibal & St. Joseph Railroad Company, at the city 
of Chillicothe, in the state of Missouri,” and prayed judgment for 
the sum assured. The answer is a general denial, and a plea of the 
following conditions in the policy, to wit:— 

The claimant shall establish affirmatively, under any claim or proceeding 
thereunder, that the injury or death resulted from actual accident, according 
to the policy. 


And further :— 


The insured agrees to use due diligence for personal safety and protection, 
and this insurance does not cover, and the company will not be liable for, 
injury nor death while engaged in, caused by, resulting from, or attributable 
partially or wholly to, any of the following causes: Voluntary exposure to 
unnecessary danger or perilous venture, violating law, or the rules of any 
company or corporation, intentional injuries inflicted by the insured or any 
other person, or entering or trying to enter or leave any moving conveyance 


* Decision rendered, June 4, 1895. 
VOL. XXIV.—46. 
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propelled by steam power, or riding in or upon any such conveyance not pro- 
vided for the transportation of passengers, or being upon a railroad bridge, 
trestle, or roadbed. 


Pleaded that “the deceased was acting in violation of said condi- 
tions at the time of the accident, and that his death occurred by 
reason of such violation, and by reason of voluntary exposure to 
unnecessary danger, and by reason of being upon the roadbed of 
the Hannibal & St. Joseph Railroad, at Chillicothe, Mo.” The 
policy contained the conditions pleaded in the answer, and a great 
number of other conditions, exempting the company from liability 
for accidents of almost every conceivable character. Indeed, it is 
somewhat difficult to name an accident, as society is now constituted, 
for which defendant would be liable. if a strict, technical construc- 
tion is indulged as to each of these conditions. The sixth clause of 
the conditions indorsed upon the policy is as follows :— 


(6) This insurance does not cover, and the company will not ke liable for, 
disappearances, nor injury (nor death resulting from the same) of which 
there is no visible mark upon the body of the insured, the body itself, in 
case of death, not being considered such mark produced: at the time of, and 
by, the accident; nor injury nor death while engaged in, caused by, result- 
ing from, or attributable partially or wholly to, any of the following causes : 
Disease or bodily infirmity, or act committed by the insured while under 
mental aberration produced by disease or bodily infirmity, fits, vertigo, 
hernia, sleepwalking, intoxication, use of narcotics, or anesthetics, medical 
or surgical treatment (amputation rendered necessary by the injury, and 
made within ninety days, excepted), sunstroke, freezing, taking of poison, 
contact with poisonous substances, inhalation of gas or vapor (voluntary or 
otherwise), war or riot, quarreling or dueling, tighting, wrestling, racing, 
excessive lifting, voluntary overexertion, gymnastic sports (except for 
amusement), suicide (sane or insane), any vicious act, voluntary exposure to 
unnecessary danger or perilous venture (unless in the humane effort to save 
human life), violating laws, or the rules of any company or corporation, 
intentional injuries inflicted by the insured or any other person (except as 
hereinafter otherwise provided), or entering or trying to enter or leave any 
moving conveyance propelled by steam power (except cable or electric cars), 
or riding in or upon any such conveyance not provided for the transportation 
of passengers, or being upon a railroad bridge, trestle, or roadbed (railroad 
officers and employees, while engaged in their prescribed duties as such, 
excepted). 


There was a reply denying that deceased had broken any condi- 
tion of the policy. Plaintiff obtained judgment, and defendant 
appeals. 

The facts are as follows: It was admitted at the trial that plain- 
tiff was the qualified and acting administrator of the estate of Daniel 
Meadows, that notice of his death was given, and that due proof 
was furnished, as required by the policy. Daniel Meadows, at the 
time of his death, was a stockman, 59 years old, engaged in buying 
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and selling mules. On the night of his death he went on the 
Wabash Railroad from Gallatin to Chillicothe. At Gallatin he and 
witness Noll had a conversation. He said he lived it St. Joseph, and 
seemed very anxious to get home, and on being asked what he was 
going to Chillicothe for, when he could take the Rock Island road 
for home, said he could go to Chillicothe, and catch a train there 
almost any time, and he could not on the Rock Island. At Chilli- 
cothe, about 1 a. m. that night, he talked with John Fitzpatrick, the 
night telegraph operator, at the window at the Wabash depot, for a 
few minutes, and inquired when he could get a train for St. Joe, 
and was told he could get a passenger train at 4:20 a.m. On being 
told that there was a freight train there, but it would not carry 
passengers, he said: “I ama stockman, and they all know me. I 
am a stockman, and they will carry me.” He then left, and went 
west from the depot to Elm street, thence south on Elm street. At 
this time an east-bound freight train was standing on the north 
track of the Hannibal & St. Joe Railroad, east of Elm street, and a 
west-bound train on the side track. Ten or 15 minutes afterwards 
the night operator with whom he had been talking heard a yell, as 
if from some one in distress, and at the same time heard a train 
moving. It was a very dark night. Both the east and west bound 
freights were there in the yard, the east-bound train being on the 
north and main track. About eight car lengths east of where the 
caboose of that east-bound freight stood that night, and about 
opposite the usual place for the west-bound freight to stand on the 
side track, the body was afterwards found, about 2 a. m., cut in two; 
the lower part between the rails of the main track, and the upper 
part between the passing track and the main track. The body was 
cut diagonally across. The body was first found by John Slaughter, 
a brakeman on the west-bound freight train. That train pulled into 
the yards, and stopped, with its engine at the tank, 15 or 20 yards 
west of the Hannibal depot, to take water, and then pulled in on 
the passenger track, to wait for the east-bound train to pull out. 
The two trains were not on the tracks together for any length of 
time. After the east-bound train had gone, Slaughter started ahead 
to change the switch, and found the legs of the body between the 
rails of the north track, and the upper part of the body just south 
of the south rail of that track. Slaughter touched the face of the 
body, and found it not yet cold. Two east-bound freights passed 
through Chillicothe that night. The first one met the west-bound 
freight 10 miles east of Chillicothe. It stopped at Chillicothe about 
five minutes; did no switching. It pulled in slowly, with the head- 
light burning. The engineer could have seen a man or the body 
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of a man on the track, but saw nothing of the kind. He examined 
the wheels of his engine at Brooktield, when he heard of the acci- 
dent, and saw no indications of having run overa man. The other 
east-going freight had between 14 and 19 cars. It did no switch- 
ing there. The engine stopped for 10 or 15 minutes at the tank, 10 
or 15 feet east of the depot, which left the hind end of the train just 
east, or a car length or two east, of Elm street. At the rate at which 
it ran in, the engine, in the opinion of the engineer, would have 
thrown a man from the track. The headlight was burning, and the 
electric light was burning. The engineer could have seen a man, 
or the body of a man, on the track in front of his engine, if one had 
been there, but he saw nothing of the kind. 

Elm Street, where Mr. Meadows was last seen alive, runs north 
and south across the railroad tracks, just west of the Wabash depot. 
The tank at which the east-bound engine was then taking water is 
just east of the Hannibal depot. The distance from the Hannibal 
depot to Elm Street is about 200 yards. The distance between 
the two Hannibal tracks is 10 feet. The body was found opposite 
the oil tank. This was about midway of the parallelogram indicating 
a park, spoken of in the testimony. An electric arc light hangs north 
of the Hannibal tracks, just west of the Hannibal depot. There is an 
even grade between the Hannibal and Wabash depots. Between the 
main track and the passing track there is a uniform space of 10 feet; 
the condition of the ground just the same as on the north side of the 
main track,—filled with fine cinders, and beaten down. Witness Darby 
says the ground from Eim Street east between the tracks is smooth 
andlevel. The undisputed evidence is that the rear end of the east- 
bound train on the main track was a considerable distance east of 
Elm Street. There was no witness to the accident. 

The theory of the defendant, as shown by its second instruction, 
is that, after leaving the Wabash depot, Meadows went east on the 
north side of the main track of the road, upon which the east-bound 
train was standing, and attempted to pass between two of the cars 
of that train, intending by that way to reach the west-bound train, 
on the south or passing track, or he walked along the south side, 
and was caught by the cars and killed, and, in support of the theory, 
it relies upon the evidence that the trunk of the remains was found 
between the main and side tracks, and the legs between the rails of 
the main track, and the evidence of Fitzpatrick as to Meadows’ pur- 
pose to take the west-bound train to St. Joseph. Whereas, plaintiff 
insists this theory is met by the facts that Meadows was familiar 
with the depot grounds; that he knew the smooth, beaten ground, 
10 feet wide, between the main and passing tracks; that the east- 
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bound train on the main track was standing east of Elm Street, on 
which he passed from the Wabash depot to the Hannibal tracks; 
the improbability of his spending 10 or 15 minutes going so short a 
distance as that between the Wabash depot and the point where he 
was supposed to have been struck; and the extreme difficulty of 
believing that a rational man would be guilty of the incredible folly 
of standing on Elm Street, where he could look east over a familiar, 
level, unobstructed way to the train he wanted to reach, and delib- 
erately choosing a way he knew would involve the difficulty and 
peril of passing between the cars of a train standing on the main 
track. 

The court gave the following instructions for plaintiff: “(1) The 
jury are instructed, if defendant issued to Daniel A. Meadows the 
policy read in evidence, and if they believe from the evidence that 
said Daniel A. Meadows, on or about the 30th day of July, 1892, 
was accidently run upon and over by a car or train of cars, on the 
track of the Hannibal & St. Joseph Railroad at Chillicothe, Mis- 
souri, whereby he sustained such violent and accidental injuries as 
to be externally visible upon his person, and which injuries, inde- 
pendent of all other causes, occasioned his death within ninety days 
from the happening of such accident; that plaintiff gave defendant 
immediate notice in writing, with full particulars of the accident, 
and furnished defendant with affirmative proof of the death of said 
Meadows, within seven months of the date thereof,—then the find- 
ing should be for the plaintiff. (2) the term ‘roadbed’ of a rail- 
road means that part of the railroad company’s right of way which 
is occupied by the ties and rails constituting the railroad track, and 
not the entire space included in such right of way; and in this case 
the ten feet of space, mentioned in evidence, between the tracks of 
the Hannibal & St. Joseph Railroad, mentioned in evidence, is not a 
part of the roadbed of said railroad, witbin the meaning of the con- 
dition of the policy read in evidence. (3) In absence of proof to 
the contrary, the law presumes that Daniel A. Meadows was, at the 
time of his death, exercising proper care for his safety.” For the 
defendent, the court gave the following instructions: “(1) The 
court instructs the jury that, under the term of the policy sued 
upon, Daniel A. Meadows, the deceased, was required to use due 
diligence for his personal safety and protection, and was prohibited 
from voluntarily exposing himself to unnecessary danger or perilous 
venture. By the term ‘due diligence,’ as used in this instruction, is 
ment the exercise of such care and caution as an ordinarily prudent 
man would use under similar circumstances; and, by the term 
‘voluntarily exposing himself to unnecessary danger or perilous 
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venture,’ is meant the intentional doing of some act which reason 
and ordinary prudence would pronounce dangerous. And if you 
believe from the evidence that the deceased, Daniel A. Meadows, 
was killed because of his failure to use due diligence for his per- 
sonal safety and protection, and because of his voluntary exposure 
to unnecessary danger or perilous venture, as these terms are 
defined in these instructions, your verdict must be for the defen- 
dant. (2) The jury are instructed that if they believe from the 
evidence that Daniel A. Meadows, deceased, at the time he met his 
deatb, was voluntarily exposing himself to unnecessary danger, they 
will find for the defendant. And the court further instructs the 
jury that an attempt to pass between two of the cars of a train upon 
the track of the Hannibal & St. Joseph Railroad at Chillicothe, Mis- 
souri, at night,—the train having the engine attached, and being in 
condition to run,—would constitute voluntary exposure, within the 
meaning of this instruction. (3) The court instructs the jury that 
if they believe from the evidence that Daniel A. Meadows was killed 
while being upon, or attempting to board, a train not provided by 
the railroad for the transportation of passengers, your verdict must 
be for the defendant. (4) The court instructs the jury that if you 
believe from the evidence that Daniel A. Meadows was killed while 
in the act of walking along or being upon the roadbed of the Han- 
nibal & St. Joseph Railroad at Chillicothe, Missouri, your verdict 
must be for the defendant. (5) The court instructs the jury that, 
in determining the question as to whether or not Daniel A. Meadows 
was chargeable with negligence, the jury must take into considera- 
tion all the facts and circumstances that were given in the case.” 

Before proceeding to certain specific exceptions discussed by 
counsel, it seems best to determine where the burden lies in this 
ease. The policy declared on insures Daniel A. Meadows, in the 
sum of $5,000, for the term of 12 months, commencing at 12 o’clock 
noon on the 11th day of July, 1892; said sum to be paid to his legal 
representatives, if he be dead, 

After due notice and satisfactory proof that the insured had, during the 
continuance of this policy, sustained such violent and accidental injuries as 
shall externally be visible upon his person, and which, independently of all 
causes, shall have occasioned death within ninety days from the time of the 
happening of such accident, 
upon certain conditions indorsed upon the back thereof. Other 
conditions were indorsed upon the back of said policy,—among 
them, the two following :— 

The claimant shall establish affirmatively, under any claim or proceeding 


thereunder, that the injury or death resulted from actual accident according 
to the policy :— 





1895. ] Meadows vs. Pacific Mut. Life Ins. Co. 727 


And further :— 


The insured agrees to use due diligence for personal safety and protection ; 
and this insurance does not cover, and the company will not be liable for, 
injury nor death while engaged in, caused by, resulting from, or attributable 
partially or wholly to, any of the following causes: Voluntary exposure to 
unnecessary danger or perilous venture, violating law, or the rules of any 
company or corporation, intentional injuries inflicted by the insured or any 
other person, or entering or trying to enter or leave any moving conveyance 
propelled by steam power, or riding in or upon any such conveyance not pro- 
vided for the transportation of passengers, or being upon a railroad bridge, 
trestie, or roadbed. 


The primary question is, what amount of proof is necessary to 
establish a prima facie case for plaintiff? In short, must he not 
only establish that the death of the assured was caused by “such 
violent and accidental injuries as shall externally be visible upon his 
person, and, independently of all other causes, occasioned his death 
within ninety days from the happening thereof,” but must he also 
prove that his intestate’s death was not caused by his violation of 
some one or more of the vast number of conditions and executory 
stipulations as to his future conduct indorsed upon said policy? 
The general rule of pleading upon a contract which contains con- 
ditions, exceptions, or provisos is thus stated by the Supreme Judicial 
Court of Massachusetts in Com. vs. Hart. (11 Cush. 130): “If such 
instrument contain in it, first, a general clause, and afterwards a 
separate and distinct clause, which has the effect of taking out of 
the general clause something that would otherwise be included in 
it, a party relying upon the general clause, in pleading, may set out 
that clause only, without noticing the separate and distinct clause 
which operates as an exception; but, if the exception be incorpor- 
ated in the general clause, then the party relying on it must, in 
pleading, state it together with the exception,” and the pleader is 
only required to state the subsequent facts which he is bound to 
prove: Gould, Pl. c. 4, §§ 20, 21; Vavasour vs. Ormrod, 9 Dowl. & R., 
597, 6 Barn. & C., 430; 2 Saund. Pl. & Ev. (2d Ed.), 1025, 1026. It 
has been ruled by the Supreme Court of the United States in Insur- 
ance Co. vs. Ewing (92 U. S., 377), that, in actions upon policies con- 
taining many provisos and conditions, the courts will require the 
insurance company to prove the’ want of compliance with any par- 
ticular proviso or condition upon which it relies, and this has been 
generally held as to conditions usually incorporated in life insurance 
policies that the policy shall be invalid if the assured shall commit 
suicide; the burden, in such cases, being cast upon the company to 
aver and prove the breach of that condition: Hodsdon vs. Insur- 
ance Co., 97 Mass., 144; Campbell vs. Insurance Co., 98 Mass., 381; 
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Redman vs. Insurance Co., 49 Wis., 431; Insurance Co. vs. Brown, 
57 Miss., 308. We think that the plaintiff here was only required to 
prove that the death of Daniel Meadows was caused by violent and 
accidental injuries visible upon his person, and that due notice of 
his death, and proof of loss, was made within the time required by 
the policy, and that defendant had the burden of proving his death 
was caused by one of the conditions by it specially pleaded. But 
for the stipulation in the policy, the negligence of the deceased 
would have constituted no defense whatever to the action. A fair 
construction of it simply permits a plea of contributory negligence, 
and the burden of sustaining that plea is upon the defendant who 
asserts it: Association vs. Sargent, 142 U. S., 691; Freeman vs. 
Insurance Co., 144 Mass., 572; Anthony vs. Associatian (Mass.) ; 
Badenfeld vs. Association, 154 Mass., 77; Goldschmidt vs. Insurance 
Co., 102 N. Y., 486. The plaintiff averred that all the conditions of the 
policy had been observed by his intestate. We think that the 
burden of establishing a violation of the executory stipulations that 
Mr. Meadows should use due diligence for his personal safety, and 
should not voluntarily expose himself to danger by going upon the 
roadbed of a railroad, properly developed upon defendant, and shall 
so treat it in the further disposition of the cause. 

The importance of settling the question of the burden of. proof 
becomes at once apparent when we come to considem the decisive 
question in the case,—the action of the circuit court in overruling 
the demurrer to the evidence. Defendant urges that every reason- 
able inference or rational conjecture tends to show that Meadows 
was attempting to pass between the cars of the east-bound train of 
the Hannibal & St. Joseph Railroad, and thereby lost his life; that 
in so doing he was violating his agreement with defendant, by 
voluntarily exposing himself to unnecessary danger, and by being 
upon said roadbed. But much of this is speculation. The plaintiff 
showed, beyond controversy, that Daniel Meadows died by violent 
injuries, which were plainly visible upon his body;' that the nature 
of these injuries left no doubt that they were the sole cause of his 
death; and proper proofs were made. Here he rested. He had 
made a prima facie case, unless we are required to presume that, 
because he was killed by being run over by cars on a railroad track, 
he was voluntarily exposing himself to unnecessary dangers, and 
was violating his agreement in regard to being upon a roadbed of a 
railroad, within the meaning of the policy. Such a presumption 
would destroy the presumption indulged by the law that Meadows 
was, at the time, exercising proper care for his safety. In the 
absence of all evidence to the contrary, the law presumes that he 
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was exercising due care for his protection. There is not a word of 
evidence tending to show he was intoxicated, or that he was robbed 
and murdered. He was aman of the full age of discretion, and of 
business habits. Under such circumstances, the language of Judge 
Agnew in Allen vs. Willard (57 Pa. St., 374), is very pertinent. He 
says: “The natural instinct which leads men in their sober senses 
to avoid injury and preserve life is an element of evidence. In all 
questions touching the conduct of men, motives, feeling and natural 
instincts are allowed to have their weight, and to constitute evi- 
dence for the consideration of courts and juries.” And this court 
in Buesching vs. Gaslight Co. (73 Mo., 219), said: “ Now, the law 
presumes that the deceased was in the exercise of ordinary care, and 
this presumption is not overthrown by the mere fact of injury;” cit- 
ing Shear. & R. Neg., 44; Hoyt vs. City of Hudson, 41 Wis., 105; 
Gay vs. Winter, 35 Cal., 153. And in Parsons vs. Railway Co. (94 
Mo, 286), this court again said: “There is no contributory negli- 
gence in the case, so far as the evidence goes. It can only be found 
by indulging in unwarranted presumptions. The only presumption 
the law indulges in respect thereof in that the deceased was in the 
exercise of ordinary care and diligence at all times, in the discharge 
of his duties, until the contrary appears.” “It was not incumbent 
upon plaintiff, in the first place, to prove that the deceased was in 
the exercise of ordinary care and prudence:’ Buesching vs. Gas- 
light Co., 73 Mo., 219; Huckshold vs. Railway Co., 90 Mo., 548; 
Crumpley vs. Railroad Co.,111 Mo., 152. And, in the absence of all 
the evidence of how he came to be thrown under tbe train which 
killed him, the presumption is that it was the result of accident: 
Mallory vs. Insurance Co.,47 N. Y., 52; Lancaster vs. Insurance Co., 
62 Mo., 121. . 

It follows that, by invoking these presumptions, plaintiff not only 
established a death by violence, but that his intestate was in the 
exercise of ordinary care and prudence when he met his death, and 
that it was caused by accident. Nor is this presumption rebutted 
by the unexplained fact that his body was found mangled upon a 
railroad track. There were many purposes for which he might law- 
fully go upon or cross the railroad track. In Badenfeld vs. Associ- 
ation (154 Mass., 77),—case strikingly similar to this,—the trial 
court was asked to rule, upon the undisputed evidence, that the 
defense of want of due diligence, or of voluntary exposure to 
unnecessary danger, by the deceased, was made out, and to instruct 
the jury to find for defendant, which was refused, and assigned as 
error. We can do no better than to adopt the reasoning of the 
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Supreme Court of Massachusetts in that case: ‘There was no evi- 
dence of the cause of his fall, and it cannot be contended that the. 
mere fact that he fell under the cars is a defense. The real conten- 
tion of the defendant, expressed in different forms in its prayer for 
instructions, is that the mere fact that the deceased was in a danger- 
ous place (on the platform east of the track), or as stated in one 
prayer for instructions, doing a dangerous act (leaving a car while 
it was in motion), is, as a matter of law, conclusive proof that he did 
not use all due diligence for personal safety and protection, and 
that he voluntarily exposed himself to unnecessary danger. This 
is not an action against the railroad company, in which the mutual 
rights and duties of a person injured and the company are involved. 
As regards the defendant, the deceased had a right to go upon the 
platform, and to examine the wall of the building, and the girders, 
and the platform, and the cars standing upon the track, and to 
enter and leave them. None of these acts would, of itself, be evi- 
dence of want of due diligence for personal safety, or of voluntary 
exposure to unnecessary danger. Any of them might be done care- 
fully or carelessly. The manner and circumstances of the act would 
give character to it. The fact that the deceased was upon the plat- 
form, and that he was injured in the manner shown, clearly do not 
constitute negligence, in law, or afford conclusive evidence of negli- 
gence. The defendant asked instructions upon the hypothesis that 
deceased fell while leaving the car, when it was in motion. There 
was no evidence that he so fell, but, if it conld be inferred, it would 
not be conclusive of his negligence. That would depend upon the 
circumstances, and there would be no presumption that the circum- 
stances were such as to make it negligent. If the jury could sur- 
mise that he left the car when it was in motion, under circumstances 
which rendered the act negligent, they could equally well surmise that 
he left it under circumstances which would show that the act was 
not negligence. * * * If the jury infer an act, they are not, 
without evidence, at liberty to infer that circumstance which made 
the act negligent. The jury could not properly found their verdict 
upon particular facts found without evidence. The real question 
was whether the facts directly proved by the evidence, and those 
inferred from them, sustained the burden of proof, which was upon 
the defendant; and this was clearly a question for the jury, and not 
for the court, unless the court could rule that there was not suffici- 
ent evidence.” In Anthony vs. Association (Mass.), a passenger in 
good health, on a train for Denver, was found unconscious upon the 
ground between the platform and the nearest rail of the track, at 
Granite Station, as the train was moving out of the station. His 
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legs were crushed, and he died in four hours. In addition to a 
clause providing that he should not voluntarily expose himself to 
unnecessary dangers or hazards, was the following :— 

Standing, riding, or being upon the platform of moving cars, other than 
street cars, or riding in any other place not provided for the transportation 
of passengers, or entering or attempting to enter or leave any public convey- 
ance using steam as motive power, while the same is in motion, are hazards 
forbidden by this policy. 

It was insisted—First, that the burden was on plaintiff to show 
that his intestate’s death was not caused by a violation of the clause 
last cited; and, secondly, that the court should have taken the case 
from the jury. But the Supreme Court of Massachusetts again held 
that, under the general rule of pleading, plaintiff was not required 
to allege or prove that the death was not caused by a violation of 
one of the conditions to which the insurance did not apply; and, 
secondly, that the court properly overruled the demurrer to the evi- 
dence; that while the circumstances pointed strongly to the infer- 
ence that the deceased was “ standing, riding, or being ” on the plat- 
form of the moving cars, yet, as a matter of law, a jury was not 
bound to find that fact. 

No error was committed in overruling the demurrer to the evi- 
dence. The circuit court could not say, as a matter of law, that 
defendant had affirmatively established its defence. 

2. This brings us, then, to a consideration of the instructions. 
The criticism of the plaintiff's first instruction is that it ignores the 
essential facts in the case, to wit, the facts tending to establish the 
defense. If this instruction stood alone, and the theory of the 
defense had not been strongly and clearly brought out by defen- 
dant’s instructions, defendant would have had just cause of com- 
plaint; but when all the instructions are read together, as they 
must be, it will be found there was no error: Owens vs. Railway 
Co. 95 Mo., 169; Bank vs. Hatch, 98 Mo., 376; Spillane vs. Railway 
Co., 111 Mo., 564. Nor was there any conflict between plaintiff's first 
and defendant’s fourth. They were simply predicated upon different 
hypothetical views of the evidence. 

3. Finally, it is insisted the court erred in defining “ roadbed,” in 
plaintiff's second instruction. As already stated, that instruction is 
in these words:. “ (2) The term ‘roadbed’ of a railroad means that 
part of the railroad company’s right of way which is occupied by 
the ties and rails constituting the railroad track, and not the entire 
space included in such right of way; and in this case the ten feet of 
space, mentioned in evidence, between the tracks of the Hannibal 
& St. Joseph Railroad, mentioned in evidence, is not a part of. the 
roadbed of said railroad, within the meaning of the condition of the 
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policy read in evidence.” We are cited by council to the lexico- 
graphers for the definition of “ roadbed,” and to cases defining road- 
beds for the purposes of taxation, but it seems to us these cases are 
not applicable here. The case of Piper vs. Association (Mass.), is 
pertinent, but, we think, is distinguishable from the case at bar, in 
the facts. There the evidence disclosed, beyond controversy, that 
the deceased was walking longitudinally on the roadbed between 
the tracks of the railroad, in front of the engine, and was struck 
and killed. The chief justice said: “The place where he was walk- 
ing was not fitted up asa way. It wasa part of the roadbed, and 
nothing more.” “That many people used it is immaterial.” In 
this case the evidence shows that the space between the main line of 
the Hannibal & St. Joseph Railroad and the park was.a well-beaten, 
level, and smooth walk, made of fine cinders beaten down, and the 
space between the main or north track and the passing track was of 
the uniform width of 10 feet, and of the same material as the walk 
between the park and the main track. Unlike the track in Piper 
vs. Association, supra, the evidence showed it had been made 
smooth to walk on; and the most prudent person would not have 
hesitated to have walked along said space, because there would be 
no danger from passing trains. A reasonable and fair construction 
of these words was contained in the court’s instruction. It would 
be most unreasonable to hold that, merely because this space was 
a portion of the right of way, one seeking passage on the trains of the 
company, or called there on business, to meet a relative or friend, on 
business or in the discharge of a social duty, should be charged 
with want of care for his welfare. There was ample space, upon a 
well-worn and smoothly-trodden path, and the court committed no 
error in declaring this space not a part of the roadbed: Follis vs. 
Association (Iowa); Insurance Co. vs. Langston (Ark.) 
The judgment is affirmed. Burgess and Sherwood, JJ., concur. 
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MUTUAL LIFE INS. CO., or New sae 
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SIMPSON* \ 


Where a disease is not due to contemporary causes even though it be not 
material, a false auswer in an application which is a warranty will defeat 
the contract. 


Ewine & Riva, for Plaintiff in Error. 
Baker, Borts, Baker & Lovett, for Defendant in Error. 


ALEXANDER, S. J. 

This was a suit by Elizabeth K. Simpson against the plaintiff in 
error, to recover on a life-insurance policy insuring the life of her 
husband, William Simpson, in the District Court of Harris County, 
in which she recovered judgment on a trial before a jury, which 
was, on appeal, affirmed by the Court of Civil Appeals; and on appli- 
cation of the insurance company, a writ of error has been granted. 
The insurance company defended on the ground, among others, 
that there was a breach of the warranties made by the assured on 
the faith of which the policy was issued, and that it was thereby 
avoided. The record discloses that, preliminary to the insurance, and 
as a basis thereof, inquiry was made of the applicant for insurance, 
as follows: ‘“ Have you ever had any of the following diseases ?” 
Then follow inquiries as to a variety of ailments, some of which are 
universally known to be be fatal, or likely to affect the duration of 
life; such as “consumption,” “ spitting or coughing of blood,” “ par- 
alysis,” ‘‘ apoplexy,” and “disease of the heart.” There are, also, 
inquiries made as to certain other physical disabilities, not neces- 
sarily or probably coming within the category above mentioned, 
such as “frequent or difficulf urination,” “ dizziness,” “ palpitation 
of the heart,” “ shortness of breath,” “headaches, severe, protracted, 
or frequent.” To the inquiry as to the last-mentioned, the assured 
answered: “ No.” 

It is conceded that the answers were warranties, and, if untrue, 
that the policy was avoided, without reference to their materiality 
as to the risk. The evidence shows that for many months prior to 
the contract, at irregular intervals, but frequently, the assured 
had what is designated in the evidence as sick headache; that it 
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was severe, accompanied by vomiting, and a pain in the region of 
the chest, which disability continued from 6 to 18 hours, but after 
sleep, which followed the vomiting, a normal condition existed. It 
also appears that all of these spells were preceded by excessive work 
and fatigue, and loss of sleep, which are assigned by the witness, 
plaintiff below, as the cause thereof, and it sufficiently appears that 
the assured was otherwise a man of robust health. 

The district court charged the jury to find for plaintiff, 
“unless * * * the assured, in his application and examination, 
upon which the policy was issued, touching his drinking wine, 
spirituous and malt liquors, and to what extent, and his former 
habit of drinking wines, spirituous and malt liquors, answered 
falsely, or unless they believed that in such application, touching 
whether assured ever had diseases, such as headaches, severe, pro- 
tracted, or frequent, and the particulars and duration of same, and 
as to his being in perfect health, the said assured answered falsely, 
in which case you will find for defendant. But you are charged 
that temporary illness of assured, in the course of everyday life, 
brought on by excessive exercise or overwork, is not embraced in 
said application, nor is an occasional drink of spirituous, vinous, or 
malt liquor embraced in the said application; but the answers in 
said application have reference to such diseases or ailments as indi- 
cate a vice in the constitution, or are so serious as to have some 
bearing on the general health, and such as, according to general 
understanding, would be called a disease. And you are charged 
that the questions and answers, respecting the drinking of spirit- 
uous, vinous, or malt liquors by assured, and former habits, men- 
tioned in said application, have no reference to au occasional drink 
taken, nor to occasional indulgences, unless such drinking was habit- 
ual.” This charge is approved by the Court of Civil Appeals as a cor- 
rect exposition of the law of the case. There is no complaint in the 
application for writ of error that this charge is on the weight of the 
evidence. 

It is not deemed necessary to set out the charges requested and 
refused, or the assignments of error complaining of the charge and 
the refusal of charges, They are sufficient to require a determina- 
tion as to whether there was material error in the instructions of 
the court. Justice Ramsey and the writer agree that the part of the 
charge which instructs the jury that the answers of the assured 
have reference to such diseases or ailments as indicate a vice in the 
constitution, or are so serious as to have some bearing on the gen- 
eral health and on the continuance of life, was a material error, prej- 
udicial to defendant, for which the judgment of the court of civil 
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appeals should be reversed. We are not unmindful of the well- 
recognized rules as to the constructions of contracts of insurance,— 
that forfeitures are not favored, and that generally, in cases where 
there is doubt or ambiguity, that construction should be adopted 
most favorable to the assured,—the reasons for which are obvious, 
and need not be recounted. On the other hand, when the language 
of contracting parties is plain and unambiguous, and there is no 
reason for misunderstanding the purport thereof, effect must be 
giver to it, enlarged or limited only by the nature of the subject to 
which it is applied. Said the United States Supreme Court, speak- 
ing by Justice Jackson, in the case of Imperial Fire Ins. Co. vs. Coos 
Co. (151 U. S., 462): “It is settled by this court that when an insur- 
ance contract is so drawn as to be ambiguous, as to require inter- 
pretation, or to be fairly susceptible of two. different constructions, 

* * * that construction will be adopted which is most favor- 
able to the assured. But the rule is equally well-settled that con- 
tracts of insurance, like other contracts, are to be construed accord- 
ing to the sense and meaning of the terms which the parties have 
used, and if they are clear and unambiguous, their terms are to be 
taken and understood in their plain, ordinary and popular sense.” 
As said by the Court of Appeals of New York (Mack vs. Insurance 
Co., 106 N. Y., 560), as quoted by Judge Jackson: “It tends to bring 
the law itself into disrepute when, by astute and subtile distinc- 
tions, a plain case is attempted to be taken without the operation of 
a clear, reasonable, and material obligation of the contract.” 

The charge of the court and the opinion of the Court of Civil 
Appeals virtually assume that, because the inquiry is about diseases, 
it is necessarily and always about diseases which either indicate a 
vice in the constitution, or are so serious as to have some bearing 
on the general health and on the continuance of life; and this, not- 
withstanding the specific inquiries may be as to physical disabilities 
or ailments which, according to common understanding, are dis- 
eases, but which, nevertheless, are not understood to indicate the 
conditions enumerated in the charge. This seems to reverse a 
common rule of the construction of language. If it be true that 
when an inquiry about diseases is made, it means only such as are 
mentioned in the charge, notwithstanding the specific inquiries are 
about ailments not usually indicating such conditions, the well- 
established distinctions between warranties and representations 
would be useless, for then there would be a breach of warranty 
only when the matter warranted was both false and material to the 
risk. The word disease may include, and is often used to designate, 
ailments more or less trival. Medical science, as expounded by its 
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experts, has not definitely determined all of the physical ailments 
which indicate a vice in the constitution, or have a direct tendency 
to shorten life. Through abundant caution the insurance company 
may, if it elects, inquire about any ailment, and take a warranty 
concerning it, lest it might affect the risk, although it cannot be 
known that it will. 

The length of this opinion precludes more than a brief reference 
to some of the cases cited by defendant in error and discussed by 
the court below. In the Cushman Case (70 N. Y., 73), from the opin- 
ion in which the language of the charge under discussion seems to 
have been copied, it is noticeable that the court says that “it must 
be generally true that before an ailmentcan be called a disease, it 
must be” such as is indicated in the language of the charge. ‘The 
case was one upon conflicting evidence as to whether assured had 
ever had disease of the liver, or any serious disease, and it was 
decided that the defendant was not entitled to have a nonsuit 
entered, and that whether there were such diseases was properly 
submitted to the jury, and this is all that the case decides. In the 
case of Insurance Co. vs. Trefz (104 U.S., 197), the assured, to ques- 
tions about various diseases, answered, “ Never sick,” and it dis- 
tinctly appears that he was never sick of any of the diseases inquired 
about, and, notwithstanding an apparent disclaimer by the court, the 
case obviously was in part determined upon the fact that the assured 
was a foreigner, unfamiliar with the English language. In Connecti- 
cut Mut. Life Ins. Co. vs. Union Trust Co. (112 U. S., 250), the 
inquiry was about an affection of the liver, and we think it is distin- 
guishable from an inquiry about “headaches, severe, frequent, or 
protracted.” To avoid misconstruction, we state that we do not 
think, if the disability inquired about was not inherent, but was pro- 
duced by extraordinary conditions such as those described in the 
record, that the answer to the question should be held untrue. 

For the purpose which will appear, we state that the following 
further inquiries were made of the assured, to which his answers 
follow: “Do you ever drink wines, spirits, or malt liquors? No. To 
what extent? Not at all. Former habit of drinking wine, spirits, 
or malt liquors? Not at all.” Justice Ramsey desired it stated 
that, in his opinion, that part of the charge which instructs the jury 
that an occasional drink of liquor is not embraced in the applica- 
cation, and the questions and answers have no reference to an occa- 
sional indulgence, unless such drinking was habitual, was material 
error, for which the judgment should be reversed. He holds that 
the questions must be considered together, and that the obvious 
purpose of the questions was to ascertain whether the assured, at 
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the time, or in the past, had been addicted to the use of intoxica- 
ting liquors, and the extent thereof, and that the charge precluded 
the jury from giving proper consideration to the evidence about the 
drinking of the assured, and that the meaning of these questions 
and answers should have been submitted to the jury, unrestrained 
by these limitations in the charge. The writer is of the opinion 
that since the question of former habit was properly submitted, and 
since there was no evidence of the falsity of the answers to the first 
two questions, if there was error in this part of the charge, it was 
harmless. ; 

It is not believed that the other complaints of error are well 
founded, nor is it considered necessary to discuss them. For the 
error first indicated, the judgment of the Court of Civil Appeals is 
reversed, and the cause is remanded. 


Hung, 8. C. J. (dissenting.) 

I am of opinion that this case was properly determined by the 
court of civil appeals. Conceding all that is claimed as to the dis- 
tinctive force of a warranty, it is still true that the situation and pur- 
poses of the parties to it must be considered, just as they are in 
cases of contracts in other forms. 

The purpose of a life insurance company is to secure risks on 
sound lives. It is interested in knowing that the applicant for 
insurance is not affected with infirmities that will hasten the event 
against which it insures. 

It inquires about his “diseases.” I think that according to com- 
mon understanding a disease is an affection that takes hold of its 
victim, abides with him, impairs or menaces his functional vitality 
and lessens the probabilities of the average duration of his life. 

The charge upon which the case is reversed seems to me to be 
warranted by the evidence upon both points named in the opinion. 


Vou. XXIV.—47. 
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A deputy sheriff intentionally killed by a resisting prisoner does not come to 
his death by accidental injuries within the meaning of an accident policy, 
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Hazeriae, J. 

One Winship was soliciting agent for Oliver, a general agent of 
the appellant. An application for an accident policy was prepared 
by the solicitor, and signed by the applicant, Stewart M. Carson, of 
Branford, Fla., in which the “kind of business” in which Carson 
was engaged was stated to be ‘“‘ merchant druggist,” and his duties 
“fully described ” as “salesman in store.” The back of the policy 
described the applicant as a “druggist,” and upon its receipt he 
returned it to Oliver, at Macon, Ga., asking him to correct it as he 
was not a druggist, but a “dealer.” The agent informed him that, 
if a correction was necessary, the company would have to know 
what kind of a dealer he was, but, as he was insured in division A, 
no correction was needed. It is admitted in the pleadings that in 
addition to being a dealer in confectioneries, etc., the applicant was 
a deputy sheriff, with power to make arrests; and it further appears 
that on May 8, 1891, he was shot by a prisoner whom he had ar- 
rested and was conducting to jail, and died in less than half an hour 
thereafter. The policy is dated April 4, 1891, and by its terms the 
applicant, in consideration of the sum of $7, was insured for the 
term of three months against bodily injuries through external, 
violent, and accidental means (1) which wholly disabled him; (2) 
such injuries which partially disabled him; (3) such injuries result- 
ing in the loss of an eye; (4) loss of a hand or foot; and (5) loss of 
both hands or feet, etc., in which last event the full amount of policy, 
viz., the sum of $5,000, was to be paid to the insured, if he survived, 
or, if death resulted from such injury in 90 days, the full principal 
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sum was to be paid to R. Carson, the father of the insured. Among 
the conditions indorsed on the back of the policy, and upon which 
it issued, was one reading as follows: “(6) This insurance does not 
cover disappearances; nor suicide, while sane or insane; nor injuries, 
whether fatal or otherwise, of which there is no visible mark upon 
the body; nor accidental injuries, or death resulting from a cause 
directly or indirectly, wholly or in part, by hernia, fits,” etc.; “nor 
extend to or cover intentional injuries inflicted by the insured or 
any other person, or injury or death happening while insured is 
insane,” ete. 

This action was brought by the appellee, the father of the insured, 
and recovery on the policy is sought to be defeated: (1) The injuries 
resulting in the death of the insured were not through accidental 
means; because (2) the insured lost his life by reason of an inten- 
tional injury inflicted by another person, and the terms of the con- 
tract do not extend to or cover such a state of case; (3) the insured 
concealed from the company his hazardous employment as deputy 
sheriff; and (4) the agreement was to insure Carson as a merchant 
or druggist, and not otherwise, as was fully explained to the appli- 
cant, and agreed to by him, with a knowledge of all the facts. The 
lower court held that the injuries were accidentalky inflicted, in the 
meaning of the policy;.that the words “intentional injuries inflicted 
by another person,” within the meaning of the condition of the 
policy, meant such as did not result in death, and therefore the 
conditions of the defeasance did not exist. Further, that the so- 
licitor of the company had notice that the applicant was deputy 
sheriff when he wrote his application, and this operated as an 
estoppel against their plea on that behalf, and that proof of any 
contract of insurance other than the writing was incompetent. 
Hence the jury were peremptorily instructed to find for the plaintiff 
the full amount of the policy. 

The first question presented is, what rights or benefits are secured 
to the insured on the face of the policy? The language is:— 


The American Accident Company, * * * in consideration of the * * * 
sum of seven dollars, hereby insures * * * Stewart B. Carson, * * * 
for the term of three months, * * * in thesum of $25.00 per week, against 
loss of time, not exceeding fifty-two consecutive weeks, resulting from bodily 
injuries effected, during the term of this insurance, through external, violent, 
and accidental means, which shall * * * wholly disable him from trans- 
acting any and every kind of business pertaining to his occupation, as de- 
cribed in application; or in the sum of $5.00 per week, not exceeding twenty- 
six consecutive weeks, if such injuries shall only partially disable the insured ; 
* * * or, if the loss of one eye shall result from such injuries alone within 
thirty days, will pay the insured the sum of $650 in lieu of said weekly in- 
dlemnity ; or if the loss of one entire hand or foot, by actual separation at or 
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above the wrist or ankle, shall result from such injuries, * * * will pay 


the insured the sum of $2,500; * * * or in the event of the loss of two 
entire hands or feet, or one entire hand or one entire foot, by actual separation 
at or above the wrist or ankle, or the entire sight of both eyes, solely through 
the injuries aforesaid, within thirty days, will pay the insured the full 
principal sum of $5,000, if he survives, or, if death result from such injuries 
alone within ninety days, will pay the full principal sum of $5,000 to R. 
Carson, his father, if surviving, or, in event of his prior death, to the legal 
representatives of the insured: Except that if the insured is injured or killed 
in any occupation or exposure classed by this company as more hazardous 
than that, herein given, and named in his application, or if, through any 
physical disability, he is not entitled to a policy in the division herein named, 
the insured or his beneficiary shall be entitled only to such sums as are named 
in the division in which such more hazardous occupation or exposure is 
classed by this company. 


It would seem that the only insurance against death provided for 
by the letter of the contract was upon the death of the insured 
when he did not survive the loss of “two entire hands. or feet,” etc., 
but it appears that the company does not contend for such a literal 
construction, and the parties treat the contract as one of insurance 
against any and all bodily injuries, with certain enumerated ex- 
ceptions, resulting in death, through “external, violent, and acci- 
dental means.” And the indorsements and conditions on the back 
of the policy seem to sustain such a construction. The question is, 
however, can the bodily injuries resulting in the death of the insured, 
and confessedly inflicted intentionally on bim by the prisoner, in the 
encounter between them, be said to have been through “accidental 
means?” This question is answered affirmatively by the appellee, 
on the authority of the case of Hutchcraft’s Ex’r vs. Insurance Co., 
87 Ky., 300. We have examined the case carefully, and approve it, 
but we do not think it supports the appellee’s contention. That was 
a case of assassination for the purpose of robbery, and the court 
said: ‘“ Where the injury is not the result of the misconduct or the 
participation of the injured party, but is unforeseen, it is, as to him, 
accidental, although inflicted intentionally by the’other party.” “It 
will not be denied,” said the court, “that if a person were to 
maliciously fire his gun into a crowd of persons for the purpose of 
general mischief, or were to maliciously wreck a train of cars for 
the purpose of injuring whoever might be on board, whereby one 
or more persons were shot or mashed, that the casualty befalling 
these persons, as far as they were concerned, would fall within the 
term of ‘accidental means.’” We have no evidence that the word 
“accidental,” as used in the policy, is to be given any technical 
meaning; and to the ordinary mind it would be most absurd to say 
that a deputy sheriff who was intentionally killed by a resisting 
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prisoner, for the purpose of effecting his escape, came to his death 
by an accident. It may be true that these accident policies, so 
carefully providing, as they usually do, against the payment of the 
insuranee money in almost every conceivable case, must be strongly 
construed to the advantage of the insured; but to so construe these 
words, “by accidental means,” as to embrace such an act as that by 
which Carson lost his life, would be wholly without reason. Again, 
it cannot be said that the injuries were not intentionally inflicted on 
the insured by another, and as the policy purports to be one of 
insurance against bodily injuries resulting in different forms of 
disability, including death, we must suppose that the words “ inten- 
tional injuries” were used with reference to every form of disability 
theretofore named in the policy,—death as well as total or partial 
disability,—and so on throughout the list. In view of what we have 
said, it follows that the appellee cannot recover; but it is proper td 
add that the proof disclosed, without contradiction, that the insured 
did not contract for any insurance against accidents, except as a 
“ dealer;” his own declarations to a number of witnesses being that, 
when acting as deputy sheriff, his policy afforded him no protection, 
and entitled him to no benefits. Judgment reversed, with directions 
to dismiss the petition. 


SUPREME COURT OF INDIANA. 


PEOPLES’ MUT. BEN. SOCIETY 
v8. 


McKAY.* 


An admission of the validity of the plaintifi’s demand except as to the 
amount, and a stipulation of the defendant to confine itself to that ques- 
tion, is an admission of insurable interest. 

Where the policy provided that in case of insufficiency of the assessment only 
a pro rata amount should be paid, the burden of showing insufficiency is 
on the company. 

A finding of the jury that $41,000 was collected on the assessment and 158 
claims were payable out of the amount, but not setting forth the amount 
of any of the claims except that of plaintiff, did not show that he was 
not entitled to a full recovery. 


Hussett & Donar, for Appellant. 
Van Freer & Havenstetn, for Appellee. 


* Decision rendered Dec. 11, 1894. 
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Hackney, C. J. 
The appellee sued the appellant upon a policy of life insurance 
issued by the appellant upon the life of George Parliament, the 
appellee’s father, providing an insurance 
For a sum not to exceed four-fifths of the amounts collected from one as. 


sessment on all the members [of this class]. * * * If death occurs after 
three years, the amount shall not exceed $4,000 dollars. 

One of the conditions of said policy was:— 

That the society shall at no time, nor under any circumstances, make to 
exceed two assessments per month, and the losses of each alternate two 
months of each year, beginning with the first two months, shall be paid by the 
assessments of the following two months—losses of January and February paid 
by the March and April assessments and the March and April losses by May and 
June assessments, etc. But should the losses of any two months amount to 
more than 80 per ceut of the amount collected from the four assessments of the 
two months following, then and in every such case the 80 per cent of the 
amount collected from the four assessments of the two months following shall 
be divided pro rata among the beneficiaries of said two months’ losses, and the 
amount so divided shall be received and accepted as full payment of the cer- 
tificate or certificates held as aforesaid. Should one assessment be sufficient 
to pay two months’ losses, then only one assessment shall be made during 
the two months. If two are required, two will be made, one each month, etc. 
All losses shall be considered as having occurred in the months in which the 
proofs of death are approved by the society. 


There were five paragraphs of complaint and five paragraphs of 
answer. The fourth paragraph of complaint was withdrawn, and 
questions were made upon motions to make more specific, and 
demurrer to the other four paragraphs, while the sufficiency of the 
answers was questioned upon demurrer; and the ruling of the court 
in sustaining the second and fifth answers is assigned as cross error. 
At the trial the appellant, by counsel, Henry C. Dodge, made the 
following statement, admission, and waiver to the court, the jury, 
and counsel for the appellee: That he “admitted the validity of the 
plaintiffs demand against the defendant, except as to the amount 
plaintiff was entitled to recover, and announced, as aforesaid, that 
the defendant admitted its liability to the plaintiff, except as to the 
amount plaintiff was entitled to receive, and announced, as afore- 
said, that the defendant would confine its defense wholly to the 
second and fifth paragraphs of its answer; and the said acts on the 
part of said Henry C. Dodge were done in accordance with the in- 
structions of defendant, and in accordance with the instruction 
of Ephraim T. Gilman, the vice-president of the defendant, who 
was then present in court and representing the defendant therein, 
and who then and there agreed to the same. The plaintiff 
did not then introduce any evidence, but the case proceeded to trial 
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upon the issues formed upon the second and fifth paragraphs of de- 
fendant’s answer. The appellant’s said second and fifth paragraphs 
of answer sought only to limit the recovery to the sum of $312.00 
under the condition of said policy above quoted. The cause sub- 
mitted to a jury, and the trial resulted in a special verdict, which 
found that said policy, with said condition, was on the 27th day of 
March, 1885, issued to the appellee upon the life of her father, 
George Parliament; that all of the conditions of the policy on her 
part, including payment of assessments and membership fees, had 
been fully performed, by the appellee; that said Parliament died 
on the 7th day of January, 1892; that proofs of death were made 
as required by the terms of the policy; that the policy had been 
taken out by the appellee with the written consent of the insured; 
that the action had been commenced within the time limited by the 
policy; that the appellant was a mutual benefit association, having 
no capital, and paying its losses from assessments upon its members, 
according to the provisions of its by-laws. It was found, also, that 
under one of its by-laws the appellant provided that its mortuary 
fund should consist of 80 per cent of the full amount collected from 
assessments in any given pool, and should be distributed among the 
beneficiaries of deceased members, whose claims were approved, 
with the pool next succeeding the one in which the assessment was 
levied, and as follows:— ; 

Each claimant, if not otherwise settled with, shall be entitled to first re- 
ceive the full amount of assessments that have been paid to the society on 
account of his certificate or certificates in which he or she is beneficiary, or 
his or her pro rata share thereof if more than one beneficiary; and, in ad- 
dition thereto, he or she shall also receive her pro rata share of the balance 
of said mortuary fund remaining after said assessments and money paid on 
previous settlements are deducted,—in other words, the balance of said 
mortuary fund will be divided equally among the shares approved in said 
pool not previously settled; and it, together with the assessments aforesaid, 
shall be paid to said claimant, and the amount so divided shall be considered 
as payment in full of the certificate terminating in said pools, and shall be so 
received by the beneficiary named thereon, or the legal holders thereof, who 
shall properly receipt the same in accordance therewith, and deliver them to 
the society at Elkhart, Indiana, upon the payment to them of said sum. All 
shares maturing shall be paid with the pool of the months in which the proofs 
of death maturing the same are approved by the society. In case any shares 
mature, the payment of which is contested by the society, and a judgment is 
rendered in favor of the plaintiff, said shares shall be placed in and paid 
equally with the shares of the pool then forming. 

It is further found that the 1st day of March, 1892, appellant 
levied an assessment upon all the members of said association in oc- 
cordance with its by-laws at that time; that 80 per cent of said as- 
sessment levied and paid amounted to the sum of $41,524.53; and 
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one hundred and fifty-eight other claims, representing one thousand 
one hundred and sixty-four shares, were entitled to distribution in 
said pool created by levying said assessment; that from said $41,- 
524.53 the sum of $333.57 was paid out on one claim, leaving a bal- 
ance of $41,190.96 with which to pay said remaining claims. It is 
found, also, that appellant made but one assessment during the 
mouths of May and June, 1892; that in the month of February, 
1892, the defendant levied and collected the regular assessment 
upon all its members, and retained therefrom 20 per cent of the 
same for expenses of the company; that on September 17, 1892, ap- 
pellee demanded payment of the policy, or that an assessment be 
made to pay it, but the appellant refused to do either, or to pay any 
sum thereon. It is further found that the by-law above found was 
enacted after the issuance of appellee’s policy, and without her 
agreement or consent.” The special verdict concludes in the fol- 
lowing words: “If, upon the foregoing facts, the law is with the 
plaintiff, and she is entitled to $312, then we find for plaintiff, and 
assess her damages at $312. If, upon the foregoing facts, the law is 
with the plaintiff, and she is entitled to $312 and interest on the 
same from the 17th day of September, 1892, then we find for the 
plaintiff, and assess her damages at $312 and interest on the same 
from the 17th day of September, 1892, to date. If, upon the fore- 
going facts, the law is with the plaintiff, and she is entitled to $4,000, 
then we find for the plaintiff, and assess her damages at $4,000. 
If the law is with the defendant, we find for the defendant.” The 
circuit court denied appellant's motions for a venire de novo for 
judgment on the special verdicts, and for a new trial, and sustain- 
ing the appellee’s motion for judgment in her favor for $4,000, and 
overruled appellant’s motion to modify the judgment as to the 
amount thereof. These rulings, with those above mentioned as to 
the sufficiency of the complaint, and upon the motion to make more 
specific the fifth paragraph of complaint, are urged by the appellant 
in seeking a reversal of the judgment. 

We are first to consider the effects of the appellant’s admission 
and waiver upon the trial, both as to the issues submitted and re- 
turned by the jury, and as to the alleged errors assigned in this 
court. The objection to the second paragraph of complaint was 
that it alleged no facts disclosing an insurable interest on behalf of 
the appellee in the life of the insured, while appellee contended that 
the allegation that the insurance was taken by her “ with the written 
consent of the insured” was sufficient under sections 4902, 5048, 
5050, Rev. St. 1894 (sections 3848-3850, Rev. St. 1881). The ob- 
jection to the fifth paragraph of complaiut, both upon motion to 
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make more specific and upon demurrer, was that the allegation that 
the insured and the appellee both resided in the state of Michigan 
at the time of the issuance of the policy or certificate, and that under 
the laws of that state the appellee was charged with a duty of sup- 
porting indigent parents, did not disclose an insurable interest in 
the life of the insured; that it should appear that appellee continued 
to reside in that state up to the time of the death of the insured. 
Upon others of the motions made, as we have stated, the appellant 
sought to save the question as to whether the appellee held an in- 
surable interest in the life of her father. It is insisted by the ap- 
pellant that the effect of the admission above referred to was only 
to waive the introduction of evidence, and not as admitting a right 
of recovery. This, in our opinion, is not the effect of the admission; 
but, when accepted and acted upon by the ‘appellee and by the trial 
court, it was equivalent to a waiver of any question of the appellee’s 
right of recovery, and an express limitation of the issue to the amount 
of the recovery, as presented by the second and fifth paragraphs of 
answer. The appellant “admitted the validity of the plaintiff’s de- 
mand against the defendant, except as to the amount plaintiff was 
entitled to recover,” and “ admitted its liability to the plaintiff, ex- 
cept as to the amount plaintiff was entitled to receive, and announced 
* %* * that the defendant would confine its defense wholly to 
the second and fifth paragraphs of its answer.” All questions, 
therefore, as to the insurable interest of the appellee, were expressly 
waived, and were no longer in issue. Evidence upon them was not 
required, and without it a finding of the facts relating thereto was 
not only unnecessary, but was impossible. Having thus conceded 
the cause of action and right of recovery, and the concession having 
been received and acted upon, it became a fixed fact in the case, as 
much as if it had formed a part of said answer. It cannot now be 
withdrawn or limited in its operation, and must stand as a waiver of 
such questions for all purposes. 

The motion for a venire de novo and the motion for judgment in 
appellant’s favor are conceded to present the same question, namely, 
that the verdict did not find definitely an amount which the appellee 
should recover in the event that the law should be with her. It is 
not necessary to our conclusion that we determine which motion 
pursued the proper practice. As we have said, the issue tried was 
confined to the question of the amount of recovery authorized. The 
jury found the issuance, terms, and conditions of the policy, the 
amount of the pool from which the appellee’s loss, if approved, 
should have been paid, the number of claims against such pool or 
fund, and the number of shares to participate therein, but it did not 
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find the proportion sustained by such claims or shares to the fund, nor 
the proportion of said fund applicable to the appellee’s claim, or any 
claim against such fund. It is insisted by the appellant that the bur- 
den of showing what proportion of said fund was applicable to this 
policy was upon the appellee, while the appellee maintains that the 
insurance was for $4,000, unless 80 per centum of the assessment 
for its payment should not equal said sum; that the membership: 
the amount of the assessment, the Josses participating in said amount, 
the extent of lapses, etc., were matters peculiarly within the knowl- 
edge of the appellant, and, upon the issue as presented by the 
answers and waiver of the appellant, the burden of proving that the 
allotment to said policy was less than the maximum thereof rested 
upon the appellant. We have no doubt, under the decisions in this 
state, that the appellee’s position is correct: Association vs. Hough- 
ton, 103 Ind., 286; Supreme Lodge vs. Knight, 117 Ind., 489; Society 
vs. Werner, 6 Ind. App., 614. In Supreme Lodge vs. Knight, supra, 
the policy insured for $2,000, with a provision that, if there should 
be less than two thousand members subject to assessment to pay 
said policy, the same should be paid at the rate of one dollar to 
each member in good standing in the class to which such policy be- 
longed. It was there held that the-number of members being a 
matter peculiarly within the knowledge of the insurer, the burden 
was on the latter to establish the insufficiency of the collected as- 
sessment to pay the full amount of the policy. It was held that the 
claimant made a prima facie case, authorizing a recovery of the 
amount of the policy, by showing the issuance of the certificate, 
performance of its conditions by the claimant and the assured, and 
a failure of performance on the part of the insurer. ‘lhe appellant’s 
learned counsel attempt to distinguish the cases cited from the pres- 
ent by the claim that in such cases the policies provided an insur- 
ance for a sum certain, with a condition that, if the fund raised by 
assessment should not be sufficient, the payment should be equal to 
the fund raised. We do not observe the distinction. The policy 
before us promises a definite maximum sum,—$4,000,—and contains 
the condition that, if a certain fund to be raised is not sufficient to 
pay that sum, payment may be made with the fund raised for that 
purpose. The policies in the case cited did not differ from that 
before us upon the question under consideration. It is plain, there- 
fore, that the appellee’s right of recovery was of the $4,000, unless 
it was made to appear that the fund from which the loss was payable 
was insufficient to pay that sum. The burden of that issue was as- 
sumed by the appellant’s answers and admissions, and was cast upon 





1895. ) Peoples’ Mut. Ben. Society vs. McKay. 747 


the appellant by the law. If not discharged, the sum appellee was 
entitled to recover was $4,000. 

It is said that the finding as to the sum of the recovery was indeti- 
nite by reason of the conclusion that the sum should vary according 
to the three contingencies stated, namely, $312, $312 and interest 
from a date stated, or $4,000, as the law should require under the 
facts found. We are unable to agree with counsel in this position. 
No fact is required to be supplied by the court upon the conclusions 
of the jury. Upon the facts returned, it became a question of law, 
and not one of fact, as to which of the three sums should constitute 
the recovery. That the second sum should have required a calcula- 
tion does not render it objectionable as an indefinite finding: Daw- 
son vs. Shirk, 102 Ind., 184. If the facts found did not discharge 
the burden resting upon the appellant under its answers and ad- 
missions, then it would appear that there was no contingency in 
which $312 would be recoverable under the law, and that the only 
possible recovery would be the sum of $4,000, if there were no facts 
found defeating a recovery upon the prima facie case admitted by 
the appellant, atid found by the jury from the policy, its conditions, 
and compliance with its terms by the appellee. The two contin- 
gencies involving $312, or $312 and interest, in the event stated, 
would be treated as surplusage, and entirely disregarded. In our 
opinion, the finding that there was $41,190.96 in the pool from which 
to pay one hundred and fifty-eight claims in amounts not found is 
not sufficient to discharge the burden resting upon the appellant. 
From such finding it could not be ascertained what proportion of 
said pool or fund was properly subject to the payment of this claim, 
if any. A necessary fact not found is presumed to have not been 
proven, when considering the special verdict: Town of Fowler vs. 
Linquist (Ind. Sup.). 

The appellant’s motion to modify the judgment for the reason that 
it was excessive, we may say, without considering the form or the 
sufficiency of the motion, was correctly overruled, if our holding 
that the finding authorized a judgment for $4,000 is correct. 

The appellant’s motion to modify the judgment for the reason 
that it was excessive, we may say, without considering the form or 
the sufficiency of the motion, was correctly overruled, if our holding 
that the finding authorized a judgment for $4,000 is correct. 

The appellant’s motion for a new trial assigned as reasons there- 
for (1) that the verdict was not sustained by the evidence; (2) that 
the verdict was contrary to law; (3) that the verdict was contrary 
to the law and the evidence. The motion properly raised the question 
that necessary facts were proven, but were not found by the jury: 
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Young vs. Berger, 132 Ind., 530; Branson vs. Studebaker (Ind. Sup.); 
Elliott’s App. Proc., § 757. The motion does not raise an objection 
to the special verdict that the damages are excessive. The ap- 
pellant’s counsel’urge that “the special verdict finds as a fact, in the 
sixteenth finding of facts, * * * every material fact set up in 
the * * * answers, and an assessment of damages of $4,000 
would be clearly contrary to law and the evidence.” The whole evi- 
dence, uncontradicted, sustains that finding of facts. While appellant’s 
position that $4,000 was excessive may be correct, that position was 
directed to the judgment of the court upon the motion to modify, 
and we there passed upon it adversely to the appellant. The ver- 
dict upon the facts returned, was not, as we have shown, excessive 
in the return of $4,000. With the above quotation from the appel- 
lant’s brief, it is utterly inconsistent to contend that the special 
verdict omitted findings of facts proven by the evidence, and alleged 
in the answers; yet it is argued that the jury should have found that 
appellee was entitled to $312 because a witness testified, uncontra- 
dicted, to the conclusion that such sum was that to which appellee 
was entitled in repayment of the money paid in by her, and that the 
fund of $41,524.53 had been consumed in paying claims against it. 
The embarrassment appellant’s position meets in resorting to the’ 
evidence to support a possibie finding in appellee’s favor for but 
$312, the sum claimed to have been paid in by her, payable from 
said pool of $41,524.53, is in the positive and uncontradicted proof 
that instead of approving appellee’s claim, and assigning it to said 
pool for payment in any sum, the claim “ was not approved and was 
not tabulated.” All of the evidence and the finding of the jury 
as to the said pool, its source, and its disposition were insufficient 
to establish an interest in the appellee in such pool, and the case 
was left, upon the evidence and the face of the verdict, to be deter- 
mined without reference to the pool. Appellee was not entitled to 
enter any pool, and receive distribution therefrom, unless her claim 
had been approved and tabulated for participancy in the pool de- 
rived from assessments levied to pay such claim and other claims 
belonging to the number levied for. The issue, the burden of which, 
we have shown, rested upon the appellant, namely, that of proving 
that appellee’s admittedly valid claim and her right of recovery 
were in a sum less than the maximum obligation of the policy, has 
not been established by the evidence nor found by the jury, and the 
judgment of the circuit court was proper. 

In the argument of questions presented in this case, counsel for 
the appellant have so far forgotten their privileges as to impugn the 
motions and reflect upon the integrity of the judge of the circuit 
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court. A class of attorneys practicing in the court, we regret to say, 
habitually commit this error, and we are constrained at this time to 
say that this practice not only tends to distract from the high esteem 
in which the trial courts of our state are justly held, but it belittles 
the station of those who indulge it, énd it brings them no better 
standing before this court, and certainly adds no strength to the 
causes they espouse. We are not entertained by reading reflections 
upon the trial judges, and, when their characters are not at issue in 
the cause, we hope to ever presume that their actions are guided by 
honorable and conscientious purposes. At best, all of mankind 
make mistakes; and it is surprising that in the vast and complicated 
business of the trial courts, conducted, as it must be, with dispatch, 
so few mistakes are made. That mistakes or misjudgment, or, we 
may say, mere differences of opinion, should not be characterized as 
insincere or dishonest, is a rule that counsel would insist upon in 
their own behalf, and should therefore be accorded by them to others. 
In the present instance, not only was the judgment of the trial court 
not tainted with partiality, but, in our opinion, it was legally cor- 
rect. The judgment is affirmed. 


Oprnton oN REHEARING.* 
Hacgney, J. 

The petition for a rehearing advances no question not considered 
in the original hearing, but the apparent earnestness and sincerity 
of counsel in claiming that we erred in construing the policy in this 
case to be similar to those in other cases cited by us.upon the ques- 
tion of the burden of proof induce us to add to what was said in the 
former opinion. The appellee’s policy insured for an amount not 
to exceed $4,000, but provided that its payment should consist in, 
and not exceed, four-fifths of the sum collected from one assessment 
of the members. This, it is insisted, is not an insurance for a 
definite sum, and skould be distinguished from Houghton’s Case, 103 
Ind., 286; Knight’s Case, 117 Ind., 489; and Werner’s Case, 6 Ind. 
App., 614, cited by us. In the first of those cases, and substantially 
so in the others, the policy insured for “$1,000, or so much thereof 
as may be realized from one assessment, not exceeding $1,000.” In 
either policy the maximum sum was stipulated, and its payment de- 
pended upon the uncertain amount collected from an assessment, 
but in either case no more should be paid than the collection for that 
purpose. If, in principle, there is any difference in the policies, we 
do not yet comprehend it. That there are mere verbal differences 
is conceded. But if there should be found a difference in the effect 


* Opinion rendered, May 28, 1894. 
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of the policies, as to the principle or theory upon which the insur- 
apvce should be paid, we discover no room for distinction in the ap- 
plication of the principle of law announced in the cases cited. In 
the Houghton Case it was said, at page 288,103 Ind.: “It would be 
difficult, if not impossible, for appellee to know how many members 
of the association there are. The books of the association doubtless 
show the number. These books are in the possession and custody 
of the officers of the association. If the members are such in num- 
ber that the assessment would not produce $2,000, that fact is 
known to the officers of the association; and they should set it up 
in an answer, and make good the answer by proof, as they readily 
could, if true. This, we think, is the reasonable rule to apply in a 
case like this, and especially where, as here, the insurer contests the 
claim upon other grounds, and utterly refuses either to pay, or 
make an assessment.” Why this rule is not applicable to the case 
in hand, we are not advised by counsel, further than in the claim 
that in the present policy no definite insurance is provided, while in 
the case from which we quote a definite sum was insured. The dis- 
tinction, if it existed, would make no difference in the application of 
the rule of law. 

It is again insisted that the waiver could not obviate the necessity 
for a finding, in the special verdict, of such facts as disclosed in the 
appellee an insurable interest. We held that the waiver had the 
effect to limit the issue to the amount of recovery, and there is 
neither reason nor authority for the ¢ontention that the jury should 
return facts outside the issue submitted to them: Belshaw vs. 
Chitwood (No. 17.381; at present term). The waiver became a fact 
in the case, of which the court was placed in possession by the 
record, and its legal effect was for the court. If the jury had been 
required to return any fact with reference thereto, it could have 
been but the statement of counsel, which, from the appellant’s 
standpoint, would have been but evidentiary. The conclusion of 
the court could not have been aided by it, and, being but evidenti- 
ary, it had no proper place inthe verdict. The petition is overruled. 
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COURT OF APPEALS OF KANSAS. 


SouTHERN DEPARTMENT, E. D. 


DWELLING-HOUSE INS. CO., or Boston, Mass., 
US. 
OSBORN.* 


The general rule is that, in the computation of time from an act done, the day 
on which the act is done will be excluded whenever such exclusion will 
save a forfeiture. Following this general rule, held, where a loss occurs 
September 15, 1889, under a policy of insurance containing a clause limit- 
ing the time within which an action may be maintained to six months 
‘after loss or damage shall occur,” and an action is commenced March 
15, 1890, upon said policy, said action can be maintained. 

Where a resident of this state. who is the head of a family, owns two houses 
located upon a lot and one-half of ground, containing less than one acre, 
within the limits of a city, and occupies one of the houses, with his family, 
for living and sleeping purposes, and the other for cooking and kitchen 
work, and also cultivates the grounds for his family, at the time he joins 
in a deed of assignment with a partner for the benefit of the creditors of 
said firm, held, both of said houses constitute a part of the homestead of 
the debtor and his:family, and no part of said premises is transferred to 
the assignee under said deed of Assignment. 


Where a house built for dwelling purposes is used by the owner thereof for 
cooking and general work in connection with an adjacent house where 
said owner and his family lodge and eat, such house so used for cooking 
and general purposes is not ‘“‘ vacant or unoccupied,” within the meaning 
of a clause in an insurance policy which provides that said policy shall 
become void if the house becomes ‘‘ vacant or unoccupied.” 

The denial of liability by a general adjuster sent by an insurance company to 
investigate losses under two policies issued by said company is the denial 
of the company, and waives the filing of proofs of loss. 


J.D. McCueverty, for Plaintiff in Error. 
D. 


J. D. Hinz, fur Defendant in Error. 


Coreg, J. 

This is an action brought in the District Court of Bourbon County 
‘upon a policy of msurance issued by the plaintiff in error to Robert 
Osborn upon a dwelling house located in Ft. Scott. From a judg- 
ment in favor of Osborn in the district court, the insurance company 
brings the case here. The material facts are that in December, 1886, 
the Dwelling-House Insurance Company, of Boston, Mass., through 
its resident agent at Ft. Scott, issued to Robert Osborn three policies 
of insurance. One of these policies does not enter into this case. Of 
the two policies which are connected with the matter in dispute, one 
covered a dwelling house occupied permanently by Osborn and his 
family, and the other, being the one upou which this suit is based, 


* Decisiun rendered, July 16, 18.5. Syllabus by the Court. 
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included a house built in part upon the same and in part upon the 
adjoining lot to the first-named house, and also a barn located upon 
the premises. The house covered by the policy in suit was leased 
by Osborn a part of the time, and when not rented a part of its 
rooms were occupied by Osborn and his family asa kitchen. The 
outbuildings upon the two lots were used in common when the 
houses were occupied by separate families, and Osborn reserved and 
cultivated the rear portion of both lots for a garden. About June 
15, 1889, the house covered by the policy in suit became vacant, 
and Osborn at once moved his kitchen stove and other kitchen furni- 
ture into it. He also had some flour in the pantry, and some bed- 
clothes in one of the closets. He began using that portion of the 
house indicated, and so continued to use said rooms until the morn- 
ing of September 15, 1889, when the house was totally destroyed by 
a fire, which also slightly damaged the house covered by the other 
policy. It is admitted that the insurance company was properly 
notitied of the loss. Then one Ira Smith, representing the company, 
visited Ft. Scott, adjusted the loss upon the damaged building, and 
declined to adjust the loss under the policy in suit. No proofs of 
loss were filed by Osborn for the house which was totally destroyed. 
It further appears that on July 5, 1889, the firm of Jones & Osborn, 
the latter being plaintiff below, made a statutory assignment for the 
benefit of their creditors. The petition and praecipe iv this case 
were filed in the office of the clerk of the District Court of Bourbon 
County, and a summons issued by him and mailed to the superin- 
tendent of insurance on March 15, 1890. A number of errors are 
assigned by the insurance company as grounds for reversal of the 
judgment of the trial court. 

The first question which claims our attention is whether this 
action was commenced in time. The policy in suit contained the 
following clauses bearing upon the question: “It is mutually 
agreed that no suit or action against this company upon this policy 
shall be sustainable in any court of law or equity unless commenced 
within six months after the loss or damage shall occur; and, if any 
suit or action shall be commenced after the expiration of said six 
months, the lapse of time shall be taken and deemed as conclusive 
evidence against the validity of such claim, any statute of }imitation 
to the contrary notwithstanding.” 

The amount of loss or damage to be estimated according to the actual cash 
value of the property at the time of the loss, and to be paid sixty days after 
notice, and due and satisfactory proofs shall have been made by the assured 


and received at the company’s home office at Boston, Mass., in accordance 
with the terms and provisions of this policy hereinafter named. 
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The plaintiff in error contends that as the loss or damage occurred 
on September 15, 1889, in order for the action to be maintained 
upon the policy in suit, such action must have been commenced by 
the 14th day of March, 1890; in other words, that in the computa- 
tion of time the day of loss must be included. And plaintiff in error 
further contends that this action was not legally commenced until 
the date of delivery of the summons to a proper officer for service, 
and argues that in the case at bar this was on the 17th of March, 
1890, the date when the summons was received by the superin- 
tendent of insurance, and that, even if the action was commenced 
by filing of petition and praecipe and the issuance of the summons, 
still the 15th of March was one day too late. The defendant in 
error contends that the period of limitation should commence at the 
expiration of sixty days after the notice of loss, within which period 
an action could not be maintained upon the policy, and that in the 
_computation of time the day of the loss should be excluded. It 
seems to be admitted, and is certainly well settled in this state, that 
& provision in an insurance policy limiting the time within which an 
action may be maintained is binding upon the parties, and had the 
effect of abrogating the statutes of limitation of this state. The 
first question, then, is, what constitutes the commencement of a civil 
action in this state? Paragraph 4136 of the General Statutes of 
1889 reads as follows: “A civil action may be commenced ina 
court of record by filing in the office of the clerk of the proper court 
a petition and causing summons to be issued thereon.” Under 
this paragraph, when the plaintiff filed his petition in the office of 
the clerk of the District Court of Bourbon County, and caused a 
summons to be issued thereon on the 15th day of March, 1890, his 
action was commenced. Was the actioncommenced in time? The 
position of the defendant in error, that the period of limitation 
commences at the expiration of the sixty days designated in the 
policy, within which notice and proofs of loss are to be given and 
filed, is not well taken. In the case of McElroy vs. insurance Co. 
(48 Kan., 200), the supreme court, in an opinion prepared by Mr. 
Commissioner Simpson, say: ‘‘ There is some contention in the brief 
of the plaintiff in error, although none at the bar, that, as this policy 
gave sixty days within which to make proofs of loss, this time (sixty 
days) must be deducted from the twelve months prescribed by the 
agreement; but the weight of the well-considered cases is against 
such construction.” The same doctrine is affirmed in Insurance Co. 
vs. Stoffels, 48 Kan., 205. This brings us to the question as to what 
rule is to be adopted in the computation of time under a policy con- 
taining a clause like the one in suit. Does the six months “after 

VoL. XXIV.—48. 
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the loss or damage shall occur” include the day upon which such 
loss or damage occurred, or in the computation of time is a rule 
similar to the one contained in section 722 of our Code to be adopted, 
and the day upon which such loss or damage shall occur to be ex- 
cluded? The learned counsel for the plaintiff in error argues that 
as the court held in McElroy vs. Insurance Co., and Insurance Co. 
vs. Stoffels, supra, that a claim in an insurance policy limiting the 
time for the commencement of an action abrogates the limitation of 
our Code as to time, then it would seem that the rule of our statute 
as to computation of time would not apply. Admitting the force of 
the argument, we would then be relegated to the general or com- 
mon-law rule for the computation of time. Our supreme court 
has in different cases applied the two opposite rules in the compu- 
tation of time, some of which cases are cited in the briefs of counsel. 
An examination of all these cases, as well as numerous authorities 
from other states, leads us to the conclusion that, while perhaps in 
a majority of cases where time is to be computed from some event 
or act done the day within which the event transpired or the act was 
done is included, yet in a large number of such cases the day of the 
transpiring of the event or of the doing of the act is excluded in the 
computation; and we think this is the general rule whenever such 
exclusion will prevent an estoppel or save forfeiture. In Bigelow 
vs. Wilson (1 Pick., 487), under a statute which allowed the redemp- 
tion of an equitable estate sold on execution within one year next 
after the time of executing by the officer to the purchaser the deed 
thereof, it was held that, in computing the year allowed for the 
redemption, the date on which the deed was executed should be 
excluded; and in Kimm vs. Osgood (19 Mo., 60), where letters of 
administration were granted January 12, 1852, ademand exhibited 
January 12, 1853, was held within one year after the granting 
of the letters. In that case the court says: “We state the rule, then, 
to be that in the computation of a period of time for an act done the 
day on which the act is done is to be excluded.” In Sands vs. 
Lyon (18 Conn., 18), the same doctrine is held, and in the opinion 
of the court the following language is used (at page 28): “That in- 
struments shall be so construed, if possible, as that they and the 
rights depending upon them shall be upheld, not destroyed; the 
presumption being that instruments are designed to be effectual, 
and not futile.” In Carothers vs. Wheeler (1 Or., 196), where a 
statute required an appeal te be taken from the board of commis- 
sioners to the district court within twenty days after a decision by 
said board, the court says: ‘For we hold upon authority, as well 
as in accordance with the rule laid down in our statute, that the 
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time within which an act is to be done shall be computed by exclud- 
ing the first day and including the last; and, if the last be Sunday, 
it shali be excluded.” In 1 Wood, Lim. Act. (2d Ed.), p. 122, after 
citing the different authorities in which the rule is laid down as 
above stated, that author says: “And this rule is applied to all 
species of contracts, bills of exchange, promissory notes, policies of 
insurance, wills, and other instruments. And they are to be so 
understood that the day of the date or the day of the act from which 
a future time is to be ascertained is to be excluded from the compu- 
tation.” The same doctrine is held in Menges vs. Frick, 73 Pa. St., 
137; State vs. Gasconade Co. Ct., 33 Mo., 102; Inhabitants of 
Windsor vs. Inhabitants of China, 4 Me., 208. We are satisfied 
that this doctrine is also in harmony with the case cited by the 
counsel for plaintiff in error decided by our supreme court, viz.: 
English vs. Williamson, 34 Kan., 212. And this rule ought specially 
to apply in a case like the one at bar, where the time within which 
an action may be maintained is practically limited to four months. 

The next question for consideration is, did the deed of assignment 
made by Jones & Osborn on July 5, 1889, convey the property de- 
stroyed to the assignee named therein? This depends wholly upon 
whether or not the property destroyed was exempt as the homestead 
of Osborn, for, if it was, the title did not pass to the assignee for the 
benefit of the creditors of Jones & Osborn. If it were not a part of 
Osborn’s homestead, then the title passed to the assignee, and the 
policy was void under the clause contained therein, viz.:— 

That if the property, or any part thereof, shall be sold or conveyed, or if 
the interest of the assured in said property, or any part thereof, now is or 
shall become any other or less than a perfect, legal, and equitable title and 
ownership, then and in every such. case the policy shall become absolutely 
void. 

It is conceded that at the date the policy was issued Osborn had 
a clear title to the premises covered by the policy, and that the only 
act, if any, which had deprived him of the title, was the assignment 
of Jones & Osborn above referred to. The correct rule to apply in 
such a case is, what was the situation at the time of the assignment ? 
If the use and occupancy of the premises covered by the policy in 
dispute were such at that time as to bring the house in question 
within the exemption allowed by the statute, it does not matter 
whether or not they were exempt at some prior period. As above 
stated, the house destroyed and covered by the policy in suit was 
located upon the boundry line of two lots. Both the house destroyed 
and the one damaged were upon a lot and a half of ground in the 
city of Ft. Scott, containing less than one acre. On July 5, 1889, 
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Osborn was occupying one house for living and sleeping purposes, 
and one for cooking purposes. He had the kitchen stove, tables, 
and other articles belonging to that part of the household in the 
house destroyed, and had used that house for kitchen purposes 
continuously since June 13th or 14th. The outbuildings were 
always used in common, even when he had a tenant in one of the 
houses, and the rear part of the yard was always reserved by him 
for a garden. There can be no doubt, under such circumstarces 
that the whole of said property was the homestead of Osborn, and 
as such did not pass by the deed of assignment. In Layson vs. 
Grange (48 Kan. 440), it was held that when a debtor owns a house 
and three lots, containing less than one acre, within the limits of a 
city, upon which he resides with his family, and also had a carpenter 
shop, which he afterwards converted into rooms, which he rented to 
a family, but did not lease the ground, and reserved the basement 
of such building for his own use, as well as the lot upon which the 
building was situated, that the property was homestead, and exempt 
from forced sale on execution. In that case the premises claimed as 
not being a part of the homestead were at the time an execution 
was levied upon them, actually rented to and occupied by a tenant, 
and were entirely separate from the house occupied by the debtor 
and his family as a residence, while in this case, at the time of the 
execution of the deed of assignment, and at the time of the 
fire, the building claimed as not a part of the homestead was being 
actually occupied by Osborn and bis family. Counsel for plaintiff 
in error relies upon Ashton vs. Ingle (20 Kan., 670), as an authority 
supporting his position that the house destroyed passed by the deed 
of assignment. In that case the portion of the property levied upon 
was being actually occupied by several tenants, excepting such oc- 
cupancy gained after judgment by the debtor, and, as the court say, 
for the purpose of defeating any levy of execution. But the court 
in that case lays down the rule that the status of the property at that 
time of judgment was what governed. Applying that rule to the 
case at bar, the governing status would be that which existed at the 
time Osborn made the deed of assignment. 

The foregoing facts stated, and views expressed, also answer the 
third question—was this house vacant within the meaning of the 
policy ?—in the negative. The house was being used for dwelling- 
house purposes, and was being occupied each day. It was neither 
vacant nor unoccupied under the authorities. In Shackelton vs. 
Sun Fire Office (55 Mich., 288), the house was occupied by a tenant 
who vacated it on June 19, 1883. The owner took possession, put 
her furniture in the building, but she did not take her meals or 
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lodge in the house, which was destroyed by fire July 4th. It was 
held that the house was not vacant or unoccupied within the meaning 
of the contract. In McQueeny vs. Insurance Co. (52 Ark., 257), a 
policy of insurance covered two houses, about thirty feet apart and 
in the same inclosure, one being occupied by the insured and the 
other to let at the time of the fire. The insurance was for separate 
sums on each house, but the premium was paid in gross. Both 
houses were destroyed, when the dwelling-house alone was occupied. 
It was held that the contract was indivisible, and the premises not 
vacant, within the meaning of the policy, so as to discharge the 
company from liability for loss of the house that was to let. And in 
Insurance Co. vs. Storig (137 Ill., 646), the jury made a special find- 
ing to the effect that the insured building was situated in the rear 
of one in which the owner lived, and was occupied permanently by 
him for washing, ironing, cooking, eating, and storage, which was 
held not inconsistent with a general finding that it was occupied as 
a dwelling house. What is meant by the term “vacant and unoc- 
cupied ” in a policy of insurance is a question of law, but whether 
the building was at the time of the loss “vacant and unoccupied ” 
within the meaning of the policy is a question of fact. In this case 
the trial court clearly defined the meaning of the term “vacant and 
unoccupied,” and the jury by their general verdict said that the 
building in question was occupied as contemplated by the policy, 
and there was sufficient evidence to sustain this finding. 

The fourth question is, were proofs of loss waived? It must be 
conceded that, as Osborn failed to make proofs of loss, unless they 
were waived he cannot recover upon the policy. The evidence in 
this case shows that the plaintiff in error was a nonresident com- 
pany, and that at the time of the loss under this policy there was 
no resident agent at Ft. Scott. Osborn sent a notification of loss to 
the company at its home office in Boston, and in response thereto © 
and in about ten days, one Ira Smith came to Ft. Scott for the in- 
surance company. He adjusted the loss with Osborn under the 
policy covering the house that was damaged, and the amount that 
was agreed upon was remitted ta. Osborn from the home office. 
Smith testified that he had been in the employ of the insurance 
company about two years, and had during that time adjusted two 
hundred losses, and that the company relied upon his judgment in 
respect to the management of those losses. Smith was to all intents 
and purposes the company, so far as the adjustment was concerned, 
and under the decisions of our supreme court in Insurance Co. vs. 
Gray (43 Kan., 497), and Insurance Co. vs. Munger (49 Kan. 178), 
and the authorities there cited, his acts and statements in regard to 
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such loss and adjudgment were properly received in evidence, and 
were binding upon the company. The evidence is conflicting some- 
what as to what some of these acts and statements were. Osborn 
testified that Smith told him he need not make proofs of loss, that 
the building was unoccupied, and that the company was not liable 
for the loss; and in this statement he is in part corroborated by the 
witness Leovard. Smith testifies that he told Osborn he could not 
do anything for him, on account of the building being vacant. The 
jury were justified, under this evidence, in finding that proofs of loss 
were waived. The rule that the denial of liability on the part of 
the company waives proof of loss is too well settled to require a 
citation of authorities. The judgment of the lower court is affirmed. 
All the justices concurring. ' 


SUPREME COURT OF SOUTH DAKOTA. 


KNUDSON ET AL. 


v8. 
GRAND COUNCIL OF NORTHWESTERN LEGION OF HONOR kr At.* 


Where, by the terms of a certificate of insurance, issued by a mutual benefit 
association, the application and medical examination are made a part of 
the contract, and in such application it is stipulated that the statements 
made therein and answers made to the medical examiner are to be deemed 
warranties, untrue statements in such application and untrue answers 
made to the medical examiner in answer to questions propounded consti- 
tute a breach of the warranty, and avoid the contract. 

Conversations with, or statements made by, a soliciting agent of a mutual 
benevolent association prior to or at the time of an application for the 
issuance of an insurance certificate, in the absence of proof of fraud, are 
inadmissible to contradict or vary the terms of the written contract 
between the parties. 

The provisions of section 24, c. 51, Laws 1890, do not apply to mutual bene- 
volent associations, but are only applicable in certain cases to life 
insurance companies specified in the first 31 sections of the chapter. 


U.S. G. Cuerry, for Appellants. 
Jor Kirsy, for Respondents. 
Corson, P. J. 

This was an action by the heirs of Knud C. Knudson, deceased, 
to recover of defendants the sum of $2,000 insurance on the life of 
deceased. - Judgment for plaintiffs, and defendants appeal. The 
defense to the action is based upon the alleged fact that in the 
application of said deceased and in his medical examination he 
"* Decision rendered, June 22, 1895. SyllabusbytheGourt. 
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made certain statements that constituted warranties, and that, these 
statements being untrue, the plaintiffs cannot recover. The 
defendant is a mutual benefit association having a number of 
subordinate councils, one of which, No. 94, is located at Sioux Falls, 
where the deceased resided at the time of his death. To entitle a 
person to the benefits of the association, he was required to become 
a member of a subordinate council. This membership was obtained 
by making an application to a subordinate council, which appli- 
cation, together with his medical examination and the certificate of 
the local medical examiner, was forwarded to the grand council, 
located at Marengo, Iowa, where, if the application was satisfactory, 
a certificate in the nature of a policy of insurance was issued. In 
April, 1892, the deceased made application for membership in the 
Sioux Falls council, the material parts of which application are as 
follows:— 

To the officers and members of Sioux Falls council, No. 94, N. W. L. of H., 
located at Sioux Falls, South Dakota. Having become acquainted with the 
objects of your order, I hereby make application for 2nd degree membership 
in your council, and do declare, upon my honor, that the statements by me 
subscribed herein are each and every one of them true, to the best of my 
knowledge and belief. And this application, when received by the grand 
council, and a benefit certificate therein is issued to me, is to be deemed a 
warranty by me that all answers and statements made by me upon the 
subjects herein specified are in all respects correct and true. * * * I am 
temperate in my habits. * * * I do hereby consent and agree that any 
untrue or fraudulent statements made above, or to the medical examiner, or 
any concealment of facts by me in this application, * * * shall forfeit the 
right of myself or family or dependents to all benefits or privileges therein. 
* * * This application is made and signed by me with the express stipu- 
lation and agreement, and upon the express condition on my part, that 
neither will I claim ‘any benefit or privilege in your order, nor shall my 
beneficiary herein named, * * * unless all the statements herein made 
by me are true, nor, further, unless all answers given by me in medical 
examination as to my physical condition and family history shall be strictly 
true, and my medical examination to be duly approved. 


On April 21st the deceased appeared before the medical examiner 
at Sioux Falls, and answered a large number of questions submitted 
to him, and among others were the following:— 

Have you had delirium tremens? No. Do you use alcohol or other 
stimulants? No. What has been your habit as to either through life? 
Temperate. 

To this examination the medical examiner annexed a certificate, 
and the same, with his application, was forwarded to the grand 
council, which, on May 11th, issued to the deceased a certificate, 
the material parts of which are as follows:— 
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This certificate is issued to Companion Knud C. Knudson, * * * upon 
condition that the statements made by said companion in application for 
membership in said council, and the statements certified by said companion 
to the medical examiner, both of which are filed in the grand secretary’s oftice, 
be made a part of this contract. * * * These conditions being complied 
with, the Grand Council of the Northwestern Legion of Honor hereby promises 
and binds itself to pay out of its benefit fund to Augusta Knudson (his wife) 
a sum not exceeding two thousand dollars in accordance with and under the 
provisions of the laws governing said fund, upon satisfactory evidence of the 
death of said companion, and upon the surrender of this certificate. 

The jury found a general verdict, and also found special findings, 
as follows: “1. Was the deceased, Knud C. Knudson, ever intoxi- 
cated prior to the issuance of the benefit certificate introduced in 
evidence by the plaintiffs in this action, and described as benefit 
certificate No. 4,044? Ans. No. 2. Was the deceased, Knud C. 
Knudson, addicted to the use of alcoholic liquors prior to the 
issuance to him of said benefit certificate? Ans. Moderately. 3. 
Did the deceased, Knud C. Knudson, prior to the issuance of said 
benefit certificate to him, take a medical treatment commonly 
known as ‘ Dittmer Cure’ for the drink habit? Ans. Yes. 4. Did 
the deceased, Knud C. Knudson, at the time his application was 
made for the: said benefit certificate, and at time said benefit 
certificate was issued, improperly use alcoholic or other intoxicating 
liquors? Ans. No.” 

The appellant has assigned a large number of errors, but, in the 
view we take of this case, it will be only necessary to consider those 
relating to application, medical examination, and certificate issued, 
and the alleged breach of statements made in the application and 
medical examination. Three questions naturally present themselves 
for our consideration. First. Did the statements made by the 
deceased in his application and medical examination constitute 
warranties? Second. If they did constitute warranties, do the 
special findings and uncontradicted evidence show that there was 
a breach of these warranties? Third. If the statements con- 
stituted warranties, and they were untrue, has the company in any 
manner waived such breach of warranty, or is it estopped from 
insisting upon such breach or breaches as a defense to this action? 


Few questions have given rise to’more discussion than the 
distinction between representations and warranties in insurance 
contracts. The inclination of courts in modern times seems to be 
to construe the statements made as representations, when the 
language used will admit of such a construction of the contract. 
But when the language used is free from ambiguity, and there is 
no question as to the application constituting a part of the contract, 
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and the basis of the same, the statements will be construed as 
warranties and not representations. In the case before us there 
seems to be little room for construction. It will be noticed that 
by the terms of the certificate it is issued upon the condition that 
the statements made in the application and the statements made in 
the medical examination be made a part of the contract; and in 
the application it is stipulated that all answers and statements 
made upon the subjects therein specified are warranted to be true; 
and the appellant consents that any fraudulent or untrue state- 
ments made to. the medical examiner should forfeit the right of 
himself and family to all benefits and privileges therein; and he 
further stipulates that neither he nor his family will claim any 
benefits, unless all statements made by him are true. Respondent's 
counsel insist that by the last clause of the application the stipu- 
lations as to his answers to the medical examiner are limited by the 
term, “ physical condition and family history shall be strictly true,” 
and that his habits as to being temperate are not included in this 
stipulation. If this was the only clause upon the subject, there 
would be much force in respondent’s contention, but there are 
other stipulations that clearly embrace not only his statements as 
to his physical condition and family history, but his habits also, 
and in the application itself he stipulates that he is “temperate in 
his habits,” and that any untrue statements made to the medical 
examiner shall forfeit his right to the benefits and privileges con- 
ferred. Besides, the questions propounded to the deceased as to 
whether he had ever had the delirium tremens most certainly refer 
to physical condition,—as much so as the questions as to any of the 
other diseases; and the question as to whether he used alcohol or 
any other stimulants had reference to his physical condition, by a 
fair construction of the language used. Looking, therefore, to the 
application and medical examination, there can be no doubt that 
the statements made are to be regarded as warranties, and consti- 
tute a part of the contract of insurance. 

There can be no reasonable doubt, from the special findings of 
the jury and the undisputed evidence, that these statements were 
untrue. The jury find that he did use alcoholic liquors 
“moderately;” that he had taken the “Dittmer Cure” for the 
drink habit; and the evidence of Dr. Stevenson is uncontradicted 
that early in the summer of 1892 the deceased admitted to him, 
while treating him for delirium tremens, that he had had the 
disease two or three times before, and that he had been addicted 
to the excessive use of alcoholic liquors. The warranties and 
brexch being established, the law applicable to the case is too well 





762 Supreme Court of South Dakota. [ Oct., 


settled to require discussion at this time. A breach of the warranty 
avoids the contract, and it makes no difference whether the state- 
ment warranted to be true was material or not, or whether the 
death of the deceased resulted by reason of a breach of the 
warranty. Mr. Bacon, in Benefit Associations & Life Insurance, 
lays down the rule as follows: “If the contract of life insurance 
therefore declares that the statements made in the application 
touching the subject of insurance are warranted to be true, and 
that the policy shall be void if they are untrue, the falsity of such 
statements will defeat the insurance. The parties having in their 
contract so agreed, and having been free to agree upon whatever 
terms and conditions they chose, the contract being a voluntary 
one, the courts have no other alternative than to give effect to the 
contract of the parties. The truth of the fact warranted is a con- 
dition precedent to recovery. It is immaterial that the applicant 
believed the statements to be true:” Bac. Ben. Soc., §197; Dwight vs. 
Insurance Co., 103 N. Y., 341; Glendale Woolen Co. vs. Protection 
Ins. Co., 21 Conn., 19; Gluting vs. Insurance Co. (N..J. Sup.); 
Hunt vs. Supreme Council (Mich.); Society vs. White, 100 Pa. St., 
12; Sweet vs. Society, 78 Me., 541. 

The learned counsel for' the respondent, however, contends that, 
conceding that the statements made by deceased in his application 
and in his medical examination were warranties and were untrue, 
the respondent cannot avail itself of this defense, for two reasons: 
First, because one Shields, to whom it is claimed the application 
was made, was the agent of the defendant, and had full knowledge 
that the deceased, at the time and prior to the application, was in 
the habit of indulging in the use of intoxicating liquors to excess; 
and, second, because the habits of the defendant in the use of 
intoxicating liquors were generally known in the vicinity of Sioux 
Falls, where it is claimed the agent resided, and that the case 
comes, therefore, within the provisions of section 24, ¢. 51, Laws 
1890, which reads as follows: “In all suits in any court of this 
state on policies of life insurance, wherein the defendant seeks to 
avoid liability upon the alleged ground of the intemperate habits 
or habitual intoxication of the assured, it shall be a sufficient reply 
. for the plaintiff to show that such habits or habitual intoxication 
of the assured was generally known in the community or neighbor- 
hood where the agent of the defendant resided or did business, if 
thereafter the company continued to receive the premiums falling 
due on such policy.” As to the powers and duties of Shields in 
connection with the defendant the record discloses but little. He 
seems to have been engaged in organizing the Sioux Falls council, 
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and taking the applications of the original members and forwarding 
them to the home office, but he does not seem to have had any 
power to issue or countersign certificates issued to the members. 
These were issued by the officers of the Grand Council, after the 
applications had been approved by the local examining physician 
and the examiner in chief at the home office. Both of these 
gentlemen testify that they had no knowledge of the habits of the 
deceased, other than those described by his medical examination. 
The only evideuce in the record as to Shields’ knowledge of the 
habits of the deceased as to drinking is that of Mr. Mintzlaff, who 
had a meat market in Sioux Falls, and who says the deceased and 
Shields were in his shop. He says: “I inquired about Knudson, 
what it was in regard to drinking, and Mr. Knudson was there, too, 
and he asked me, and I told’him that I took the treatment and did 
not expect to drink any more; and I think that. Knudson—he was 
not drinking at the time; but I think he was going to take the 
treatment, or was taking it; so Mr. Shields said it was all right; if he 
took the treatment, he could become a member.” “Q. Then, as I 
understand you, it was stated to Shields at this time that Knudson 
had been drinking? A. Yes, Sir.” Subsequentiy Knudson made 
his application, and submitted to the medical examination. 
Nothing that Shields said to him authorized him to make untrue 
statements, which he appears to have made to the medical examiner, 
or that were made in his application. It was his duty, when called 
upon, to make true answers to the questions propounded to him. 
Had Shields been a general agent, authorized to issue certificates 
without consulting the home office, or had he made the application 
to the home office in his own name, and not submitted the applica- 
tion or medical examination of Knudson, undoubtedly his knowledge 
would have been the knowledge of the association, and it would 
have been bound by it. Or had Shields, as soliciting agent,—and 
that seems to have been substantially the position that he occupied, 
—in filling up an application, designedly or by accident written 
wrong answers to any of the questions, the association might have 
been estopped from interposing the falsity of such answers as a 
‘defense; for, as such soliciting agent, he would have the ostensible 
authority to fill up the application. But as a mere soliciting 
agent, his knowledge of the habits of Knudson would not bind 
the association against the express warranties of deceased. The 
contract of the parties was embodied in the application, 
medical examination, certificate, and by-laws of the association, 
and the previous conversations of the agent with the deceased, 
unless embodied in the contract, would not bind the defendant. 
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In Insurance Co. vs. Mowry (96 U. S., 544), the Supreme Court of 
the United States uses the following language: “All previous 
verbal arrangements were merged in the written agreement. ‘The 
understanding of the parties as to the amount of the insurance, the 
conditions upon which it should be payable, and the premium to be 
paid, was there expressed, for the very purpose of avoiding any 
controversy or question respecting them. The entire engagements 
of the parties, with all the conditions upon which its fulfillment 
could be claimed, must be conclusively presumed to be there stated. 
If, by inadvertence or mistake, provisions other than those intended 
were inserted, or stipulated provisions were omitted, the parties 
could have had recourse for a correction of the agreement to a 
court of equity, which is competent to give all needful relief in such 
cases. But, until thus corrected, the policy must be taken as 
expressing the final understanding of the assured and of the 
insurance company.” And Bacon says: “The law will not allow 
the terms of a written contract. to be varied by parol evidence of 
what was said at the time it was negotiated. Written contracts 
must speak for themselves, and the language used cannot be varied 
or controlled by parol evidence of what was said by the parties or 
their agents at the time the contract was negotiated. A written 
contract may sometimes be discharged, or one or more of its 
provisions waived, by a parol agreement subsequently made, but 
never by what was said previous to. or at the time it was made, 
except in a direct proceeding in equity to reform, rescind, or compel 
the specific performance of it; never in an action at law. This rule 
is applicable to insurance policies, as well as all other written con- 
tracts:” Bac. Ben. Soc., § 464. Probably, under our system of 
practice, as before stated, it might be shown that, through accident 
or design of the agent, the answers of the deceased were not cor- 
rectly given by the agent, or the deceased was informed that 
certain information that he detailed to the agent need not be stated, 
and where, in view of the statements of deceased, he was informed 
that a particular statement should be in the form given, and it 
proved to be in that form not literally true. But no case has 
been called to our attention in which prior conversations between 
the assured and the agent have been admitted to contradict the 
terms of the contract, or avoid the effect of warranties, and their 
breach, entered into between the assured and the company subse- 
quent to such conversations. 

The second question presents more difficulty. The effect of the 
section above quoted has never been passed upon by this court. 
The plaintiffs, to bring the case within the provisions of that section, 
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gave evidence tending to prove that the habits of deceased as to 
indulging in the use of intoxicating liquors were known to pecple 
generally of Sioux Falls, and that, while his habits were thus 
generally known, the. defendant accepted from him several assess- 
ments. Counsel for the appellant contend that this section does 
not apply to this case, for two reasons: First. Because by section 
51 of the same act it is provided as follows:— 

Any corporation or association doing business in this state which provides 
in the main for the payment of death losses or accident indemnity by any 
assessment upon its members or upon the mutual premium plan, shall for the 
purpose of this act be deemed a mutual benefit association, and shall not be 
subject to the general insurance laws of this state regulating life insurance. 

Second. Because, by the terms of the section itself, it only 
applies to regular life insurance companies, as indicated by the 
term “ policy;” and only applies to the usual clause in a policy that 


if the assured acquires the habit of the excessive use of intoxicating 
liquors after the policy is issued it shall become void, but cannot 
affect the question of warranties. We are inclined to agree: with 
the contention of counsel. An examination of the chapter discloses 
the fact that it consists of two parts. The first 31 sections treat of 
life-insurance companies proper,—the manner of their organization, 


powers, and liabilities, etc., and the last 23 sections treat of the 
manner of organizing, etc., assessment companies. The methods of 
organization, powers, duties, and liabilities are quite different in the 
two classes of companies. In the first class of companies, only 
“policies” are spoken of. In the second, the term “policies or 
certificates” is generally used. It would seem, therefore, that not 
only by the terms of section 24, in which the term “ policy” only is 
used, but by the express provisions of section 51, the provisions of 
section 24 are not applicable to mutual-benefit societies. The 
omission of the term “ certificate” is significant, and was evidently 
not an accident. The clause, “agent of the defendant resides,” is 
also significant, as in mutual-assessment companies the subordinate 
lodge or council usually acts as the agent. Reading sections 24 
and 51 together, we are of the opinion that section 24 has no 
application to mutual-assessment associations of the character of the 
defendant association. But, if we are not correct in this position, 
we are clear that section 24 does not aid the plaintiff. The defend- 
ant does not seek “ to avoid liability upon the alleged ground of the 
intemperate habits or habitual intoxication of the assured,” but 
upon the ground that his statements made as warranties, and upon 
which the certificate was issued, were untrue, and consequently the 
contract was void. The law requires of the insured, as well as of 
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the insurer, good faith mn entering into the contract of insurance, 
and that all statements or representations on the part of the insured 
which he stipulates shall be regarded as warranties shall be sub- 
stantially true, or, as stated in many of the authorities, literally true. 
And where a party makes statements to the medical examiner which 
he must have known wefe not true, and which it was his duty to 
state truly, a court can afford his heirs no aid in enforcing the 
contract. Our statute decleres that “a breach of warranty without 
fraud, merely exonerates the insurer from the time that it occurs, 
or, where it is broken in its inception, prevents the policy from 
attaching to the risk:” Section 4164, Comp. Laws. Here, it was 
broken in its inception, and the policy never attached to the risk, 
It was void from the beginning. These conclusions lead to a 
reversal of the judgment, and the same is reversed. 


SUPREME COURT OF APPEALS OF WEST VIRGINIA. 


CROFT 
vs. 


HANOVER FIRE INS. CO. Et Ax.* 


An oral executory contract for fire insurance is valid, the statute of frauds 
not applying to it. 

If an oral contract for fire insurance has been made, and before the issuance 
of the policy the property is destroyed by fire, equity has jurisdiction to 
compel payment of the indemnity. 

Though the assured understands the term to be covered by the insurance to 
be one year, and the agent of the insurance company understands it to be 
three years, costing in either case the same premium, this does not render 
the contract incomplete, so as not to warrant recovery for loss by fire 
ocewring within one year. 

Where an agent represents several insurance companies, and is intrusted with 
blank policies, signed by the officers, with authority to negotiate policies 
and issue them without referring them to the companies, and it is agreed 
by the insured that the agent shall place the risk in such company as he 
selects, and he does place it with a company, as shown by a memorandum 
made by him, the agreement is binding on the company. 

Where, by agreement between the insured and the agent, the agent is to fix 
such amount of indemnity as he sees proper, and he does fix it, as shown 
by a memorandum made by him, the oral agreement is binding on the 
company. 

An agent of an insurance company authorized to negotiate risks may give 
credit in such executory agreement for the premium. 

Unless in such agreement prepayment is made a condition precedent, the 
premium need not be paid until the policy agreed upon is ready to be 
delivered. 


— 


* Decision rendered, April 13, 1895. Syllabus by the Court. 





1895.] Croft vs. Hanover Fire Ins. Uo. et al. 767 


The agent, by mistake, entered in his memorandum the name of the wrong 
person as the assured. This will be corrected in a suit in equity on such 
executory oral agreement, and the person who owns the property insured 
and who negotiated the insurance may recover in his own name. 


Hurtcutnson, Hurcuinson & Campen, for Appellants. 
Van Winxre & Amsier and Wa. G. Pererxtin, for Appellee. 


Brannon, J. 

This was a suit in equity in the Circuit Court of Wood County 
by Walter L. Croft against the Hanover Fire Insurance Company 
and the Citizens’ Fire Insurance Company for the specific perform- 
ance of an agreement to issue a policy of insurance upon a dwelling 
house, which was consumed by fire. The court decreed that the 
insurance companies pay the insurance stipulated for, and the 
companies appeal. 

No policy was actually issued, but the suit is based on an oral 
contract to insure and to issue a policy accordingly. As the 
“Statute of Frauds and Perjuries,” so called (Code, c. 98), does not 
apply to insurance, an agreement to insure need not be in writing: 
Wood, Ins., § 4; May, Ins., § 14; Insurance Co. vs. Colt, 20 Wall., 
560. Ido not think clause 7 of chapter 98 of the Code applies to 
the case, even if the policy agreed upon was for three years: Kim- 
mous vs. Oldham, 27 W. Va., 258. When a contract for insurance 
has been made, but no policy to evidence it has been issued, the 
remedy of the insured, after loss, may be by bill in equity, on the 
principle of specific performance; and the court does not simply 
decree the specific performance of the agreement by the actual exe- 
cution of a policy of insurance. and then compel the insured to 
bring an action on that policy, but, to avoid multiplicity of actions 
and delay, having the parties before it properly for specific per- 
formance, will at once decree the payment of the amount which 
would be recoverable under the policy if issued, agreeably to that 
principle of equity practice that, as all the necessary parties are 
before the court for one purpose, it will give full and complete 
relief, and not send them to another court: Wooddy vs. Insurance 
Co., 31 Grat., 362; May, Ins., § 565; Wood, Ins., §§ 11, 12; Insur- 
ance Co. vs. Colt, 20 Wall., 560. Or he may sue at law, by same 
authorities. 

But the defendant companies say there was no contract to sustain 
a suit, because the contract was vague, uncertain, and incomplete. 
Herein lies the turning point of the case. As to proof, there is 
nothing peculiar in contracts of insurance. As in other cases, the 
contract must be definite and certain, and the parties must have 
agreed upon all essential terms. The contract must be such as to 
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bind both parties,—the one to insure, the other to pay the pre- 
mium. All elements must be agreed upon, and if anything is left 
open or undetermined, so that the minds of the parties have not 
met, no contract exists, and there is no liability for a loss; as, where 
the rate of premium is left undetermined, or the time when the 
policy shall attach, or the appointment of the risk bas not been 
agreed upon, or the insured retains control over the premium note 
or any papers the delivery of which is a condition precedent, or if 
anything remains to be done by the insured as a condition pre- 
cedent, as the payment of premium, or if the duration of the risk is 
not agreed upon, or any condition precedent has nut been complied 
with. The aggregatio mentium (union of minds) must be fully 
established, and nothing must remain to be done but to deliver the 
policy. The details of the contract must be fixed, and, if the agree- 
ment or understanding of the parties in reference thereto is not 
mutual,—that is, if one party understands the matter one way, the 
other another,—the minds of the parties have not met, and there is 
no contract in law or equity. Of course, the burden of proof to show 
such a contract as is enforceable is on the plaintiff: Wood, Ins., § 6. 

The chief point of question in the contract, as it seems tu me, is 
as to the length of time the policy was to run. It has been stated 
above that this is an essential element in a valid contract. The par- 
ties must agree upon atime for the duration of the policy. The 
plaintiff says that he applied for a policy on his dwellizg house for 
one year, and understood that the agreement with the agents was 
for one year. One of the agents says he understood it to be three 
years. The agent says he made no memorandum in writing on this 
occasion. According to the evidence on both sides, in that interim 
an agreement was made for the insurance of the dwelling house in 
such sum as the agents should fix, at a certain rate, and the policy 
was to be made out and sent by mail to the insured, and he was 
then to pay the premium, or it was to be charged to his father, who 
had other insurance with these agents, as the agents preferred. 
The agents agreed and promised to send the policy. They had 
policies in blank, signed by the officers, and they had authority to 
fill out and deliver them without application to the chief officers of 
the companies. About one month after this, a brother of the 
plaintiff, by authority of his brother, met the one of the agents who 
had negotiated for the policy, and asked the agent for it, and was 
told that it had not been made out, as he had not satisiied himself 
as to the amount for which the policy should be written. The 
plaintiff's brother told the agent he wished it fixed up, and the agent 
himself says that he told the brother that he would fix it then as far 
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as he could, as he was on his way to the train to go on a trip, but 
would attend to it; and he then wrote in a private memorandum 
book this memorandum :— 

W. M. Croft, $600 on one-story fr. shingle roof dwell., near Davisville, 
14-3 yrs. N. Y. Underwriters. 

The brother told him to send the policy, and he would send the 
money to pay the premium, to which the agent assented. The evi- 
dence shows the agent agreed to credit; did not demand prepay- 
ment. It is not claimed otherwise. About a month after this 
interview between this agent and the plaintiff’s brother, the house 
was destroyed by fire, and this brother, the next day, called on the 
agent, and asked for the policy. The agent said he had written it, 
but had mislaid it, and searched and could not find it, and said he 
would look for it, and to call later, and: then the brother informed 
him of the fire. In the afternoon the brother called again for the 
policy, but the agent had not found it. Later this agent concluded 
he had never written it up. After this the plaintiff tendered the 
agent the premium money, but he declined it, saying that he had 
informed the company of the fire, and the adjuster would soon come, 
and, “ under the circumstances,” he would not take the money. 

We can say from the evidence on both sides that an agreement to 
insure was made, and nothing remained to be done but to issue the 
policy, and that the agent promised to do this. All the elements 
were settled, except as to time to be covered by the policy, let us 
say. The property was named. The plaintiff gave its value. The 
amount of the indemnity was left by the plaintiff absolutely to the 
decision of the agent. He would have right to fix that anyhow. 
It was with him to say just how much he would insure it for. He 
did fix it, as the memorandum shows. The rate of premium was 
fixed. The discretion to select the company was left to the agent. 
The agent, as a witness, says it was only through his neglect or for- 
getfulness that the policy was not issued. He says the policy should 
have been issued. But the insured asked and understood that the 
insurance was to be one year, while the agent understood it to be 
three years. What effect can this have? The defense would use it 
to show there was no finished agreement, under that principle of 
law, stated above, that all elements must be agreed, and time is an 
essential element, and that when one party understands an essential 
element of the contract in one way, and the other in another way, 
the minds of the parties have not met on that essential element. 
But what practical harm can this circumstance do the companies ? 
The fire occurred within one year. The plaintiff says to the com- 
panies: “You are liable to me. You agreed to insure me for one 

Vou. XXIV.—49. 
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year, and the fire occurred within one year.” The companies plead 
in reply: “ We are not liable, because we agreed to insure you for 
three years.” The plea is not good. It confesses the fact of insur- 
ance. It does not deny that the fire was in one year, and the fact 
that the term was three years is not material, the three years cover- 
ing one year. The rate agreed was the usual one for three years. 
Croft’s evidence, however, is that the term was one year. It is a 
case of conflicting evidence as to this. If he is believed, their minds 
met’on ene year. We should not, where two witnesses thus dis- 
agree, reverse the decree, there being no other evidence as to that. 

It is contended for the defense that no company was named as 
the insuring company at the time the agreement was made, and 
that never until a month later, when, in the memorandum above 
mentioned, the agent wrote the New York Underwriters as the in- 
surers, was there any particular insurer mentioned. Here the 
evidence of the plaintiff and the agent conflicts, the former saying 
that the New York Underwriters were named as the insuring parties. 
The defendant companies did business under that name. Let us 
say that no insuring party was named at the time of the agreement. 
The firm of K.S. Boreman & Son were insurance agents, doing 
business for the defendant companies, and also other companies, 
and both plaintiff and the one of said firm acting in this matter (to 
whom I have often referred above, and may below, as agent) say 
that it was left to the agents to assign the risk; that is, give the 
insurance to what company they pleased. Croft, having confidence 
in the experience of the agents with the various companies, com- 
mitted this discretion to them. Thisis often done. It is lawful and 
binding on the company selected by the agent, when they had 
policies signed in blank, to issue to whom they choose. It does not 
render the agreement incomplete.as for want of contracting party: 
Wood, Ins., § 25, and note; May, Ins.,§ 59,end. The agents clearly 
had power to make a contract binding these companies by name as 
insurers at the time of the contract. Then, when the party insuring 
leaves it with the agents to select any of the companies represented 
by them, why is it not binding? If the party insured does not 
object, how can the compary object? These two companies had an 
agreement that in all policies taken in the name of the New York 
Underwriters they should share premiums and liabilities in certain 
proportion. Until the agent does select the company, there is no 
contract; but, when he does, then there is. Let the date of the 
memorandum naming the underwriters as the insurers be at the 
date of the agreement or afterwards, it was before the fire. It 
became, as to this point, a contract before the loss. The agent 
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wrote to the companies after the fire that he had assigned the risk 
to them: Sheldon vs. Insurance Co. (65 Wis., 436), cited, is not in 
point. An agent agreed to insure in some company represented by 
him, but not designated, on certain terms. The defendant decided 
to insure on different terms, but, before acceptance, the company 
declined to doso. Held, there was no contract. The judge, admit- 
ting that, where it is left to an agent to select the company, it is 
binding when he designates the company, said it is not a contract 
until he designates. The memorandum of designation there showed 
a rejection by the company, and the court held it a departure from 
the order of the company in designating a less premium than it had 
proposed to accept. The case of Association vs. Boniel (20 Fla., 815), 
is not in point. A subagent agreed to insure in a company not 
designated, and there is no showing that he was to select it, and he 
never did designate one, and he had no authority. 

There is an indirect allusion in brief of counsel to the nonpay- 
ment of the premium, but the point is not distinctly made. It would 
be untenable. The proof is full that the agreement was that, when 
the policy should be sent, Croft would bring or send the money, or 
it could be charged to his father, and the agents assented. Now, 
insurance can be sold on credit as well as anything else. The agent 
can give credit: Eagan vs. Insurance Co., 10 W. Va., 583, 588; Wood, 
Ins., § 28; May, Ins., § 360 D; Insurance Co. vs: Colt, 20 Wall., 560; 
Long vs. Insurance Co. (Pa., Sup.). Prepayment is not necessary to 
the conclusion of an oral contract: Wood, Ins., §§ 22 A, 43 B. But, 
in addition, if credit had not been given, there was no obligation to 
pay until the policy was ready to be delivered, and the companies 
were to do that, and did not, though asked to do so: Wood, Ins., 
§§ 29, 30; May, Ins., §§ 22 A, 43 C. 

The agent made out the memorandum in the name of W. M. Croft, 
not in that of plaintiff, Walter L. Croft, by mistake. The plaintiff 
owned the house, and applied for the insurance, and made the 
agreement. From the fact that his father, W. M. Croft, bad insur- 
ance from these agents, and the latter thought that the father owned 
the house, the mistake was made by the agent. The plaintiff says 
he told him the house was his. No pretense or claim or falsehood 
or concealment is made against the plaintiff. The agent swears that 
it would have made no difference, as he would have as readily in- 
sured in the son’s name. This mistake is mentioned in the brief, 
but merely mentioned. It can have no effect. Kvena policy in a 
wrong name may be reformed and rectified after loss. This is a 
suit on an oral, executory agreement, and we are in a court of equity: 
May, Ins., § 566 A; Thompson vs. Insurance Co., 136 U. S., 295, 10 
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Sup. Ct., 1019; May. Ins, §§ 479, 482. This court decided in 
Deitz vs. Insurance Co. (33 W. Va., 526), that where, by mistake, the 
agent wrote the name of the husband as the assured instead of the 
wife, it would not defeat recovery by the true owner. See, aiso, 
opinion in Travia vs. Insurance Co., 25 W. Va., 583. But this memo- 
randum is not the contract. There is evidence to sustain the court 
in holding the agreement was with the plaintiff. The suit is on the 
oral contract. The memorandum is only important as showing a 
designation of the insuring companies; it is not the contract. 
Plaintiff in person applied for the policy and told the agent the 
house was his. The agent accepted the risk of the plaintiff in per- 
son, and why should we or the agent say the contract was with the 
father? The agent, as a witness,does not claim he was misled; 
attributes no bad faith whatever to the plaintiff. He inferred, 
because the plaintiff was a young man of thirty, and the father had 
a mill property close by, and was a man whose name was on the 
insurance book as to other insurance, that the father owned the 
house. It was merely his inference. The real contract was in fact 
and in law with the plaintiff. Prima facie, if the plaintiff did not 
mislead, it would be his contract. The agent says it was merely his 
inference. I repeat, the memorandum 1s not the contract. If it 
were, the mistake could be corrected. 

Variance. This is relied on in a brief of counsel. As regards 
the matter last spoken of,—the name,—there can be no variance 
between allegation and proof. The bill alleges the oral contract as 
made with the plaintiff, and, as I have shown, the proof is of a con- 
tract made with the plaintiff. The memorandum is not the contract 
sued on; and, if it were, the bill states the mistake in it, and gives 
reasons of mistake, why it, if the gravamen of the suit, should be 
treated as one made with plaintiff. Either party may have even a 
written contract specifically enforced with such corrections as parol 
evidence may show to be necessary to correct a mistake: Creigh vs. 
Boggs, 19 W. Va., 240. 

Variance as to Date of Contract. There is no variance between 
bill and proof in this respect. The bill says that “about the middle 
of July, 1891, the plaintiff applied to the agent for the insurance,” 
etc., “and that at that time, to wit, July, 1891,” a certain agreement 
was made. The proof shows, I think, that this was on the 11th of 
August. Is it possible that we must, in a suit in equity, overthrow 
the decree for this? There is no variance. The substance and real 
point of the allegation is that a contract of insurance was made. 
The date is not material. Even if the bill said it was on a fixed day 
in July, it would not be fatal, the agreement not being a writing. 
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Even in formal law actions, allegations of “time, place, quantity, 
and value, when not descriptive of the identity of the subject of 
action, will be found immaterial, and need not be proved strictly as 
alleged. Thus, in trespass the material fact is the assault, the time 
and place not being material.” 1 Greenl. Ev., § 61. A distinction 
exists between allegations of matters of “substance,” and matters 
of “essential description.” The former may be substantially proven; 
the latter must be proven with a decree of strictness extending in 
some cases even to literal precision: Id., § 56. But here the bill 
does not tie itself to a fixed date, but is “ about the middle of July.” 
Now, if it were a note or instrument described by date, it would 
then be, in the words of Greenleaf, “matter of essential descrip- 
tion,” the earmark of identity, and strict proof would be required, 
and such cases as Scott vs. Baker (3 W. Va., 285), would apply. 
This date is not matter of substance, but the substance is the con- 
tract and its essential elements. If there were a variance in them, 
it would be different. Therefore, cases like Railroad Co. vs. Skeels 
(id., 556), and James vs. Adams (8 W. Va., 576), do not apply. 

Substantial and even-handed justice has been done in the case by 
decree, and, when that is so, there ought not to be a reversal, though 
on some point it may be open to question: 4 Minor, Inst., 870; 
Bartom, Ch. Prac., 1139. 

The agents agreed with the plaintiff, for a given consideration, to 
insure a particular house owned by plaintiff, in a sum which the 
agent was to and did fix, and for a period of time covering the date 
of the loss by fire. Nothing remained to be done but issue the 
policy, which the agent promised to do. These things he himself 
proved. Both parties understood that the plaintiff was insured. 
Every element was final to base that policy on. The agents were 
authorized to issue it. His own memorandum told him every single 
element from which to issue it, except the name of the insured; 
and, had he issued it in the wrong name, the mistake could be 
corrected, and a suit maintained upon it. The only thing wanting 
is the policy to perfect the insurance. Whose fault that it was not 
issued ? Where is the plaintiff, in fault or default? To decide the 
case against the plaintiff, his house is lost, without the indemnity 
he fairly contracted for; to decide it against the defendants is only 
to make them do what they fairly contracted to do. The defense 
set up at first blush inspires some questions; but, on consideration, 
it becomes a figment, which withers away. Courts must not let 
insurance companies evade their policies through mere technicali- 
ties. They must be treated fairly, and only held up to their fair 





774 Supreme Court of Minnesota. | Oct., 


engagements. They are very valuable institutions, deserving patron- 
age and encouragement; but when their contracts of indemnity 
prove worthless, for unsubstantial reasons, to those who are in 
distress and poverty from the waste of fire, against which their 
prudence sought to provide, it derogates from the efficacy of the 
policies and the confidence of the public in fire insurance. 

For these reasons, we are clearly of opinion to affirm the decree. 


SUPREME COURT OF MINNESOTA. 


SHAPIRE 
v8. 
ST. PAUL F. & M. INS. CO.* 


Held, in an action upon a fire insurance policy, that, under the rules laid down 
in Bowlin vs. Insurance Co., plaintiff could not recover. Canty, J., 
dissenting. 


Joun C. HottemBars, fur Appellant. 

Kouerrner, Fauntteroy & Srartes and Twomey & Morris, fur 
Respondent. 

Coins, J. 

It stands admitted in this case that plaintiff did not furnish 
proofs of loss to defendant insurance company within the sixty days 
prescribed in the policy, or otherwise. To excuse this failure 
plaintiff offered to show that after the fire had occurred, and within 
sixty days, the local agents who had issued the policy, in response 
to plaintiff’s requests for assistance in ascertaining and appraising 
the amount of loss, said to him that it was unnecessary for him to 
make out and tender formal proofs of loss, and that defendant 
company would send an adjuster, who would adjust and settle the 
claim; that he relied upon these statements, neglected to make the 
proofs, and that after the expiration of the sixty days the company 
refused to receive or accept them. The claim is made that under 
these circumstances the insurance company must be held to have 
waived proofs of loss, and to be estopped from asserting that it is 
not liable. There is no substantial difference as to the stipulation 
that proofs of loss must be made within sixty days after loss has 
occurred between the policy now before us and those considered in 





* Decision rendered, May 22, 1895. Syllabus by the Court. - 
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Bowlin vs. Insurance Co. (36 Minn., 433), and Shapiro vs. Insurance 
Co. (51 Minn., 239), in which it was held that such a stipulation is a 
condition precedent as well in respect to time as in other respects. 
This disposes of the contention that compliance with the stipulation 
was not a condition precedent to the right to recover. 

The agents of defendant company by whom it is claimed the 
statements were made on which plaintiff relied as a waiver of the 
conditions were local agents, simply authorized to fix rates of insur- 
ance, and to countersign and deliver policies. Whatever incidental 
powers they may have had in connection with the issuance and 
conditions of a policy, or while the property was in existence, is of 
no consequence. It was well settled in Bowlin vs. Insurance Co., 
supra, that when the subject of the risk is destroyed, and a claim 
of loss is asserted, the proceedings to establish and enforce such 
claim are not impliedly embraced within the scope of such an agency. 
As it was impossible for plaintiff to recover upon the pleadings and 
proofs now before us, we need not consider the other assignments 
of error in detuil. Order affirmed. 


Canty, J. 
I dissent. It is true that, to entitle the insured to recover, he 
must comply with the condition of the policy providing for 


proof of loss, or show that the condition has been waived. But 
it is held by the great weight of authority that an agent who 
is authorized to make ¢ontracts of insurance and issue policies has 
apparent authority to waive this condition after a loss. In Bowlin 
vs. Insurance Co. (36 Minn., 433), the court relied on 2 Wood, Ins. 
§ 420, and the two cases there cited. But the court seemed to 
overlook section 419, where the contrary doctrine is laid down, and 
supported by the citation of a multitude of authorities. In my 
opinion, Bowlin vs. Insurance Co. should be overruled. 





Supreme Court of Minnesota. 


SUPREME COURT OF MINNESOTA. 


ANDERSON 
vs. 
MANCHESTER FIRE ASSUR. CO.* 
1. Chapter 217, Gen. Laws 1889 (Gen. St. 1894, §§ 3200-3202), which provided 
for the preparation by the insurance commissioner, and the adoption, of 
the ‘‘ Minnesota standard policy,” is unconstitutional and void, for the 


reason that it attempted to delegate legislative power to the insurance 
commissioner. 


2. Where a policy of insurance provided, “ this entire policy, unless otherwise 
provided by agreement indorsed hereon or added hereto, shall be void if 
the insured now has, or shall hereafter make or procure, any other con- 
tract of insurance, whether valid or not, on property covered in whole or 
in part by this policy,” held, by delivering the policy knowing the exist- 
ence of other insurance on the premises, the insurer waived the condition, 
though no such waiver was indorsed on the policy. 


S. T. & Wm. Harrison (Kitchel, Cohen & Shaw, of counsel), for 
Appellant. 
JoHN JENSWOLD, Jr., and Bunn & Hap tey, for Respondent. 


Canty, J. 

This case was argued and decided in favor of appellant at the last 
term of this court. It having been then suggested that chapter 217, 
Gen. Laws 1889 (Gen. St. 1894, §§ 2200-3202), which provided for 
the preparation and adoption of the ‘ Minnesota standard policy,” 
was unconstitutional, for the reason that it attempted to delegate 
legislative powers to the insurance commissioner, a motion for a 
reargument was made, on the ground of such unconstitutionality, 
the motion was granted, and the case has since been reargued. 
Since the granting of the motion for reargument, the Supreme Court 
of Pennsylvania has declared a somewhat similar statute unconsti- 
tutional, as being at attempted delegation of legislative power. See 
O'Neil vs. Insurance Ca. (Pa. Sup.) 30 Atl., 943. It is now conceded 
by appellant that, if the Minnesota statute was the same as that of 
Pennsylvania, it would be unconstitutional. But, while the statute 
of Pennsylvania attempted to give the insurance commissioner power 
to adopt, as the standard policy, any form of insurance contract he 
saw fit, it is claimed that the Minnesota statute required the insur- 
ance commissioner to adopt the New York standard policy, and gave 
him no discretion, as to the substance of the contract to be so 
adopted, and that, therefore, there was no such attempt to delegate 


* Decision rendered, May 15, 1895. Syllabus by the Court. 
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legislative power to him. So far as it is necessary here to consider 
said chapter 217, it reads as follows: 


Section 1. The insurance commissioner shall prepare and file in his office on 
or before the first (1st) day of August, A. D. eighteen hundred and eighty-nine 
(1889), a printed form in blank of a contract or policy of fire insurance, 
together with such provisions, agreements or conditions as may be endorsed 
thereon, or added thereto, and form a part of such contract or policy, and 
such form when so filed shall be known and designated as the Minnesota 
Standard Policy. Said insurance commissioner shall within sixty (60) days 
from the passage of this act prepare, approve and adopt a printed form in 
blank of a contract or policy of fire insurance, together with such provisions, 
agreements and conditions as may be endorsed thereon or added thereto and 
form a part of such contract or policy, and such form shall, as near as the 
same can be made applicable, conform to the type and form of the New York 
Standard Fire Insurance Policy, so called and known. Provided, however, 
that five (5) days’ notice of cancellation by the company shall be given, and 
provided, that proof of loss shall be made within sixty (60) days after a fire. 

Sec. 2. The insurance commissioner may call upon the attorney-general for 
such assistance as to him may seem necessary in the preparation of the afore- 
said standard insurance policy, and it is hereby made the duty of said attorney- 
general to perform such service. 

Sec. 4. On and after the first (1st) day of January A. D. eighteen hundred 
and ninety (1890), no fire insurance company, corporation or association, their 
officers or agents, shall make, issue, use or deliver for use any fire insurance 
policy or renewal of any fire policy ou property in this state, other than such 
as shall conform in all particulars as to blanks, size of type, context, pro- 
visions, agreements and conditions with the printed form of contract or policy 
so filed in the office of the insurance commissioner, as provided for in the first 
(1st) section of this act, and no other or different provision, agreement, con- 
dition or clause shall in any manner be made a part of said contract or policy, 
or be endorsed thereon or delivered therewith, except as follows, to-wit: 


* * * 

Then follow provisions which authorize the insertion in the insur- 
ance policy of matters of description, and other particulars and 
provisions peculiar to the particular insurance company or the 
particular risk, and not inconsistent with the provisions or conditions 
of the standard policy. It is contended, in substance, that all of 
this statute above quoted which provides for the preparation and 
adoption of a standard form is surplusage, except the part of section 
1, c. 217, Gen. Laws 1889 (Gen. St. 1894, § 3200), which provides 
that “such form shall, as near as the same can be made applicable, 
conform to the type and form of New York Standard Fire Insurance 
Policy so called and known.” If this contention is correct, why 
were the provisions inserted, which immediately follow this, and 
require 5 days’ notice of cancellation by the company, and provide 
for 60 days in which to make proof of loss? It is conceded by 
counsel for appellant that these identical provisions were in the New 
York standard form when. this act was passed. If the legislature 
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intended to require all of the provisions of that form to be adopted, 
why did they thus specify only those two? Again, if the insurance 
commissioner had no discretion, and was to act merely as a copyist 
of the New York form, why was it deemed necessary to provide for 
him the assistance of the attorney-general, in his onerous duties of 
copying the same? Again, why should the words “ provisions, 
agreements and [or] conditions” occur so often in the statute where 
they are of no particular importance, and be left out in the very 
connection and very place where they would be all-important? 
Again, the statute provides that ‘such form shall, as near as the 
same can be made applicable, conform to the type and form of the 
New York “standard.” It is insisted that this authorizes only such 
changes as striking out the words “New York,” and inserting 
‘“* Minnesota,” and that for the purpose of permitting such changes 
the words, “as near as the same can be made applicable,” were 
used. There are no such changes to be made. The words “New 
York” do not occur in the provisions of the New York standard. 
‘There is not a word in the provisions of the New York form which 
it is necessary to change in order to apply the form to Minnesota. 
Then the legislature must, at least, have intended to give the insur- 
ance commissioner power to exercise his judgment in determining 
which of the provisions of the New York form were applicable to 
Minnesota, and which were not, and this would be an unconstitu- 
tional delegation of power. Conceding, without deciding, that this 
would be a proper way to make the New York form a part of the 
Minnesota statute, if the legislature intended to adopt the New 
York form, they could have said so in a very few words. The words 
‘type and form,” above quoted, are written together in the same 
connection, and it is fair to presume that they both refer to matters 
of the same general kind; that is, to matters of form. Construing 
these words in connection with the other provisions of the statute, 
we are of the opinion that they are equivalent to “type and style,” 
that the legislature intended to give the insurance commissioner 
power to insert in the standard form such provisions as he saw fit, 
and that, while it might be materially different from the New York 
form in substance, it should conform to it, as far as practicable, in 
the size and character of the type, and in the arrangement of pro- 
visions. The object of this was obviously to prevent the use of type 
so small and obscure, and the arrangement of provisions so mis- 
leading, that an ordinary man would not read these provisions, and, 
if he did, could not understand them. Then the legislature at- 
tempted to clothe the insurance commissioner with power to enact 
a general law, prescribing what provisions and conditions should be 
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inserted in a policy of insurance, and what should not. There was 
no reason why the legislature could not pass this act as well the as 
commissioner. There may be necessity for police regulation in the 
insurance business, for the protection of the insured’ and the insurer; 
and the regulation of many matters of detail, exceptional matters, 
and matters which cannot well be regulated by the general pro- 
visions of law, may perhaps be delegated to such a commissioner, 
But this is not such a matter. There is no necessity for changing 
from time to time, between legislative sessions, the provisions which 
should be put in such a standard form, so as to meet changing con- 
ditions (see State vs. Railway Co., 38 Minn., 301), and no such power 
was given to the commissioner. He was to prepare and adopt a 
standard form, once for all, and, when so adopted, it was to remain 
irrevocable until changed by subsequent legislation. A clearer in- 
stance of an attempt to delegate legislative power could hardly be 
suggested. As said in State vs. Young (29 Minn., 551): “It is a 
principal not questioned, that, except where authorized by the con- 
stitution, as in respect to municipalities, the legislature cannot 
delegate legislative power; cannot confer on any body or person the 
power to determine what shall be law. The legislature only must 
determine this.” We are of the opinion that said chapter 217 is 
unconstitutional and void, and therefore the provision of said statute 
prohibiting the parties from waiving any of the provisions of the 
standard policy has no effect, and does not prevent a parol waiver 
of the condition in the policy declaring such policy “void if the 
insured now has, or shall hereafter make or procure, any other 
contract of insurance.” This being so, the contract of insurance is 
merely the voluntary contract of the parties, not restricted by any 
such statute; and by delivering the policy here in question, know- 
ing of the existence of other insurance on the property, the defendant 
waived this condition of its policy, and plaintiff js entitled to re- 
cover: Brandup vs. Insurance Co., 27 Minn., 393; First Nat. Bank 
vs. American Cent. Ins. Co. (Minn.); Lamberton vs. Insurance Co., 
39 Minn., 129. This disposes of all the questions in the case, and 
the order appealed from is affirmed. 





Court of Appeals of Kansas. 


COURT OF APPEALS OF KANSAS. 


NORTHERN DEPARTMENT, E. D. 


OAKLAND HOME INS. CO. 
v8. 
ALLEN.* 


The petition fails to state a cause of action, in an action brought upon wv policy 
of fire insurance to recover for a loss, when it shows upon its face that the 
action wus not commenced wit)iin the time limited by the policy. 


It is error to render a judgment for the plaintiff upon a petition which does 
not state a cause of action in his favor. The error, being apparent from 
the record and inherent in the judgment. may be taken advantage of on 
appeal, without exceptions or motion for new trial in the district court. 


EK. F. Wars, for Plaintiff in Error. 
Gero. R. Surra and Hopkins & Hopkins, for Defendant in Error. 
GaRVER, J. 

The petition in this case is based upon a policy of fire insurance, 
and alleges that the fire in consequence of which the loss was sus- 
tained occurred April 30, 1890. The petition was filed November 
20, 1890. The policy was attached to and made a part of the peti- 
tion and contained this condition :— 

No suit or action on this policy for the recovery of any claim shall be sus- 
tainable in any court of law or equity until after full compliance by the 
insured with all the foregoing requirements, nor unless commenced within 
six months after the fire shall have occurred. 

The petition contains no allegation of reason or excuse for failing 
to commence the action within six months next after the fire. After 
the overruling of the motion made by the insurance company to 
set aside the service of summons, no further appearance being 
made by the defendant, judgment by default was entered in favor 
of the plaintiff below for $979.95. , 

The insurance company, as plaintiff, now claims that such judg- 
ment is erroneous for the reason that the petition shows upon its 
face that the action was not commenced within the time limited by 
the policy, and therefore states no cause of action. This claim 
must be sustained. The stipulation in the policy limiting the time 
in which an action may be commenced is valid and binding on the 
parties: Insurance Co. vs. Stoffels, 48 Kan., 205; Insurance Co. 
vs. Bullene, 51 Kan., 764. A petition which shows upon its face 
that the claim sued on is barred states no cause of action: Zane vs. 
Zane, 5 Kan., 134. When the petition fails to state a cause of 


* Decision rendered, July 6. 1895. Syllabus by the Court. 
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action, or shows that the plaintiff is not entitled to the relief de- 
manded, it does not authorize the court to render judgment thereon. 
The error, being apparent from the record, can be corrected in this 
court, although no exception was taken thereto by the party com- 
plaining, or motion for a new trial made: Gen. St., 1889, § 4174; 
Zane vs. Zane, supra; Mitchell vs. Milhoan, 11 Kan.,617; Young vs. 
Whittenhall, 15, Kan., 579; Wooley vs. Van Volkenburg, 16 Kan., 
20; Brown vs. Tuppenny, 24 Kan., 29; Stapelton vs. Orr, 43 Kan., 
170; McKinstry vs. Carter, 48 Kan., 428; Insurance Co. vs. Cover- 
dale, 48 Kan., 446. We must conclude, therefore, that the court 
erred in rendering judgment in favor of the plaintiff upon the 
petition. The motion to set aside the service was, we think, prop- 
erly overruled. As it was suggested in oral argument by counsel 
for the defendant in error that there were sufficient reasons for 
delay in commencing the action, and the defect in the petition may 
be cured by the amendment, the judgment will be reversed, and the 
case remanded for further proceedings in accordance with this 
opinion. 


SUPREME COURT OF PENNSYLVANIA. 


PITTSBURGH STORAGE CO. 
v8. 
SCOTTISH UNION & NATIONAL INS. CO., or EpDINBURGH.* 


A policy of fire insurance issued to a storage company on merchandise, ‘‘ their 
own, or held by them in trust, or on which they have an interest or lia- 
bility and haveagreed toinsure under this policy and not removed, stored, 
or hereafter stored during the continuance of this policy,” insures, to the 
extent of the company’s storage liens thereon, merchandise deposited 
with the company as public warehousemen without any agreement that 
it should be insured by the company, and for which the company has is- 
sued certificates stipulating that it would not be liable for loss or damage 
by fire. 


The opinion of the lower court is as follows:— 

“Were we to take literally the words of the case stated in the last 
paragraph, that alone would decide the question against the plain- 
tiff. They are: ‘If the court be of the opinion that the policy of the 
defendant insurance company covers the storage liens of the plain- 
tiff company, then judgment to be entered,’ ete. The defendant did 
not undertake the insurance of liens. It insured merchandise only. 
A fair construction of the whole case stated, however, requires that 


<peaaincnecinpenigapt Demestichas 
* Decision rendered, May 30, 1895. From Alantic Reporter. 
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we should construe this submission as to whether or not the mer- 
chandise referred to was insured by the defendant to the extent of 
plaintiff's lien thereon. The undertaking, as set out in the case 
stated, with its punctuation, describes the property insured thus:— 

On merchandise, hazardous, not hazardous, or extra hazardous, their own; 
or held by them in trust, or on which they have an interest or liability and 
have agreed to insure under this policy and not removed, stored or hereafter 
stored during the continuance of this policy in the brick building, ete. 

In construing a policy of insurance, the insurer is the promisor, 
and, in words or sentences of doubtful signification or ambiguous 
phrases, the meaning most favorable to the promisee—the insured 
—is to be adopted: Insurance Co. vs. Brock, 57 Pa. St., 80; Insur- 
ance Co. vs. Berger, 42 Pa. St., 292; Insurance Co. vs. Mund, 
102 Pa. St., 94; Kister vs. Insurance Co., 128 Pa. St., 566; Mer- 
rick vs. Insurance Co., 54 Pa. St., 285; Hoffman vs. Insurance 
Co., 32 N. Y., 413. What, then, did the defendant agree to insure 
for the plaintiff? There are three distinct classes specified, the 
phrases separated both by the sense and by punctuation. First, 
‘their own;’ second, ‘ or held in trust by them ;’ third, ‘ or in which 
they have an interest or liability and have agreed to insure under 
this policy and not removed.’ The goods now under consideration 
do not come under the first class. The case stated describes the 
goods thus: ‘ Merchandise of various descriptions wkich at different 
times aud by different owners had been deposited with the Pitts- 
burgh Storage Company in its capacity of a public warehouseman 
without any agreement on the part of the storage company with the 
owners that the same should be insured, and for which the storage 
company had issued certificates of deposit to the owners thereof, in 
which it was specifically set out that the storage company would not 
be responsible for loss or damage by fire.’ Was the merchandise 
held in trust? This term in an insurance policy is not heid to mean 
a technical legal trust, but to cover goods that have been intrusted 
to the insured as bailees: Home Ins. Co. vs. Baltimore Warehouse 
Co., 93 U. S., 527; Insurance Co. vs. Favorite, 49 Tll., 263; Siter vs. 
Morrs, 13 Pa. St., 218. In Home Ins. Co. vs. Baltimore Warehouse 
Co., almost the identical question as in this case was decided. 
Strong, J., says: ‘The words “ merchandise held in trust ” aptly de- 
scribe the property of these depositors. The warehouse company 
held merchandise in trust for their customers; not, it is true, as 
technical trustees, but as trustees in the sense that the goods had 
been intrusted to them. They were not empowered by their charter 
to hold property under technical trusts cognizable in equity. Hence, 
when they sought insurance of merchandise held by them in trust, 
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it must have been intended of such as they held in trust in a mer- 
cantile sense,—goods intrusted to them by the legal owners.’ That 
such is the meaning of the words as used in this policy we cannot 
doubt, and such has been held by courts of the highest authority to 
be the meaning of similar words in fire policies, citing Walters vs. 
Assurance Co., 5 El. & Bl., 870, and Railway Co. vs. Glyn, 1 El. & 
El., 652, in support. In the case in 93 U. S., a clause in the cnarter 
of the company required that every receipt or warehouse certificate 
issued should contain on its face a notice that the property men- 
tioned therein was held by the corporation as bailee only, and wus 
not insured by the corporation, and the receipts in question did con- 
tain that notice. In our case the receipts contain the notice that 
this storage company would not be responsible for loss by fire. In 
legal effect, the provisions are identical. As held in the Baltimore 
case, there is no prohibition against insurance by the warehouse 
company, either for its own interest or that of its customer. If the 
liability of the defendant was dependent on the third class of goods 
insured, we would be disposed to rule in favor of the defendant. 
But, in our opinion, the goods are “ merchandise held in trust.’ 
And the case is ruled in favor of the plaintiff by the’case of Home 
Ins. Co. vs. Baltimore Warehouse Co., supra. Counsel for defendant 
contends that the clause, ‘and have agreed to insure under this 
policy,’ contained in the description of the third class of goods in- 
sured, affects the second. We are unable to so read the policy. 
The three clauses are separate and independent, both in construc- 
tion and punctuation. If the third clause is attached to and affects 
the second clause, it also in the same way would control the first 
clause. But, if it should be held to effect the whole description of 
goods insured, what does it mean? It is at least ambiguous, and 
capable of several interpretations different from that claimed by de- 
fendant, and for that reason it is to be interpreted in favor of plain- 
tiff. The business of the plaintiff was known. Most of the prop- 
erty in its warehouse was held in trust, as this was; and, if it were 
intended to exclude it from the benefit of the policy, it would not 
have been difficult to do so by plain, explicit terms.” 


J.S. & E. G. Fereuson, for Appellant. 
McCiune & Evans, for Appellee. 
McCottoy, J. 
The learned court below, applying well-settled rules in the con- 
struction of the policy in question, concluded that the merchandise 
to which this contention relates was insured by the defendant to the 
extent of the plaintiff's storage liens upon it. That the plaintiff, by 
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virtue of these liens, had an insurable interest in it is not questioned. 
There was no specification in the policy, or in the application there- 
for, of the nature and amount of this interest, nor was it necessary 
that there should be. The law on this subject is tersely stated in 
7 Am. & Eng. Enc. Law, p. 1020, as follows: ‘“ The insured is often 
required to answer certain inquiries in his application for insurance 
respecting the interest which he owns, and these, being made a part 
of the policy, become warranties, the falsity of which vitiates the 
policy. But unless a statement of interest is required, either in the 
application or in the policy, the insured need make none, and, unless 
it is otherwise provided, it is sufficient that he has an insurable in- 
terest.” Many cases sustaining this view are cited in note 6 on the 
same page. That the merchandise subject to the storage liens in 
question was held by the plaintiff in trust is a proposition that can- 
not be successfully controverted. It is sufficient on this point to 
refer to the following cases cited in the opinion of the learned éourt 
below: Home Ins. Co. vs. Baltimore Warehouse Co., 93 U. S., 527; 
Insurance Co. vs. Favorite, 49 Ill., 263; and Siter vs. Morrs, 13 Pa. St., 
218. If, therefore, the merchandise was included in the insurance, the 
plaintiff was entitled to a judgment for the sum named in the case 
stated as the defendant’s proportion of the balance due on the liens. 
Was it insured? The defendant contends it was not, and that the 
insurance was limited to such merchandise as the plaintiff owned or 
had agreed with the bailors to insure. In considering this conten- 
tion, we must keep in mind these facts: The plaintiff was engaged 
in the business of storage, and the bulk of the property in its pos- 
session was held for that purpose. It was a bailee of the merchan- 
dise, with a lien upon it for storage charges and advances, and this 
lien clothed the plaintiff with an insurable interest in the subject of 
it. Its object in obtaining the insurance was indemnity against loss 
by fire. The purpose of the insured was to have, and of the insurer 
to afford, protection to the interest of the former in the merchandise 
described in the policy. In one part of it the plaintiff had an inter- 
est as owner, and in other parts of it an interest founded upon its 
storage liens or upon its liabilities arising from its agreements with 
bailors toinsure. The suggestion that the construction of the policy 
adopted by the learned court below makes the plaintiff, in limiting 
its claim to the interest based on the storage liens, an unfaithful 
trustee, appears to overlook the fact that, in its certificates of de- 
posit issued to the owners of the merchandise in question, it ex- 
pressly stipulated that it “would not be responsible for loss or 
damage by fire.” This fact accords with, and tends to sustain 
rather than to antagonize and discredit, the plaintiff's contertion 
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that the insurance on the merchandise for which these certificates 
were issued was limited to its interest therein. It shows that the 
plaintiff was under no obligation or duty to the holders of the cer- 
tificates to insure for their benefit the merchandise described in them. 
We cannot discover in this fact, or in the case stated, an admission 
that the plaintiff did not intend to insure its interest in the mer- 
chandise. The fact that, under the contract of bailment, the bailee 
is not responsible to the bailor for a loss of or damage to the subject 
of it by fire, has no connection with, nor is it any qualification of, 
the bailee’s right to insure its own interest therein. The merchan- 
lise in question was covered by the terms of the policy, and be- 
longed to the class designated in it as merchandise held in trust. 
The attempt to qualify this designation by the language descriptive 
of the merchandise constituting the third class disregards punctua- 
tion, and, if successfal, would exclude from the insurance the most 
of the merchandise in the possession of the plaintiffas bailee. There 
is no rule of construction which demands or would justify such per- 
version of the language of the insurer plainly and literally affording 
protection to the insured in accordance with its contention. It fol- 
lows from these views that we approve the judgment entered, and 
the reasons given for it by the learned court below. 

Judgment affirmed. 


SUPREME COURT OF CALIFORNIA. 


UNION INS. CO., or Ciry or SAN FRANCISCO, 
v8. 
AMERICAN FIRE INS. CO., or Crry or NEw York.* 
Where it appeared that it was the custom to issue contracts of reinsurance to 


begin trom the date of the contract, a reinsurer is not liable for a loss 
which unknown to either party had already occurred at such date. 


Carter P. Pomeroy, for Appellan/. 
Van Nuss & Repman, for Respondent, 
Searzs, C. 
This action was brought to enforce a contract of reinsurance en- 
tered into by the parties hereto on the 6th day of June, 1889. The cause 


* Decision rendered, May 25, 1895. 
VOL. XXTV.—50. 
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was tried by the court without a jury upon the amended complaint 
and answer thereto, and upon an agreed statement of facts. Writ- 
ten findings were filed, and judgment entered thereon in favor of 
defendant, from which judgment plaintiff within sixty days next 
after the rendition thereof appealed. The agreed statement of facts 
upon which the cause was tried, after stating that the plaintiff, on 
May 24, 1889, insured certain property of the Seattle Lumber & 
Commercial Company in the sum of $4,000 against loss or damage 
by fire, contains the following: ‘(3) That subsequent to the said 
insurance of the said property. and on, to wit, June 6, 1889, and be- 
tween 3:15 and 4 p.M., the said property so insured as aforesaid was 
destroyed by fire, by reason of which said destruction of said prop- 
erty the said Seattle Lumber & Commercial Company lost and was 
damaged in a sum in excess of four thousand dollars. (4) That on 
said June 6, 1889, but subsequent to the destruction of said property 
as aforesaid, the plaintiff notified defendant, at the office of de- 
fendant in the city and county of San Francisco, California, of its 
said insurance upon said property, and requested of and from de- 
fendant reinsurance thereon in the sum of one thousand dollars; 
whereupon defendant agreed to and did reinsure plaintiff thereon 
in said sum, and did agree to issue to it a policy of reinsurance in 
the usual form, and for the premium usually chargeable upon risks 
of the character assumed. That at the time of said application and 
agreement neither plaintiff nor defendant knew of the prior de- 
struction of said property.” The question presented under the 
pleadings and stipulated facts is simply this: Did the defendant, 
under its agreement of reinsurance, contract to indemnify plaintiff 
against loss and liability for and during its original contract of in- 
surance, or was the undertaking of defendant to indemnify. plain- 
tiff against such loss as might thereafter occur? ‘Insurance is a 
contract whereby one undertakes to indemnify another against 
loss, damage, or liability arising from an unknown or contingent 
event:” Civ. Code, § 2527. “A contract of reinsurance is one by 
which an insurer procures a third person to insure him against loss 
or liability by reason of such original insurance:” Civ. Code, 
§ 2646. “A reinsurance is presumed to be a contract of indemnity 
against liability, and not merely against damage:” Civ. Code 
§ 2648. “ When an insurer finds it prudent or convenient to pro- 
tect himself from loss by reason of any liability he has assumed 
under a policy, he may contract with another to relieve him from 
that liability, and take it upon himself. This is to reinsure; and 
by the contract the reinsurer, except as to the matter of premium, 
which may be more or less than that paid on the original. policy, as 
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the parties may agree, undertakes with reference to the first insurer 
what the first insurer undertakes with reference to the insured, and 
subject to like rights, duties and obligations:” May, Ins. (8d Ed.) 
§9. Section 2531, Civ. Code, provides that “any contingent or un- 
known event, whether past or future, which may damnify a person 
having an insurable interest, or create a liability against him, may 
be insured against.” Section 2587 provides, among other things, 
that: “A policy of insurance must specify: 

(1) The parties between whom the contract is made. * * * (5) The 
risks insured against; and, (6) the period during which the insurance is to 
continue. ; 

In the present case, as will be seen by the agreed statement, no 
policy in fact issued, and the theory urged by appellant is that the 
reinsurance was for and during the entire term of the original in- 
surance, and covered any unknown loss which might have oc- 
curred within said term, prior to the application for and granting 
of the reinsurance. Respondent, on the other hand, claims that 
the undertaking of the defendant was to indemnify plaintiff against 
such loss and liability as might occur from and after the granting 
of the reinsurance. The contract according to the stipulation was 
that 

Defendant agreed to and did reinsure plaintiff in said sum ($1,000), and did 
agree to issue to ita policy of reinsurance in the usual form, and for the 
premium usually chargeable upon risks of the character assumed. 

The general rule is that a policy, if delivered, takes effect from 
its date, unless it be otherwise stated, or unless there is evidence of 
a contrary intent. If the premium be paid, and the policy be not 
delivered till afterwards, the policy takes effect by relation as of its 
date, even though a loss intervenes: May Ins., § 400; Russ vs. In- 
surance Co., 23 N. Y., 516; Whitaker vs. Insurance Co., 29 Barb., 
312; Lightbody vs. Insurance Co., 23 Wend., 18; City of Davenport 
vs. Peoria M..& F. Ins. Co., 17 Iowa, 276. It is said: ‘‘The circum- 
stances and intent of the parties are to control:” May Ins., § 240. 
The same author continuing, adds: “ And where the policy was in 
fact a reinsurance, and was for a year, but specifying no time when 
the year was to begin, it was held that it began from the date of the 
prior policy, though that was some months prior to the issue of the 
latter policy;” citing as authority the case of Philadelphia Life 
Ins. Co. vs. American L. & H. Ins. Co., 23 Pa. St., 65. Referring to 
the case cited, it appears that on the 24th of February, 1851, the 
American L. & H. Ins. Co. insured the life of one Maxwell Nusbaum 
for $2,500 for one year, with the privilege of another year. On the 
31st day of May, 1851, the insurers obtained an insurance of $1,000 
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on their risk, from the Philadelphia Life Insurance Company for 
the term of one year, but the time when the year was to begin or 
end was not stated. It appeared that Nusbaum had gone to 
California, and had lost his life at a fire in San Francisco, May 4, 
1851, which fact was unknown to the partiesin Philadelphia, where 
the insurance was had, when the second policy issued. The court, 
in holding the reinsurer liable, placed its decision upon the circum- 
stance that, while the policy of reinsurance was for one year, and 
did not state the date at which the risk was to commence, yet, as 
the reinsurers charged one whole year’s premium, while the original 
policy had then only say nine months remaining, it indicated an 
intention to reinsure from the date of the original policy. Lawrie, J., 
said: “The contract and the circumstances express themselves in 
seeming contradiction of each other, and our duty is to make them 
harmonize by construction. We cannot alter the facts to suit an 
inference drawn from the mere words of the policy, but we must 
suit the inference to the facts. Without the circumstances, we 
would draw one inference as to the intention of the parties; with 
them, we must draw a different one. The fact that the reinsurance 
was for one year, on a risk running for one year from the 24th 
February, and in consideration of a proportional share of the 
premium as from that date, settles the question, and starts the year 
of the reinsurance from that date.” In the present case we find no 
circumstance indicating the mutual intention of the parties to give 
to their contract a retrospective effect. The stipulated facts show 
that at all the times mentioned it was the custom among fire insur- 
ance companies doing business upon the Pacific Coast granting re- 
insurance to other fire insurance companies to charge and collect 
premiums as and from the date of reinsurance, and to write their 
policies so as to cover ths reinsured company from the date upon 
which the reinsurance would be granted. Both plaintiff and de- 
fendant were fire insurance companies doing business in San 
Francisco, and may be presumed to be familiar with these customs, 
and, in the absence of a showing to the contrary to have contracted 
with reference to them. Indeed, plaintiff alleges in effect that its 
contract with defendant was subject to the customs in vogue and 
understood by insurance men, when it avers that defendant “ did 
agree to and did reinsure plaintiff thereon in said sum, and did 
agree to issue to it a policy of reinsurance in the usual form, and 
for the premium usually chargeable upon risks of the character as- 
sumed.” Where there is a known usage of trade, persons carrying 
on that trade are held to have contracted in reference to the usage 
(unless the contrary appears), and the usage forms a part of the 
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contract: Brown vs. Howard, 1 Cal., 423; Taylor vs. Castle, 42 Cal., 
367; Auzerais vs. Naglee, 74 Cal., 60. 

Without pursuing the authorities further, we are of opinion:— 

1. Where the exact time of the commencement and termination 
of the risk are specified in the policy, or, if no policy has been 
written, in the contract such specification governs. 

2. Where no time has been expressly indicated, the circum- 
stances of the case will be considered for the purpose of deter- 
mining it. 

3. If there are no circumstances indicating the intention of the 
parties, and no time is specified in the contract, the risk will be 
deemed to have commenced at the date of the contract. 

4. In the case last mentioned, if before the contract of insurance 
is made the property has ceased to exist, although unknown to the 
parties, the risk never attaches. 

In consonance with these views of the law, we are of opinion the 
judgment appealed from should be affirmed. 

We concur: Britt, C.; Haynes, C. 


Per Curiam. For the reasons given in the foregoing opinion, the 
judgment appealed from is affirmed. 


SUPREME COURT OF ILLINOIS. 


COMMERCIAL INS. CO., or CALIFORNIA, 
v8. 


FRIEDLANDER Et AL.* 


The mere fact that the insured, in his proofs of loss, valued the property 
destroyed at $9,840, while the real loss, as found by the jury, was only 
$1,277, does not establish a fraudulent overvaluation. 

Where the insured refuses to enter into arbitration, but agrees to the appoint- 
ment of persons to appraise the property remaining after the fire, such 
appraisal does not deprive the insured, in an action on the policy, of 
the right to introduce evidence of the quantity, quality, and value of 
the property insured. 

The jury cannot, in estimating the amount of the loss, consider the amount 
for which the insured sold the policy after the loss. 


Scruyter & Kremer, for Appellant. 
Sera F. Crews, for Appellees. 
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Crate, J. 

This was an action brought by J. Friedlander and S. Newman, 
for the use of William Reed, against the Commercial Insurance 
Company, on a policy of insurance issued October 14, 1889, on a 
stock of leaf tobacco in a certain three story brick building in Ful- 
lerton Avenue, Chicago. In the proofs of loss furnished by assured 
after the fire, the total loss was estimated at the sum of $9,840; but 
on a trial before a jury plaintiffs recovered a judgment for $1,277.80, 
which, on appeal, was affirmed in the appellate court. The policy 
sued on contained the following :— 

And any false representation, by assured, of the condition, situation, or 
occupancy of the property, or any omission to make known every fact mater- 
ial to the risk, or any overvaluation, or any misrepresentation whatever, 
either in a written application or otherwise, shall avoid this policy. All 
fraud or attempt at fraud, by false swearing or otherwise, shall forfeit all 
claims under this policy. Persons sustaining loss or damage by fire shall 
forthwith give notice thereof to the company, in writing, and, within thirty 
days after the loss shall have occurred, render a particular account of such 
loss, signed and sworn to by them, stating whether any, and what, other 
insurance has been made on the same property, giving notices of the written 
portion of all policies thereon, also the actual cash value of the property. 


In the argument of counsel for appellant in the appellate court, 
the following grounds were relied upon to reverse the judgment, 
and the same are relied upon here: (1) That the insured were 
guilty of fraud and false swearing and misrepresentation and over- 
valuation of the loss within the conditions of the policy, and that_ 
the court erred in not granting a new trial for that reason. (2) 
That the evidence offered on behalf of the plaintiffs failed to show 
that the award of the arbitrators was fraudulent, was inadmissible, 
and that the eward was not conclusive and binding on the plaintiffs. 
(3) That the trial court erred in not setting aside the verdict and 
granting a new trial, for the reason that the same is manifestly 
against the weight of the evidence. (4) That the trial court erred 
in not granting a new trial in said cause, on the ground of newly- 
discovered evidence, shown by the affidavit read on behalf of the 
defendant. (5) That the trial court erred in refusing to instruct 
the jury as requested on behalf of the defendant. 

In regard to the first point relied upon, it is claimed in the argu- 
ment, as the assured, in their proofs of loss, estimated thé amount 
at $9,840, and the jury returned a verdict for only the sum of $1,- 
277.80, the discrepancy is sufticient to establish a fraudulent over- 
valuation, within the meaning of the policy. The mere fact that 
the assured, in the proofs of loss, has made an overvaluation of the 
property destroyed, will not defeat a recovery on the policy for the 
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actual loss sustained. If the assured, in making proofs of loss, acts 
in good faith, on the honest belief that the property destroyed was 
worth the amount of the valuation placed upon it, and the excessive 
valuation was not intended to deceive or defraud the insurance 
company, such overvaluation cannot be held to be fraudulent, and 
it will not defeat a recovery: Insurance Co. vs. Nelson, 75 IIl., 548; 
Insurance Co. vs. Vaughn, 92 U.S.,516. There are numerous cases 
found in the books where the recovery has been sustained, although 
much less than the amount of loss as the same was estimated in the 
proofs of loss: National Bank vs. Hartford Fire Ins. Co., 95 U. S., 
673; Moore vs. Insurance Co., 29 Me., 97; Dogge vs. Insurance Co., 
49 Wis., 501, 5 N. W., 880; Helbing vs. Insurance Co., 54 Cal., 156. 
Whether the overvaluation found on proofs of loss was fraudulent 
was, as held in Insurance Co. vs. Weides (14 Wall., 375), a question of: 
fact to be determined by the jury. At the request of the insurance 
company the jury made the following special findings: ‘(1) Do 
vou find from the evidence that, at the time of the alleged fire at 
193 Fullerton Avenue, there were eight thousand pounds of tobacco 
in the basement of the building described by the witnesses for the 
plaintiff in this case? Yes. (2) Do you find from the evidence that 
the witness Friedlander has willfully testified that there was more 
tobacco in the basement of the building at 193 Fullerton Avenue at 
the time of the fire than was actually there at the time of the fire? 
No. (3) Do you find from the evidence that J. Friedlander and S. 
Newman, in their proofs of ioss, have willfully and falsely sworn to 
the amount of the loss and damage covered by the policy in ques- 
tion? No.” Under these findings of the jury, the question of fact 
was settled against the insurance company. 

The next point relied upon is that the court erred in admitting 
evidence of the quantity, quality, and value of the tobacco insured, 
because such evidence tended to impeach the award made by the 
arbitrators. If the assured and the insurance company had sub- 
mitted to arbitration the amount of damages which the assured had 
sustained by the fire, and the arbitrators had heard the evidence, 
and honestly and fairly determined the amount by an award, accord- 
ing to the terms of the submission, the award of the arbitrators 
might be held conclusive between the parties, and a bar to an action 
on the policy. But as we understand the record that was never 
done. The plaintiffs refused to enter into an arbitration, but 
agreed to the appointment of three appraisers to appraise the 
tobacco remaining after the fire. The mere fact that three men 
were selected to appraise the value of the property remaining after 
the fire would not, in our opinion, deprive the plaintiffs of the right 
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to introduce evidence of the quantity, quality, and value of the 
tobacco embraced in the policy; nor did such evidence tend to 
impeach an award. The third point relied upon presents purely a 
question of fact which was settled by the decision of the appellate 
court, and it is not reviewable here. 

It is next insisted that the court erred in not yranting a new trial 
on the ground of newly-discovered evidence. A motion for a new 
trial is never granted unless it appears that due diligence was used 
to procure the evidence. The newly-discovered evidence must be 
of a controlling character, and not merely cumulative. Here, the 
newly-discovered evidence related to the amount of the tobacco, 
which was one of the controverted questions before the jury, and 
hence it was merely cumulative. Moreover, it is manifest from the 
affidavits if proper diligence had been exercised the evidence might 
have been procured and introduced on the trial. Under the facts 
as they appear, we do not regard the decision of the court 
erroneous. 

The last question relied upon is that the court erred in refusing 
defendants instruction No. 15. The policy in question was sold by 
the assured to William Reed, and the action was brought on the 
policy for his use. The instruction directs the jury that, in arriving 
at the value of the tobacco covered by the policy, they may take into 
consideration the amount paid Reed for the policy, etc. Money 
considerations may have actuated the holders of the policy to sell 
regardless of the value of the tobacco covered by the policy. They 
may have been pressed for money, they may have sold to relieve 
themselves of a lawsuit; indeed, various other matters no doubt 
entered into and had a bearing on the fact of making a sale of the 
policy. Under such circumstances, the mere fact that a small 
amount or a large amount was paid for the policy would not deter- 
mine the value of the tobacco embraced in the policy, and a direc- 
tion of that character to the jury was properly refused. The judg- 
ment of the appellate court will be affirmed. Affirmed. 





Wooliver vs. Boylston Ins. Co. 


SUPREME COURT OF MICHIGAN. 


WOOLIVER 
v8. 


BOYLSTON INS. CO.* 


Where the execution of the policy is not denied, and the authority of the local 
agent who issued it is in writing, the admission of parol evidence as to 
his authority is harmless error. 


Where the property was examined by the agent and the agreement for insur- 
ance was made on Sunday, but the policy was dated and delivered on 
Monday, it was not a Sunday contract. 


Instruction that if the plaintiff fairly disclosed to the agent the condition of 
the title the contract was valid, but if he informed him that he owned in 
fee and had a clear title when it was only on executory contract to pur- 
chase, the misrepresentation would work a forfeiture, was not error in the 
absence of a written application. 


Where the amount paid on the contract was immaterial, the exclusion of 
evidence contradicting statements of plaintiff on this point was harmless 
error. 


JosepH H. Coss, for Appellant. 
Grorce B. Greenine (James McNamara, of counsel), for Appellee. 


Grant, J. 

Plaintiff's declaration set forth the issuance of a policy of insur- 
ance to him by the defendant, and the loss by fire of the property 
insured. The plea was the general issue, with notice that plaintiff 
made false representations as to the title to the land upon which 
the insured property was situated, and that the contract was made 
upon Sunday. 

1. Patterson and Small were the local agents of defendant. 
Complaint is made of the ruling of the court permitting them to 
testify that they were the defendant's agents, and had authority to 
write the policy. The defendant, it appears, had stated and claimed 
that the authority was in writing. The execution of the policy 
was not denied under oath by the defendant at the time of filing 
its plea. Its execution was therefore admitted. This, of course, 
admitted the authority of the agents to execute it, and no proof of 
execution was necessary. 

2. Plaintiff lived about five miles from the city of Alpena, where 
the local agents resided. He applied to them for the insurance. 
They informed him that they would ride out the following Sunday, 
and look the property over. They did so, talked over the terms of 
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the insurance, and agreed that they would write him a policy of 
$1,000 upon the house, and $500 upon his furniture; but no com- 
pany was mentioned, no rate agreed upon, no date fixed for the 
commencement or termination of the policy. On the following day 
(Monday) plaintiff went to their office. The policy was then made 
out, the rate agreed upon and paid, and the policy delivered, dated, 
and to commence on Monday. This was not a Sunday contract. 
Contracts dated, executed, and delivered on a week day cannot be 
defeated because the terms were talked over, or even agreed to, 
upon Sunday. 

3. No written application was made for the policy, which was a 
Michigan standard policy. Plaintiff testified that Patterson and 
Small asked him if he owned the premises, to which he replied, 
““No;” that he bought the place on a contract. That he produced 
the contract, and read to them the description from it. Patterson 
testifies that he asked plaintiff if there was anything against the 
property, to which he replied, “ No;” that he asked him if he had a 
clear title, to which he replied that he had. The court instructed 
the jury that,if plaintiff fairly disclosed to the agents the condition 
of his title, the contract of insurance was valid, but that if he in- 
formed them that he owned the property in fee, and had a clear 
title to it, when in fact he had only an executory contract for pur- 
chase, such misrepresentation would vitiate the policy, and the 
defendant would not be liable. This instruction correctly stated 
the law in this state: Crouse vs. Insurance Co., 79 Mich., 249; Hall 
vs. Insurance Co., 93 Mich., 184. The authorities will be found 
cited in these two cases. 

4. Plaintiff testified that he had paid $50 on the contract. The 
defendant sought to show that in a conversation with the adjuster 
and the local agents, after the fire, he said he had paid $150. This 
was excluded. We do not consider it of sufficient importance to 
justify reversal, even if the testimony were competent. Whether 
he had paid $50 or $150 did not affect the rights of the parties. 
The result would have been the same in either case, under the 
instruction of the court. Judgment affirmed. 

McGrath, C. J., did not sit. The other justices concurred. 





Dowling vs. Merchants’ Ins. Co. 


SUPREME COURT OF PENNSYLVANIA. 


DOWLING 
v8. 


MERCHANTS’ INS. CO., or Newark.* 


Where there was no written application and the insured had correctly de- 
scribed the property to the agent, a misdescription in the policy will not 
defeat the contract, though the description was made part of the contract 
and a warranty. 


A. R. Brirrary and Witiarp, Warren & Knapp, for Appellant. 
Joun B. Storm and S. Hotmes, for Appellee. 


Fett, J. 

The fraud or mistake of an insurance agent within the scope of 
his authority will not enable his principal to avoid a contract of in- 
surance to the injury of the insured, who acted in good faith; and 
the fraud or mistake of the agent may be proved by parol evidence, 
notwithstanding it is provided inthe policy that the description of 
the property shall be a part of the contract and a warranty by the 
insured. This is clear upon principle, and it is abundantly sustained 
by authority: Smith vs. Insurance Co., 89 Pa. St., 287; Ellen- 
berger vs. Insurance Co., id., 464; Insurance Co. vs. Cusick, 109 
Pa. St., 157; Kister vs. Insurance Co., 128 Pa. St., 553; Meyers 
vs. Insurance Co., 156 Pa. St., 420. This case is much stronger 
for the plaintiff than those above cited. In all of these written ap- 
plications had been signed by the insured. And in each case the 
application was made a part of the contract. In this case no written 
application was made, and the policy was written by the agent, and 
not read by the insured until after the fire. The building insured 
was built for and used as a boarding house, and was erroneously 
described in the policy as “ occupied by the insured as a dwelling 
only.” The testimony was clear and uncontradicted that there was 
no mistake or deception on the part of the plaintiff, who fully and 
- accurately described the property to the agent as a boarding house 
and spoke to him of its capacity and use. It was seen and examined 
by the agent, and its use, which was apparent, was fully known to 
him. The misdescription was his act alone, in the face of light and 
knowledge, and was unknown to the insured until after the loss oc- 
curred. The defendant cannot be released from its contract because 
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the plaintiff, acting in good faith, accepted without examina- 
tion the policy written by its agent. In Swan vs. Insurance Co. (96 
Pa. St., 37), the insured signed an application which had not been 
finished. He directed another to fill it up, and expressed a doubt 
as to the manner in which it should be done. It was held that he 
knew facts to incite him to read the policy, and was charged with 
knowledge of its contents, and should, under the circumstances, be 
presumed to have accepted it as written. No such presumption 
arose in this case. Having made a full and frank disclosure of the 
facts to the company’s agent, who was empowered to write the policy, 
and who, from observation. knew the character and use of the build- 
ing, there was nothing to induce or warn the insured to read the 
policy, unless it was the anticipation of fraud or mistake, and this 
could impose no duty in protection of the rights of the defendant. 
The question as to the furnishing of proofs of loss was properly 
submitted. There was ample evidence to justify a finding by the 
jury that they had in point of fact been furnished within the limit 
of time fixed by the policy, and from which also a waiver by the 
company could properly be inferred. The judgment is affirmed. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


KEENE 
vs. 


NEW ENGLAND MUT. ACC. ASS’N.* 


The policy provided for only the death loss payable to railway employes in 
case of injuries received while being or walking on the roadbed of a 
railway. 

Held, That when insured was killed while crossing the tracks at a station 
where they were commonly crossed with the permission of the company, 
the case was within the policy provision. 


E. M. Jounson and J. W. Kerrs, for Plaintiff. 
Ramsey & Crarg, for Defendant. 
Houmss, J. 
The rulings asked are disposed of by the former decision in this 
case: Keene vs. Association, 161 Mass.; 149. So, also, are most of 
the matters excepted to in the charge. The jury were instructed 
that if there had been such a universal, uniform, and long-continued 
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use by the general public, for a crossing, of the land where Keene, 
the deceased, was killed, as to give it the character of a line of travel, 
and such that it fairly might be inferred to be knuwn to the railroad 
company, the deceased would be presumed to have known of the 
fact, and to be where he was rightfully, and not as a trespasser. If 
this were an action against the railroad company, and Keene had 
been upon the track simply as a member of the public, these in- 
structions would be open to the criticism made in Chenery vs. Rail- 
road Co., 160 Mass, 211, 212. See, also, Wright vs. Railroad Co., 
142 Mass., 296. But the question is with regard to the rights of a 
passenger. to get off the location of the railroad within which he finds 
himself by right. With regard to that, it already has been decided to 
be a question for the jury. It is not necessary to consider whether 
the mode of statement which was adopted was right in its way of 
reaching the result. The result was right as applied to this case. 
See, also, Wheelock vs. Railroad Co., 105 Mass., 203, 208. 

The instructions as to what constituted voluntary exposure to un- 
necessary danger followed the former decision. Cases as to what 
would be negligence as between the deceased and the railroad are 
not in point. 

The only question left open by the former decision is whether 
Keene was “ walking or being on the roadbed ” of a railway, within 
the meaning of the policy. If he had been walking along the track 
longitudinally, he clearly would have been within the clause: Piper 
vs. Association, 161 Mass., 589. Perhaps, if he had been crossing 
where there was a public way, he would not have been within it. 
This case is nearer to the line. The words of the policy contain no 
exception, and in view of the plain purpose of the provision, which 
is to exclude liability for a well-known danger, we are of opinion 
that the implied exception, if any, does not extend to this case. On 
this point the exceptions must be sustained, unless the plaintiff con- 
sents to a reduction of the judgment to $1,500. 

Exceptions sustained. 





Supreme Court of Pennsylvania. 


SUPREME COURT OF PENNSYLVANIA. 


HALE 
v8. 


EQUITABLE AID UNION.* 


A certificate of a benevolent society was accepted, ‘‘subject to such laws, 
rules, and regulations as now exist, or may hereafter be adopted,” under 
which the holder was to receive one half the amount after twelve years, 
if living and in good standing. 

Held, That a subsequent amendment of the by-laws, modifying the amount of - 
such certificates and restricting them to those who should live out their 
expectation, could not affect the original conditions as to paynient. 


In 1881 the plaintiff became a member of the defendant society, 
and took a benefit certificate therein for $1,800, 

Subject to such laws, rules, and regulations as now exist or may hereafter 
be adopted by and governing said corporation, 
and by which she became entitled to receive one-half the amount 
after twelve years, “if living and in good standing.” The defendant 
alleged that an amended by-law was adopted in 1893, providing that 

All persons holding benefit certificates * * * who shall live to the ex- 
pectation of life, * * * and becoming totally physically disabled, shall 
be entitled to receive a one-tenth part of the amount specified in their benefit 
certificate, 
and refused to pay the plaintiff more than $180. 

Following, among others, are defendant’s assignments of error: 
“Third. The learned court below erred in the answer to the defend- 
ant’s first point, which point and answer are as follows, to wit: 
‘(1) The plaintiff, as a member of the corporation defendant, was 
bound by the amendments to its by-laws providing for the payment 
yearly, upon the arrival at the period of expectation of life and total 
physical disability, of a one-tenth of the amount specified in her 
benefit certificate, instead of the payment of the one-half of the 
amount specified in said certificate at the arrival of such period.’ 
Answer: ‘Answered in the negutive.’ Fourth. The learned court 
below erred in not answering the defendant’s second point in the 
affirmative, which point and answer are as follows, to wit: ‘(2) 
Under the agreement of the plaintiff, contained in her application 
for a benefit certificate, “ to accept said beneficiary certificate, subject 
to such laws, rules, and regulations as now exist or may hereafter be 
adopted, and governing said corporation,” and the authority con- 
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tained in article 6 of the defendant’s charter of incorporation, to 
“ enact such constitution, by-laws, rules, and regulations as from time 
to time shall be deemed necessary and proper for the government of 
such corporation, including the admission or election of members, 
their removal or suspension, the payment of dues, fees, penalties, 
benefits, management of all its funds and property, and from time 
to time alter and modify the same as shall be therein provided,” the 
defendant corporation had the power to change the by-laws in force 
at the time the plaintiff became a member of the defendant corpo- 
ration, and to adopt in lieu thereof the amendment, section 14, by- 
laws of 1893, which amended section is in part as follows:— 

All persons holding valid benefit certificates that have been or may be 
hereafter issued to them who shall live to the period of expectation of life as 
designated in section 2 of this act ‘Synopsis,’ and becoming totally physically 
disabled, shall be entitled to receive yearly a one-tenth part of the amount 
specified in their benefit certificate ; 
and such new by-laws, when adopted before the period of expect- 
tation of life, became binding upon the plaintiff. Answer: ‘As to 
the section point, I will refer to the general charge for my answer, 
in which it is fully covered.’ Fifth. The learned court below erred 
in the answer to the defendant’s fifth point, which point and answer 
read as follows, to wit: ‘(5) Under all the evidence in the case, the 
verdict of the jury for the plaintiff can only be for the sum of one 
hundred and eighty dollars ($180), with the interest from July 21, 
1893.’ Answer: ‘I answer this point in the negative. Under the 
whole case, gentlemen, I advise you that your verdict should be for 
the plaintiff for the sum of $900, with interest from the time when 
it became due, which the counsel have agreed upon.’ ” 


Batt & Tuompson and W. H. Tennant, for Appellant. 
H. J. Muss, Sam’ T. Netz, and J. H. Donny, for Appellee. 


Per Curiam. 

The controlling question in this case is whether the plaintiff was 
bound by the subsequent amendments to defendant’s by-laws, pro- 
viding for payment yearly, upon arrival at the period of expectation 
of life and total physical disability, of one-tenth of the amount 
specified in her benefit certiticate, instead of the payment of one- 
half of said amount at the time specified in said certificate. This 
question is to some extent involved in each of the assignments of 
error, but more particularly in the defendant's first, second, and fifth 
requests for charge, recited in the last three specifications; and it 
appears to have been correctly decided in favor of the plaintiff, not 
only in the general charge, but also in the learned judge’s answers 
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to said requests. In the former he currectly said, among other 
things, that a contract between an association, such as the defendant, 
and one of its members, cannot be impaired or altered by either of 
the parties thereto, except so far as the power to do so is reserved. 
The benefit certificate was accepted by plaintiff “subject to the 
right of the corporation to amend its by-laws, and to change the 
contract in so far as the by-laws make it, but not in so far as the 
contract is made by the benefit certificate itself. For these reasons, 
I think the plaintiff is entitled to recover, under the undisputed 
evidence, the one-half of the sum mentioned in the certificate.” 
We find nothing in the record that would justify us in sustaining 
either of the specifications, and they are therefore dismissed. 
Judgment affirmed. 


MISCELLANY. 


Cases to which an insurance company is party, which are not actions on 
policies, but which relate to matters outside of insurance; as, jurisdiction, 
injunction, mandamus, the relations of statute laws to corporations, etc., 
where the principles and practice of insurance, as such, are not specifically 
involved ; and other cases of incidental interest to underwriters, or where 
for special reasons a full report has been deemed unnecessary. These 
sketches are given merely as chapters of current information, and are not 
intended as digests, nor for citation. 


Insotvency in Case oF Mourvat Co. 


In the case of Davis vs. Shearer et al., decided by the Supreme 
Court of Wisconsin on April 23, 1895, it was held that the effect of 
the appointment of a receiver in the case of an insolvent Mutual 
Fire Insurance Company was to cancel all existing policies, and to 
render void all premium notes so far as concerns the umearned 
premium for which they were given. The company would not 
thereafter be liable for fire losses occurring nor could such notes be 
assessed for unearned premiums, but their assessment may include 
shrinkage, interest on losses, and expenses of receivership. 
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SUPREME COURT OF TENNESSEE. 


SUPREME LODGE KNIGHTS OF PYTHIAS OF THE WORLD 


v8. 
LA MALTA ET AL.* 


The insured applied for membership in the endowment rank of a benevolent 
society. The application provided that the insured should comply witb 
all existing and future regulations governing the rank, and the certificate 
provided that compliance with such regulations was a consideration on 
which it was issued. 


Held, That a subsequent law of the order exempting from liability in case of 
suicide was binding on the insured. 


In case of a benevolent society the adoption of a new constitution repeals all 
provisions of former constitutions not contained therein. 


A provision in the constitution giving a board of control the control of the 
endowment rank, subject to such restrictions as the lodge may impose, is 
executive and not legislative in its character, and does not authorize a 
regulation by the board excluding suicides from benefits. 


Authority in the charter for the establishment of an endowment rank by the 
Supreme Lodge, on such terms as it may deem proper, does not authorize 
the Supreme Lodge to delegate its legislative powers as to the exclusion 
of suicides from benefits to a subordinate board of control. 


Frank P. Poston, for Plaintiff in Error. 
Suir & Trezevant, for Defendants in Error. 
CALDWELL, J. 

Ou the 14th day of May, 1889, the Supreme Lodge Knights of 
Pythias of the World issued to Frederick Schuman, of Memphis, 
Tenn., a “ Certificate of Membership” in the endowment rank of 
that order, whereby it bound itself to pay to his children, Lotta S 
and Frederick E. Schuman, the sum of $3,000 upon his death in 
good standing. The children so named as beneficiaries died on the 
30th of January, 1893, and Schuman himself died the next day. By 
the terms of the certificate and the laws of the order, all interestof 
the children ceased and determined upon and in consequence of their 
death in the father’s lifetime, and upon his death without having 
nominated some other beneficiary all rights under the certificate 
passed to his next of kin and legatees under his will. Upon refusal 
to pay, Frederick Schuman’s executrix and next of kin brought this 
suit in the Circuit Court of Shelby County to recover from the Su- 
preme Lodge Knights of Pythias the full sum named in the certificate. 
Verdict was returned and judgment pronounced in favor of the 
plaintiffs, and the defendant appealed in error. The only real de- 
fense ade in the court below was that Schuman, the assured, took 
his own life, and thereby, under the laws of the order, forfeited and 


* Decision rendered, June 15, 1895. 
VoL, XXIV.-51. 
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annulled his certificate of membership, and absolved the defendant 
from all obligations to pay the same; and the rulings of the trial judge, 
in his charge as given, and in his refusal to instruct the jury as re- 
quested, upon the question of suicide, are in this court assigned 
as error. 

It was admitted on the trial in the court below “that on the 
morning of the 30th of January, 1893, the two children of Fred, 
Schuman were found in bed with him, dead, and that he was then 
insensible, and died on the 31st of January, 1893, and that his death 
and that of his children was caused by opium, or morphine, given 
by him to the children and taken by himself. It was also admitted 
that Fred. Schuman was much attached to these children and treated 
them very tenderly, that he died in good standing, and that pay- 
meut of his certificate was refused alone upon the ground that he 
committed suicide. 

The order of Knights of Pythias is not a regular life-insurance 
company; but it is a benevolent association, with life insurance as 
one feature, to be enjoyed or not by each particular member at his 
own election, and upon certain terms and conditions. The laws of 
this order, as of other benevolent associations, when applicable and 
not in conflict with Federal and state laws, or contrary to public 
policy, are to be taken as parts of its contracts with its members, 
and as such are of great moment in the determination and enforce- 
ment of their respective rights and obligations under those contracts: 
Bac. Ben. Soc., §§ 161, 185; Tennessee Lodge vs. Ladd, 5 Lea, 720, 
721; Catholic Knights vs. Kuhn, 91 Tenn., 216. At the time Schuman 
applied for and obtained the certificate in suit, the order of Knights 
of Pythias had no law against suicide, but the defendant insists that 
such a law was enacted before his death, and that it became bind- 
ing upon him at once, and upon those who should claim under him. 
His written application for membership in the endowment rank 
contains this statement :— 

I hereby agree to conform to and obey the laws, rules, and regulations of 
the order governing this rank, now in force or that may hereafter be enacted, 
or submit to the penalties therein contained. 

And the certificate of membership recites upon its face that the 
consideration upon which it is issued, is among other things, “the 
full compliance,” by Schuman, “with all the laws governing this rank, 
now in force or that may hereafter be enacted.” 

These stipulations in the application and certificate were binding 
upon Schuman while he lived, and they are equally binding upon 
the plaintiffs since his death, and in consequence thereof the anti- 
suicide law, relied upon as a defense to this action, though enacted 
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subsequent to the filing of the application and issuance of the cer- 
tificate, became operative against him andthem from the time it was 
passed, provided, only, that its passage was accomplished in such a 
manner as to make it a valid law of the order: Supreme Com- 
mandery vs. Ainsworth, 71 Ala., 436. The law in question was 
passed by the “ Board of Control of the Endowment Rank, Knights 
of Pythias,” in regular quarterly session, on the 12th and 13th of 
January, 1893, as an amendment to article 6, § 1 of the “General 
Laws ” of said rank, and it is as follows:— 

If the death of any member of the endowment rank heretofore admitted 
into the first, second, third or fourth classes, or hereafter admitted shall re- 
sult from self-destruction either voluntary or involuntary, whether such 
member shall be sane or insane at the time, or if such death shall be caused 
or superinduced by the use of intoxicating liquors, narcotics, or opiates, or 
in consequence of a duel, or at the hands of justice, or in violation or attempted 
violation of any criminal law, then in such case the certificate issued to such 
member, and all claims against said endowment rank on account of such 
membership shall be forfeited. 

Had the board of control legal authority and power to pass such 
alaw? His honor, the trial judge, instructed the jury in effect that 
it had not, and that, for that reason, the supposed law was invalid, 
and without force or virtue in this case; and entertaining that 
opinion, he also refused to instruct the jury, upon the request of the 
defendant, that such law was operative against the plaintiffs, and, 
upon the admitted facts, a complete answer and bar to their action. 
Undoubtedly, such a provision against self-destruction is reasonable, 
and, being so, it is, as previously stated herein, binding upon Schu- 
man, and ‘upon those claiming under him, if validly enacted. The 
fact that its enactment was subsequent to the date of his certificate 
is rendered unimportant by the stipulations in the application and 
in the certificate itself, whereby he bound himself irrevocably to full 
obedience and submission to all legislation then in existence or 
thereafter enacted for the government of the endowment rank, of 
which he was becoming a member. Those stipulations, however, 
though in the broadest terms, must be construed as relating to and 
embracing only such laws as the order had the legal right to make, 
and as it should make in a legal and binding form. 

The Supreme Lodge Knights of Pythias of the World was incor- 
porated, under an Act of the Congress of the United States, on the 
5th day of August, 1870. As then existing, the fundamental and 
general laws of the order contemplated one supreme lodge for all 
its membership in the world, one grand lodge for each state and 
territory of the Union, etc., and subordinate lodges for different 
towns and cities in those states, etc. All the powers of grand and 
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subordinate lodges emanated from the supreme lodge. The grades 
of membership or of advancement in the subordinate lodges are 
three in number, called “ Ranks;” and a member of the first rank 
is designated as a “ Page,” of the second rank as an “ Esquire,” and 
of the third rank as a “Knight.” Representatives from all the 
subordinate lodges of any given state or territory compose the 
grand lodge of that particular jurisdiction, and representatives from 
all the grand lodges make up the membership of the supreme lodge. 
By the ninth and last section of its charter, obtained in 1870, the 
supreme lodge was granted ample “ power to alter and amend its 
constitution and by-laws at will.” Through an amendatory act of 
incorporation, obtained October 5, 1875, the charter of 1870 was 
changed in many particulars. One change was the complete an- 
nulment of section 5, and another was appropriate substitution and 
diminution of the members of all succeeding sections until sec- 
tion 9 of the charter of 1870 became section 8 of the amended 
charter of 1875. The other amendments have no relation to the 
subject now under consideration, and hence will not be stated. On 
the 24th day of May, 1882, the charter of 1875 was amended, and 
among the changes made was the addition of a new section, at the 
end, as follows:— 

9. That the said supreme lodge shall have power to establish the uniform 
rank and the endowment rank upon such terms and conditions, and governed 
by such rules and regulations, as to the said supreme lodge may seem proper. 

This last amendment of its fundamental law undoubtedly con- 
ferred upon the supreme lodge plenary power to establish, maintain, 
and control the endowment rank (which was, in fact, established 
several years prior to 1882); and if, in the exercise of that power, 
that body had enacted the law invoked by the defendant in this 
case, there could be no serious question as to its validity. But the 
truth is that only the board of control, and not the supreme lodge, 
passed that law. Had that board the requisite legal power for the 
enactment of such a law? 

At its regular biennial session in April, 1884, the supreme lodge 
enacted a code of “General Laws ” and adopted a “ Constitution for 
the Government of Sections of the Endowment Rank.” The en- 
dowment rank was not intended to be, and under the power 
granted to the supreme lodge could not have been, established as 
a separate organization, with full power to make its own laws. 
“ Sections” of the endowment rank are intimately related to and 
connected with subordinate lodges. Only members of subordinate 
lodges, having obtained the rank of knight, and continuing in good 
standing as such, can have and maintain membership in sections of 
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endowment rank. The establishment of the endowment rank only 
introduced into the order of Knights of Pythias a means of mutual 
insurance among knights desiring such a benefit and willing to bear 
the additional burdens thereof. Knights are not all members of 
endowment rank, but all members of endowment rank must be 
knights. By article 6 of the general laws enacted by the supreme 
lodge in 1884 for the endowment rank, a “ Board of Control” was 
created, with general powers of supervision of the business of that 
rank; and by article 7 of those laws, as well as by article 15 of the 
constitution adopted at the same time, the supreme lodge expressly 
reserved to itself full power of alteration and amendment of those 
laws and of that constitution, at any regular session. Amendments 
of both were made in 1886, and again in 1888. The constitution, 
as amended in the latter year, was very lengthy and consisted of 
sixteen articles. Article 8 comprised 19 sections relating especially 
to the board of control, its composition, and powers. Section 5 is 
in these wurds:— 

The board shall have entire charge and full control of the endowment rank, 
subject to such restrictions as the supreme lodge may from time to time pro- 
vide. * * * 

Section 9 is a follows:— 

The board is hereby authorized to enact general laws, rules, and regulations 
in conformity with this constitution, for the government of sections and the 
membership of endowment rank, and alter and amend such general laws, 
rules, and regulations, when in their judgment the needs of the rank require 
such action. 

Here for the first time was it attempted to transfer the power of 
making laws for the endowment rank from the supreme lodge to 
the board of control; and this was done, not by an amendment of 
the charter of the supreme lodge, but: only by legislation of the 
supreme lodge, passed in the ordinary way. That constitution con- 
tinued in force until 1892, when the supreme lodge adopted another 
one of only six articles in its stead. Section 5 of article 8 of the 
constitution of 1888, as quoted above, became the 5th and last sec- 
tion of article 1 of the constitution of 1892; but section 9 of article 
8 of the constitution of 1888, supra, was entirely omitted from the 
constitution of 1892, and no like provision was substituted for it. 
The constitution of 1892 was the one in force on the 12th and 13th 
of January, 1893, when the board of control passed the anti-suicide 
law interposed by the defendant in this case. 

Henry B. Stolte, a member of the board of control at that time, 
testified in this case, and, among other things, he said, in effect, 
that the said section 9, of article 8, of the constitution of 1888 was 
still in force when the anti-suicide law was passed in January, 1893; 
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but that is only the opinion of the witness upon a legal question. 
The constitution of 1892 was adopted, certified, and promulgated 
as the “Constitution of the Endowment Rank Knights of Pythias 
of the World,” ard it was published by proper authority in pamphlet 
so entitled, as had been all former constitutions. Each of the in- 
struments so adopted and promulgated was, for its time, the com- 
plete and only constitution of the endowment rank; and no part of 
the former constitution became a part of the latter one, unless em- 
bodied in it. The constitution of 1892 was adopted, certified, pro- 
mulgated, and printed as one full and complete instrument, and as 
the only constitution of the endowment rank so long as it should 
remain unchanged by the supreme lodge. It superseded the con- 
stitution of 1888 entirely, and left only such parts of it in force as 
were reproduced in the new instrument. This follows as a matter 
of law. No provision found in the constitution of 1892 conferred, 
or seems to have been intended to confer, upon the board of con- 
trol power to make laws, as did section 9, article 8, of the constitu- 
tion of 1888. Section 5, article 1, of the constitution of 1892, which 
is but areproduction of section 5, article 8, constitution of 1888, did 
not bestow legislative power, as is readily seen by reference to its 
terms, which are as follows: ‘“ The board should have entire charge 
and full control of the endowment rank, subject to such restrictions 
as the supreme lodge may from time to time provide.” 

Obviously, this provision relates alone to the administration of 
laws, and not to the enactment of them. The words, “ entire charge 
and full control,” as thus employed impart executive, rather than 
legislative, functions. Section 9, article 8, of the constitution of 
1888, whose terms were unmistakable, and ample in scope for the 
purpose contemplated, contained the only provision to be found in 
any constitution of the endowment rank or elsewhere, intended to 
authorize the board of control to pass general laws for that rank; 
and it is evident that the members of that board believed that pro- 
vision to be still in force, and that they thought they were acting 
under its authority when they passed the law involved in this case. 
As has already been observed, however, that provision ceased to ex- 
ist, and had no further force or vitality, when it was omitted from 
the constitution of 1892, which completely superseded the constitu- 
tion of 1888 with allits provisions. It follows that the board of con- 
trol was without even the appearance of the requisite legislative 
power when it passed that law in January, 1893, and, consequently, 
that the law was invalid ab initio. Even the authority granted by 
the supreme lodge to enact laws had been withdrawn from the 
board. 
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But if it were conceded that the witness Stolte, and the other 
members of the board of control, were right in their belief that the 
9th section, of article 8, of the constitution of 1888, was of the same 
virtue after, as before, the adoption of the constitution of 1892, the 
the result in this case would be the same; because the supreme 
lodge had no power tv confer general legislative functions upon the 
board of control, and its effort to do so was ineffectual and void. 
Section 9, article 8, of the constitution of 1888, whereby the supreme 
lodge attempted in plain and comprehensive language to clothe the 
board of control with authority to enact general laws, was itself 
ultra vires, and without legal efficacy; and if embodied in the con- 
stitution of 1892, it would have afforded no legal authority for the 
passage of the anti-suicide law. The 9th section of the second 
amended charter of the supreme lodge vested in that body alone 
the power to legislate with respect to the endowment rank, and the 
supreme lodge could not legally delegate this power to another. 
That provision of the fundamental law fully authorized the supreme 
lodge to enact all such reasonable laws as it might deem proper for 
the establishment and government of the endowment rank, and, in 
the exercise of that broad authority, it might well create a board 
of control, or any other like agency, for the management of the 
business of that rank, but it could not abdicate its high position and 
transfer its law-making power to such board, or other agency. 
Though the supreme lodge may have had the fullest power, under 
its charter, to pass the law in question in this case, as we think it 
had, we have no hesitation in holding that it could not bestow such 
power upon the board of control. Under the existing charter, a 
general law of that character could be passed by the supreme lodge 
alone. 

We do not hold that the supreme lodge may not lawfully author- 
ize subordinate lodges and sections to pass by-laws for their local 
government, nor that the board of control may not be empowered 
to adopt mere rules and regulations to facilitate the transaction of 
the business of the endowment rank. On the contrary, we think 
the supreme lodge may well grant such authority and power, and 
that they may be lawfully exercised, such grant and exercise not be- 
ing inconsistent with the terms of the charter: 1 Bac. Ben. Soc- 
(New Ed.), § 80. Our holding is that only the supreme lodge has 
power to pass a general law affecting the whole endowment rank, 
such as that against self-destruction, end under consideration in 
this case. The rulings of the trial judge with respect to that law 
were correct for two reasons—First, because the supreme lodge had 
no power to authorize the board of control to enact that, or any 
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other general law; and, secondly, because the authority to pass 
such laws, attempted and intended to be granted by section 9 of 
article 8 of the constitution of 1888, was withdrawn by the adoption 
of the constitution of 1892, which embraced no such provision. 
Affirm the judgment, with costs. 


SUPREME COURT OF PENNSYLVANIA. 


McGONIGLE 
v8. 
SUSQUEHANNA MUTUAL FIRE INS. CO.* 


One who solicited insurance at the local insurance agent’s instance, took ap- 
plications therefor, and delivered them to the local agent, who reduced 
them to the proper form, and forwarded them to the company, which is- 
sued policies thereon, was the agent of the company as to effecting such 
insurance. 

Upon assured’s property being wholly destroyed, he notified the company, 
and its secretary, general manager, and adjuster at once arranged for 
arbitration as to amount of loss, and promised to pay upon the mak- 
ing of anaward. After the award was made, the company delayed pay- 
ment on various grounds, but nothing was ever said as to the assured’s 
furnishing proofs of loss. Held, That such proofs were waived. 

The fact that assured furnished proofs of loss after the same were waived did 
not resubject him to the provision in the policy that suit should not be 
brought within 90 days after furnishing such proofs. 

An insurance company, in order to avow a policy on the ground that the prem- 
ises were put to a use not represented when the insurance was made, 
whereby the risk was increased, must show that the assured knew that 
such use increased the risk and the rate, and that he concealed it from 
the company. 

Where assured, on applying for insurance, informed the agent that there was 
a lien against his property, and a policy was issued which failed to note 
that fact, itis presumed that the company waived the condition in the 
policy as to liens, though the agent reported the property as unincum- 
bered, and the policy provided that no provision thereof could be waived 
except by express indorsement thereon. 

A waiver of the condition in a policy of insurance against incumbrances may 
be inferred from the appointment of appraisers, and an adjustment of 
loss, the negotiations as to which lasted tive months, though the policy 
provided that no condition thereof could be waived except by special 
agreement indorsed thereon. 


This case was referred to a referee whose report is as follows:— 

“This case having been referred to me under the act of March 
23, 1870, and its supplement of June 22, 1871, I now submit my re- 
port thereon :— 

“The proceeding is an action of assumpsit on a policy of insurance 
issued by the Susquehanna Mutual Fire Insurance Company to Pat- 
rick McGonigle, dated April 13, 1892, insuring $1,300, on his two- 


* Decision rendered, April 29, 1895. From Atlantic Reporter. 
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story frame building and additions thereto, with shingle and tin 
roof, while occupied as a saloon, storeroom for liquors, and dwel- 
ling, situate on the west side of, and known as, Orchard or Second 
Street, Plumbtown, Luzerne County, Pa., including foundations, 
gas and water pipes, and fixtures for heating and lighting as part 
of the building; $1,000 other insurance permitted Aurora Fire In- 
surance, Harrisburg, attached to policy No. 12,319 of the Susque- 
hanna Mutual Fire Insurance Company agency at Wilkes Barre. 
The evidence elicited at the trial was not free from conflict, but 
after full consideration I find the facts to be as follows :— 

“First. The Susquehanna Mutual Fire Insurance Company estab- 
lished an agency at Wilkes Barre, Pa., and appointed Mr. I. W. 
Miller as agent. Mr. Miller, besides personally soliciting insurance 
for his principal, accepted the assistance of one George W. Thomas, 
who seems to have been a sort of itinerant solicitor of insurances in 
the near vicinity of Wilkes Barre. He looked up properties to be 
insured, took verbal applications from the owners, brought them to 
Mr. Miller, who, after reducing them to writing, forwarded them to 
his company at Harrisburg, and when they were accepted, and poli- 
cies issued thereon and sent to him, he usually delivered them to 
the assured, but sometimes he handed them to Mr. Thomas, to be 
delivered to the assured on the receipt of premiums. In the present 
instance, however, both Mr. Miller and Mr. Thomas had solicited 
the insurance from Mr. McGonigle, both had been on the premises, 
and the former had been through the house. They seem to have 
had a conference on the subject later, and Mr. Miller directed 
Thomas to take the insurance. Accordingly, the latter, after obtain- 
ing from MecGonigle, at another interview, further information con- 
cerning the premises, and after a satisfactory inspection of them 
himself, communicated to Miller the result. Miller reduced the 
same to writing, and, signing it himself, forwarded it as an applica- 
tion to his company. It was accepted, and a policy of the charac- 
ter and extent as before indicated was issued and sent to Miller. 
He delivered it himself to McGonigle, at the home of the latter in 
Plumbtown. McGonigle paid to him a part of the premium, and a 
part of it to Thomas. That the defendant company in due time 
subsequently received the amounts thus paid is not denied. 

“Second. The valuation put upon the property at the time the 
application was made out by Miller was fixed by Thomas. He was 
upon the premises many times, and during his negotiation for the 
insurance McGonigle told him what he had paid for the property 
originally, land included, and also what amount of insurance he 
wished put upon it. He made known to him the tact that there was 
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an incumbrance on the premises, held by the executor of an estate. 
Thomas communicated the knowledge thus obtained to Miller, and 
fixed the valuation at $3,500. Miller was satisfied, and, indeed, ac- 
cording to his own testimony, he had ‘ dropped in to see McGonigle’ 
whenever he went down to Plumbtown before the insurance was 
taken. And after it was taken, and before the loss occurred, he 
further testified that he ‘was down there and looked the building 
over. It looked nice, and I thought everything was all right, and 
Mr. McGonigle a very nice man.’ In reference to the incumbrance, 
his testimony was that ‘Thomas said he didn’t ask McGonigle if the 
property was mortgaged, or, if so, to what extent; and, further, that 
Thomas said: ‘That’s a good property down there at McGonigle’s. 
He’s making lots of money, and I don’t believe he’s got anything on 
it.’ Miller says he replied: ‘Well, mark it, “No incumbrance.”’ 
McGonigle himself testified that he had put improvements on the 
property since he purchased it, and that it was worth $5,000. 
This valuation, as I understood it, related to the property as a whole, 
land included. Under all the testimony in this connection, the ref- 
eree cannot escape the conclusion that an insurance of $2,300 was 
not an overinsurance on the building proper. It was at least within 
the limit of two-thirds of the value of the building at the time the 
policy was issued. 

“Third. On the morning of August 30, 1892, before daylight, a 
fire broke out in the village of Plumbtown, in a house but a few 
doors distant from the premises of the plaintiff. The intervening 
buildings were of wood, built close together, and of course readily 
inflammable. Awakened dwellers, having only the few facilities for 
quenching fire common in a country village, were powerless to stay 
the flames. The plaintiff's insured property was soon reached and 
burned up. 

* Fourth. On the day following the morning of the fire, McGonigle 
notified Miller, the local agent at Wilkes Barre, of the loss, and the 
latter presumably notified his principal forthwith, for about ten 
days afterwards Mr. B. K. Huntzinger, who, besides being secretary 
of the defendant company, seems to have been the general manager 
of its affairs, and especially the adjuster of its losses, appeared on 
the ground at Plumbtown, accompanied by Miller, the local agent. 
Mr. Huntzinger was also president of another insurance company,— 
the Aurora Insurance Company, of Harrisburg, Pa.,—which likewise 
had issued a policy on Mr. McGonigle’s property, and hence was 
interested in the results of the fire. He seems to have occupied a 
a relation to this company altogether similar to that occupied by 
him in respect to the defendant company, at least as far as the 
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adjustment of losses was concerned. The loss in this case having 
been total, Mr. Huntzinger declined to exercise the right to build, 
but desired that the extent or measure of the loss, as respected each 
of the companies named, be appraised in accordance with the pro- 
visions of the policies, promising that each could pay its proportion- 
ate amount just a soon as appraisers should reach a finding in the 
premises. He made no demand whatever for proof of loss at this 
time. The ashes and debris seemed to furnish all the evidence re- 
quired upon this point. Some difficulty or difference, however, 
occurred between the plaintiff and himself in the selection of ap- 
praisers satisfactory on the one side and the other, but this was 
shortly overcome and an agreement reached in this respect. It was 
as follows:— 


It is hereby agreed by Patrick McGonigle, of the first part, and the Susque- 
hanna Mutual Fire Insurance Company, of Harrisburg, Pa., and the Aurora 
Fire Insurance Company, of Harrisburg, Pa., of the second part, that William 
Griffith and L. H. Hahn, together with a third person to be appointed by 
them, if necessary, to act as umpire, shall appraise and estimate at the true 
cash value of, and damage by fire to, the property belonging to Patrick Mc- 
Gonigle, as specified below, which appraisement and estimate made by them, 
or any two of them, in writing, as to the value and amount of such loss or 
damage, shall be binding on both parties; it being understood that this ap- 
pointment is without reference to any other question, matter, or thing con- 
tained in the terms and conditions of the policy of insurance, and is of bind- 
ing effect only so far as regards the actual cash value of, or damage to, such 
property covered by policies No. 12,319 and No. 2,409 of said companies, 
issued at Wilkes Barre, Pa. The property on which damage is to be esti- 
mated and appraised is a two-story frame building, and additions thereto, 
with shingle and tin roof, including foundations, gas and water pipes and 
fixtures, and all permanent fixtures for heating and lighting. And itis ex- 
pressly understood and agreed that said appraisers are to take into consider- 
ation the age, condition, and location of the property just previous to the 
fire, and also the value of any portion of the property saved, and, after mak- 
ing an estimate of the cost of replacing the property on which this appraisal 
is made, a proper deduction shall be made for the difference, if any, between 
the value of said property, when replaced new, and the said destroyed prop- 
erty at the time of the fire, and it being expressly understood and agreed 
that, in case of the depreciation of the property from age, location, use, or 
any cause whatever, the said appraiser shall make a suitable deduction from 
the cash cost of replacing the same, and to ascertain the actual cash value of 
said property immediately previous to the time of the fire. This agreement is 
made in presence of, and in conformity to the provisions to that effect in, the 
conditions of insurance attached to said policies. And it is expressly under- 
stood and agreed that this appraisal and agreement does not waive, and is 
without prejudice to, any of the other terms and conditions of the policy of 
said companies. Witness our hands at Wilkes Barre, Pa., this 14th day of 
September, A. D. 1892. [Signed] Patrick McGonigle. B. K. Huntzinger, for 
Susquehanna Mutual Fire Insurance Company. In presence of I. W. Miller. 
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“The appraisers thus agreed upon, before entering upon the 
duties of their appointment, took and subscribed the following oath: 


State of Pennsylvania, Luzerne County, 8s. 

We, the undersigned, do solemnly swear that we will act with strict im- 
partiality in making an appraisement and estimate of the value and the act- 
ual loss or damage to the property of Patrick McGonigle insured by the Sus- 
quehanna Mutual Fire Insurance Company, of Harrisburg, Pa., and the 
Aurora Fire Insurance Company, of Harrisburg, Pa., agreeably to the terms 
of the foregoing appointment, and that we will return to said companies a 
true, just, and conscientious appraisement and estimate of loss or damage on 
the same, according to the foregoing appointment, and to the best of our 
knowledge, skill, and judgment, hereby appointing Jas. Woolsey as umpire. 
Witness our hands this 14th day of September, A. D. 1892. [Signed] L. H. 
Hahn, Wm Griffith, Appraisers. Sworn and subscribed before me this 14th 
day of September, A. D. 1892. John A. Davison, Notary Public. ([Seal.] 


“The appraisers at once commenced their investigations, and on 
the succeeding day reached and delivered an award, as follows:— 

To the Susquehanna Mutual Fire Insurance Company, of Harrisburg, Pa., 
and the Aurora Fire Insurance Company: Having carefully estimated and 
appraised the property, also the loss and damage by fire to the hereinabove 
described property of Patrick McGonigle, agreeably to the foregoing appoint- 
ment, and having carefully examined all the property referred to, we hereby 
report that after taking into consideration the age, condition, and location of 
the property at the time of the fire, and making proper deductions for all 
property saved in a damaged condition, also making suitable deductions for 
depreciation on account of age, use, and otherwise to said property, we have 
appraised and determined,.and do report, the actual cash value to be one 
thousand eight hundred and ninety-one 745; dollars, and the actual cash loss 
on same to be seventeen hundred and eighty-five and 75%; dollars. Witness 
our hands this 15th day of September, A. D. 1892. 

[Signed] L. H. Hahn, Wm. Griffith, Appraisers. 

“Fifth. A few days after the completion of the appraisement, Mr. 
Huntzinger had an interview with the plaintiff. The former did not 
carry out the promise to pay to the latter the proportionate amount 
found to be chargeable under the award to the defendant company. 
On the contrary, Mr. Huntzinger then set up as a cause of delay, 
and as a reason why the company would not pay, the fact that ‘a 
man named Jones had an attachment on the place.’ At a still later 
day he called at the house of Mr. McGonigle, in Plumbtown, and 
invited him to come to Wilkes Barre, saying that ‘he would settle 
the loss,’ Indeed, on several occasions subsequent to the award of 
tbe appraisers, Mr. Huntzinger assured the plaintiff that ‘he was 
willing and satisfied to pay the loss.’ Payment, however, was not 
made. Some months of further delay intervened. Mr. Huntzinger 
added to the reasons already made for nonpayment the declaration 
that the defendant company ‘was short of funds.’ Along in 
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December of that year, Hon. W. H. Hines, at that time counsel for 
the plaintiff, wrote directly to the defendant company at Harris- 
burg, Pa., asking for compliance with the promises made on their 
behalf. To that letter, which appears in the attached exhibits, Mr. 
Huntzinger returned the following reply, which also appears in the 
attached exhibits:— 

Susquehanna Mutual Fire Insurance Company. Incorporated 1873. Char- 
ter Perpetual. Harrisburg, Pa., Dec. 10th, 1892. W. H. Hines, Esq., Wilkes 
Barre, Pa.—Dear Sir: Replying to your letter of 9th inst. touching loss of 
Pat McGonigle, will say that you are misinformed both as to promises of pay- 
ment and as to time when losses are payable. All promises made in this case 
are what the policy sets forth, and, as they are conditional, the time has not 
yet arrived to say anything about payment other than what the policy itself 
contains. AsI am also interested in the Aurora Fire Insurance Company, 
the above applies to your letter of the same date to it. Yours, truly, 

B. K. Huntzinger, Secretary. 


“Sixth. A short time after the correspondence above noted, Mr. 
Hines called personally at the office of the defendant company in 
Harrisburg, with a view to aid the interests of Mr. McGonigle in 
respect to his loss. Mr. Huntzinger, speaking for the two compan- 
ies hereinbefore named, did not predicate the delay of adjustment 
on the fact that no proof of loss had been furnished, but stated that 
attachments had -been served, and that the claim on the building 
could not be adjusted until the attachments were released, and, 
further, that this was the cause of the delay. The public duties of 
Mr. Hines as a member of Congress obliged him to forego further 
professional efforts in Mr. McGonigle’s behalf, and thereupon John 
McGahren, Esq., was employed by the plaintiff as counsel. 

“Seventh. There was no dispute on the trial as to the existence of 
an incumbrance on the property at the time I. W. Miller, the local 
agent, formulated the application for insurance, nor that it contin- 
ued at the date of the issuing of the policy. Nor was it denied that 
the plaintiff informed Thomas of the incumbrance when the latter 
solicited the insurance. It was further conceded that on the 3d of 
September following an attachment execution was issued on the in- 
cumbrance, and service of the same was had four days afterwards 
on the defendant company, as a garnishee. 

“Kighth. In January following, Mr. McGahren, counsel for the 
plaintiff, wrote to Mr. Huntzinger in behalf of Mr. McGonigle, 
This letter appears in the attached exhibits. Inclosed therein was 
forwarded to the defendant company a certificate from the proper 
record in Luzerne County showing that the attachment in question 
had been dissolved. Replies of Mr. Huntzinger to several letters 
written by Mr. Hines and Mr. McGahren to the defendant company 
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directly, and to Mr. Huntzinger himself, as the recognized agent, 
appear in the attached exhibits. All promises of payment other 
than those conditioned in the policy seem to have been unrecog- 
nized by Mr. Huntzinger. At a later date, or on the 13th of Feb- 
urary, 1893, proofs of loss were duly made and forwarded to the 
defendant company. Payment of the claim was nevertheless still 
refused, and on the 23d of the same month this action was insti- 
tuted. John McGahren, Esq., counsel for the plaintiff, claims that 
under the facts as developed in the trial, and under the law, Mr. 
McGonigle is entitled to recover the sum of $1,009.20, the proper 
amount due from the defendant company under the terms of the 
policy, based on the finding of the appraisers, together with the in- 
terest on the same from the date of such finding. Hon. Henry W. 
Palmer, counsel for the defense, insists that there should be a gen- 
eral finding, under the facts and the law, in favor of the defendant 
company. He further requests the referee to find the following 
facts: ‘First. That the representations upon which the policy in 
this case was issued were made to the agent of the company by 
George W. Thomas, an insurance broker, who was not an agent of 
the defendant company. Second. That Thomas represented the 
property to be worth $3,500, when in fact it was not worth more 
than $1,895. Third. That Thomas represented that he did not 
know whether the property was incumbered, but told the agent of 
the defendant to put it down as unincumbered, and it was so repre- 
sented to the defendant company. Fourth. That the action of the 
secretary of the defendant company in viewing the premises and 
having appraisers appointed to estimate the loss is not sufficient to 
show a waiver of the proofs of loss. Fifth. That under all the evi- 
dence the defendant company did not waive proofs of loss. Sixth. 
That plaintiff furnished proofs of loss February 13, 1893, and 
brought suit in less than ninety days thereafter. Seventh. That 
the property was represented as a dwelling house and saloon and 
storeroom for liquors, when in fact it contained a hall used for 
public entertainments, shows, theaters, and suppers. Eighth. That 
the rate charged by insurance companies on property used for pur- 
poses of public entertainment is higher than the rate charged plain- 
tiff.’ As to questions of law Mr. Palmer desired the referee to find 
as follows: ‘First. The plaintiff is not entitled to recover in this 
case, because, by the terms of his policy, all representations made 
before the insurance was effected are warranted to be true, and 
certain ones have been found to be false; therefore, the plaintiff 
cannot recover. Second. Because the suit was brought before the 
money was due under the terms of the policy.’ 
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“In support of the views thus entertained of the facts and the 
law in the premises, Mr. Palmer directed the attention of the referee 
to the following provisions in the policy, and desired that they 
should be considered in disposing of the case:— 


No. 1—Duty of secretary: ‘He shall, upon the occurrence of any loss, view 
the premises as soon as practical, investigate the cause of the loss, and make 
report to the board at their next meeting, or may appoint some other compe- 
tent person to act in his stead.’ 

No. 14—Duty of agents: ‘It shall be the duty of local agents or surveyors 
to make suryeys and receive applications for insurance, to trausmit the same 
to the secretary, to receive the cash premiums for the same, the reward 
thereof, and the interest payments, when furnished with proper receipts 
therefor, and, in case of any loss occurring within his agency, he shall as soon 
as possible go to the place of such loss and examine into the circumstances at- 
tending the same, and report to the secretary the result of such examination. 
But no agent is to be empowered to make insurance, nor to waive any condi- 
tion of the policies or by-laws, either before or after a loss, without special 
authority from the company in writing.’ 

No. 13—Who is anagent: ‘In any matter relating to this insurance, no 
person unless duly authorized in writing, shall be deemed an agent of this 
company.’ 

No. 2—Time limit for bringing suit: ‘Said ascertainment or estimate shall 
be made by the insured and this company, or, if they differ, then by ap- 
praisers as hereinafter provided ; and the amount of loss for which this com- 
pany shall be liable pursuant to this policy shall not be payable until ninety 
days after the notice, verification, and delivery of the proof and claim at the 
oftice of the company in the manner and time herein required.’ 

No. 3—Appointment of appraisers: ‘In the event of disagreement as to the 
amount of loss, the same shall, as above provided, be ascertained by two com- 
petent and disinterested appraisers, the assured and this company each select- 
ing one, and the two so chosen shall first select a competent and disinterested 
umpire ; the appraisers together shall then estimate and appraise the loss, 
stating separately sound value and damage, and, failing to agree, shall sub- 
mit the differences to the umpire ; and the award of any two shall determine 
the amount of such loss. The parties thereto shall pay the appraisers re- 
spectively selected by them, and shall bear equally the expense of the 
appraisement and umpire.’ 

Nos, 4 and 5—Waiver by company—Appraisal—Proofs of loss—Time for 
bringing suit limited: ‘This company shall not be held to have admitted any 
liability, or to have waived any provision or condition of this policy, or any 
forfeiture thereof, by any requirement, act, or proceeding on its part relating 
to the appraisal, or to any examination herein provided for; and the loss 
shall not become payable until ninety days after the notice, ascertainment, 
estimate, and satisfactory proofs of the loss herein required have been re- 
ceived by this company, including an award by appraisers, when appraisal 
has been required. No suit or action on this policy for the recovery of any 
claim shall be sustainable in any court of law or equity until after full com- 
pliance by the insured with all the foregoing requirements, nor unless com- 
menced within eight months next after the fire.’ 

No. 6—Warranty—No waiver by agent: ‘The insured, by the acceptance 
of this policy, hereby warrants that any application, survey, plan, statement, 





816 Supreme Court of Pennsylvania. [ Nov., 


or description connected with the procuring of this insurance, or contained 
in or referred to in this policy, as well as all representations made by the in- 
sured, or the representative of the same, are true, and shall form a part of this 
policy, whether signed by the insured or not; also, that the property herein 
described has not been overvalued, and that no fact or circumstance concern- 
ing this insurance or the subject thereof has been concealed or omitted to be 
made known to said company. And this company shall not be bound under 
this policy by any act of or statement made to or by any agent or other per- 
son which is not contained in this policy, or in any other written paper above 
mentioned.’ 

No. 7—Amount of insurance allowed: ‘The aggregate amount of insurance 
in this and other companies shall not exceed two-thirds of the actual value of 
the property insured. ‘This limit may, however, by special endorsement on 
the policy, be extended to three-fourths of the real value.’ 

No. 8—Policy subject to conditions: ‘This policy is made and accepted 
subject to the foregoing stipulations, conditions, and by-laws, together with 
such other provisions, agreements, conditions, or statements as may be in- 
dorsed hereon or added hereto, whether signed by the assured or not; and no 
officer, agent, or other representative of this company shall have power to 
waive any provision or condition of this policy, except such as by the terms 
of this policy may be the subject of agreement indorsed hereon or added 
hereto. And, as to such provisions and conditions, no officer, agent or repre- 
sentative shall have such power, or be deemed or held to have waived such 
provisions or conditions, unless such waiver, if any, shall be written upon or 
attached hereto by the secretary of the company, or by an agent authorized 
thereto in writing by the president or secretary of this company ; nor shall 
any privilege or permission affecting the insurance under this policy exist or 
be claimed by the insured unless so written or attached.’ 

No. 9—Policy void if premises used for anything but dwelling house and 
hotel: ‘This entire policy shall be void if the insured has concealed or mis- 
represented, in writing or otherwise, any fact or circumstance concerning 
this insurance, or the subject thereof; or if the interest of the insured in the 
property be not truly stated therein ; or if, during this insurance, the above- 
mentioned premises shall be used for any trade, business, or vocation, or for 
storing, using, or vending therein any class of article, other than those 
named ; or if the occupation of such premises be changed except herein speci- 
ally agreed to in writing upon this policy.’ 


“To the first request of the counsel for the defense as to the find- 
ing of facts, the referee cannot yield unqualified assent as a whole, 
and therefore must deny it. It is true that Mr. Thomas was not the 
appointed local agent of the defendant company at Wilkes Barre, 
but he was a solicitor of insurance for Mr. Miller, the duly-appointed 
agent at that place. He looked up properties to be insured, took 
applications, verbal and otherwise, for such insurance, brought them 
to Mr. Miller, who, after reducing them to writing or putting them 
in proper form, forwarded them to the companies for which he was 
agent. In the present case both Miller and Thomas were solicitors 
for this particular insurance, both examined the property, both were 
satisfied with it in every respect. Miller himself was shown through 
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the house. He instructed Thomas to take the insurance, thus, apart 
from what he himself did directly in the premises, making the act 
of Thomas his own act. His principal recognized his work, issued 
a policy in conformity with it, received the premium therefor, never 
challenging any part of the preliminary transactions until the day 
of trial, upwards of seventeen months thereafter. The features of 
the case in some respects are closely analogous to those of Insur- 
ance Co. vs. Eshelman (30 Ohio St., 647), where it was held, substan- 
tially, that where an agent, in the due prosecution of the business 
of his principal, employs another in a branch of the business, the- 
acts of the subagent have the same effect as if done by the agent 
himself. This doctrine was quoted approvingly by our supreme 
court in Swan vs. Insurance Co., 96 Pa. St., 37. The second and 
third requests on the part of the defense must be denied also, except 
in so far as relates to the voluntary and unauthorized representation 
as to incumbrances made by Miller, the local agent himself, to his: 
principal. And denial must likewise be had of the fourth and fifth 
requests. Where there is a total loss of the insured building, and 
the insurance company has been immediately notified, as was done 
in this case, no further technical proof of loss is necessary. Be- 
sides, when an insurance company bases its neglect or refusal of 
payment on the ground tbat attachments of the claim have been 
served upon it, or that it is short of funds, or indeed, on any ground 
other than the absence of technical proof required by the policy, par- 
ticularly when the loss has been total, and notice of it has in due: 
time been given to the company, such conduct amounts to a waiver 
of technical proofs of the loss: Roe vs. Insurance Co., 149 Pa. St., 
94, 23 Atl, 718; Insurance Co. vs. Dougherty, 102 Pa. St., 568 ; 
and many other authorities which the referee does not deem neces- 
sary to mention herein. Again, an insurance company may waive a 
condition requiring proof of loss by notifying the insured, in case of 
a total loss, that the insurance would be paid in full: Stauffer vs. 
Insurance Co., 150 Pa. St., 531, 24 Atl., 754. The present case dif- 
fers from this immaterially. Here the loss was total, notice was 
given to the insurance company at once, the adjuster (secretary) 
and general manager of the company—all in one—was promptly on 
the ground, had appraisers appointed according to the terms of the 
policy, and promised payment forthwith on the finding of the ap- 
vraisers. This finding having been reached, delay of complainee 
was not predicted upon a want of proofs of loss, but upon the fact 
that the claim had been attached in the company’s hands. Indeed, 
the mutual appointment of appraisers to adjust the loss, and they 
having made their finding, which was not objected to by the 
VoL. XXIV.—52 
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company’s recognized adjuster and agent, is competent evidence to 
submit to a jury or a referee whether the provision in the policy 
requiring proof of loss to be furnished within a certain specified 
time had been waived: Fritz vs. Insurance Co., 154 Pa. St., 384, 26 Atl., 
7. The sixth request of the defense is accorded. The hope of real- 
izing for his loss without litigation, induced, perhaps, by the con- 
temporaneous letters of the secretary of the company hereinbefore 
referred to, may have led the plaintiff to furnish proof of loss at the 
late date indicated. It is immaterial, however, what the reason 
was. We have already seen that, under the law and the evidence, 
the company had, upwards of four months previously, waived this 
provision of the policy. The plaintiff's action was therefore not pre- 
mature. Nor can the seventh and eighth requests on the part of 
the defense be favorably entertained. Certainly, if the plaintiff had 
made false representations at the time the insurance was solicited as 
to the condition of his property, or its surroundings, or the uses to 
which it was then, or was to be in future, subjected, or had con- 
cealed any matter material to the risk, a different view might well 
be taken. The evidence, however, exhibits the contrary. He made 
no representations whatever in the respects referred to. His build- 
ing was free to the inspection of both Miller and Thomas, and one of 
them, at least, was shown through the house. Nothing was said on 
either side at any time about a hall in the house, or its uses, but the 
general use of the premises as a whole was apparent to any ordinary 
observer. So far as the hall was concerned, the evidence shows that 
its size was 22 by 56, in the second story of the building, and that it 
was used, as occasion offered, for church suppers, church festivals, 
amateur performances, aad dances. Even though such uses might in- 
crease the risk, and be cause for a higher rate of insurance ordin- 
avily, still there is no evidence of concealment on the part of the 


plaintiff as respects the hall, no evidence that he knew such use did 
increase the risk, and no evidence that he knew that a bigher rate of 


insurance was chargeable where buildings of this character were 
used for the purpose last mentioned. Knowledge as to both these 
particulars must be brought home to the insured before his recovery 
for aloss, otherwise well founded, can be defeated: Insurance Co. 
vs. Losch, 109 Pa. St., 100; Rife vs. Insurance Co., 115 Pa., St., 
530, 6 Atl., 65. 

“ As already stated, Mr. Palmer, for the defense, further requested 
the referee to find the following conclusions of law (repeating the 
same for convenience): ‘First, that the plaintiff is not entitled to 
recover in this case, because, by the terms of his policy, all represen- 
tations made before the insurance was effected are warranted to be 
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true, and certain ones have been found to be false; therefore, the 
plaintiff cannot recover,’—and, ‘second, because the suit was brought 
before the money was due under the terms of the policy.’ These 
requests must be denied. That the policy contains conditions of a 
very stringent character as to liability on the part of the company 
in case of loss must be admitted, but to say that these conditions, 
or any of them, can only be waived as prescribed in the policy, would 
be ar assertion not warranted under the law. For example, a policy 
providing that it should be void if the property be sold, conveyed, 
incumbered, or mortgaged is not rendered invalid by the existence 
of liens against it when the policy was issued, about which no ques- 
tions were asked and no statements made: Insurance Co. vs. Hoff- 
man, 125 Pa. St., 626, 18 Atl., 397. In the present case the unauthor- 
ized statement of Miller, the local agent, respecting liens, cannot 
affect the insured, who answered truthfully upon this point. It was 
not competent evidence, even though admitted at the hearing to 
save time, but under the protest of plaintiff's counsel: Act 11 May, 
1881 (P. L., 20). And again, if the insured informed the agent that 
there was a lien against the property, and a policy was subsequently 
issued which failed to note that fact, it will be presumed that the com- 
pany waived the condition in the policy as to the lien: Gould vs. 
Insurance Co., 134 Pa. St., 370,19 Atl., 793. And, further still, a 
waiver of the condition in a policy against incumbrances may be 
inferred from the appointment of appraisers after the fire and an 
adjustment of the loss, the negotiations lasting nearly five months; 
and this, too, though the policy contained a condition that nothing 
less than a specific agreement, clearly expressed and indorsed on 
the policy, should be construed as a waiver of any of its conditions: 
McFarland vs. Insurance Co., 134 Pa. St., 590, 19 Atl., 796. Con- 
ditions in a poliéy of insurance are not meaningless, however. They . 
may all be enforced, under proper circumstances. As a general 
proposition, they all stand practically upon a common plane, no one 
of them being more sacred or binding than another. And in the 
case at hand, if the company had remained passive aftér the fire had 
occurred, waiting full compliance on the part of the insured with 
the conditions contained in the policy, very likely there would have 
been no cause of action against them. But such was not the case. 
The company did not remain passive. Their action in the premises, 
through their recognized agent, after the fire, as disclosed by the 
evidence in the case, is competent for a jury, or for a referee stand- 
ing in the place of a jury, and warrants the inference of a waiver on 
the part of the company of all the conditions in the policy to which 
attention has been called by the counsel for the defense, and which 
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are hereinbefore noted at length. Hence, a finding accordingly 
must follow. Whereupon judgment is directed to be entered against 
the defendant company, and in favor of the plaintiff, for the sum of 
eleven hundred and thirty-six dollars and sixty-nine cents, that be- 
ing the proportionate amount based on the finding of the appraisers 
as returned, together with interest up to October 23, 1894.” 

Following, among others, are defendant’s assignments of error, 
viz:— 

“ First Specifications. 

“Fourth. In not finding the facts as requested by the defendant 
in his first, second, third, fourth, fifth, sixth, seventh, and eighth, 
which were as follows: ‘First. That the representations upon 
which the policy in this case was issued were made to the agent of 
the company by George W. Thomas, an insurance broker, who was 
not an agent for the defendant company. Second. That Thomas 
represented the property to be worth $3,500, when in fact it was 
not worth more than $1,895. Third. That Thomas represented that 
he did not know whether the property was incumbered, but told the 
agent of the defendant to put it down as unincumbered, and it was 
so represented. to the defendant company. Fourth. That the action 
of the secretary of the defendant company in viewing the premises 
and having appraiser appointed to estimate the loss is not sufficient 
to show a waiver of the proofs of loss. Fifth. That, under all the 
evidence, the defendant company did not waive proofs of loss. 
Sixth. That the plaintiff furnished proofs of loss on February 16, 
1893, and brought suit in less than ninety days thereafter. Seventh. 
That the property was represented as a dwelling house and saloon 
and storeroom for liquors, when in fact it contained a hall used for 
public entertainments, shows, theaters, and suppers. Eighth. That 
the rate charged by insurance companies on property used for pur- 
poses of public entertainments is higher than the rate charged plain- 
tiff’ Fifth. In not finding conclusions of law as requested as fol- 
lows: ‘First. The plaintiff is not entitled to recover in this case, 
because, by the terms of his policy, all representations made before 
the insurance was effected are warranted to be true, and certain 
ones have been found to be false; therefore, the plaintiff cannot re- 
cover. Second. Because the suit was brought before the money 
was due under the terms of the policy.’ Sixth. In finding that the 
conditions of the policy with respect to furnishing proofs of loss 
were waived by the conduct of the secretary. Seventh. In not find- 
ing that this policy was avoided for the reason that the premises 
were used for a purpose different from that expressed in the policy 
and more hazardous. 
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“Second Specification. 

“The court erred in affirming the report of the referee, as fol- 
lows: ‘Now, March 7, 1895, the exceptions are overruled, and judg- 
ment is directed for the plaintiff in accordance with the referee’s 
findings.’” 


H. W. Paumer, for Appellant. 
Joun McGauren, for Appellee. 
Per Curiam. 

There appears to be no substantial error either in the learned 
referee’s findings of fact or in his conclusions of law. His very able 
and exhaustive report is an ample vindication of his rulings. There 
was, therefore, no error in overruling the exceptions and directing 
judgment for plaintiff in accordance with the referee’s findings. 

Judgment aftirmed. 


SUPREME COURT OF NEBRASKA. 


PHENIX INS. CO. 
vs. 


ROLLINS* 


A clause providing that an insurance policy shall be suspended during the 
time the premium note shall remain unpaid after maturity is for the 
benefit of the company, and may be waived by the insurer. 


A fire-insurance policy for the term of five years at a gross premium for the 
entire time, the insured giving his note for such premium, due in one 
year from date, contained a stipulation to the effect that the failure by 
the insured to pay the premium note, when due, suspended the policy 
during such default, but that a subsequent payment of the premium in 
full revived the policy for the remainder of the term. The defendant 
made default in the payment of such note, and in an action thereon it 
was held that the company was entitled to recover the full amount of the 
note. 


A. G. Greener, for Plaintiff in Error. 
Davis & Hisyer, for Defendant in Error. 


Norvat, C. J. 
This suit is on a promissory note for the sum of $40, bearing date 
July 10, 1887, due in one year, made by the defendant in payment 
of the premium upon a policy of fire insurance issued to him by the 
plaintiff. Upon the trial the court rendered judgment against the 
defendant for the sum of $19.28. To review this judgment is the 


* Decision rendered, April 16, 1895. Syllabus by the Court. 
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object of this proceeding. The only contention here is that the 
verdict is contrary to the law and the evidence. The cause was 
tried and decided in the court below upon the following stipulation 
of facts: “It is admitted that the defendant executed the note 
hereto attached, and that the consideration for said note was the 
execution and delivery to the defendant by plaintiff of a policy of 
insurance, a copy of which is hereto attached, and marked ‘Exhibit 
B.’ That the defendant duly received said policy, and has at all 
times since said day retained possession of the same, never offered 
to surrender it to the plaintiff or to any one for it, nor has it ever 
been demanded from the defendant by the plaintiff. That the de- 
fendant, at the time of the execution and delivery of the said note 
and the receipt of the said policy, was fully advised as to the pro- 
visions and conditions of the said papers. It is further stipulated 
that the ‘usual, customary, and reasonable price of the insurance 
mentioned in the policy, if taken for one year only, would be 
thirteen dollars and thirty-three cents, but that, in the consideration 
of the defendant taking the policy for five years, the plaintiff agreed 
to insure said defendant for five years for the amount of three year’s 
premium, if taken for a single year. It is further stipulated that the 
plaintiff duly issued the said policy, and delivered the same to the 
defendant; has never canceled that same, but at all times since the, 
said note became due has endeavored to collect the same; and that 
if the defendant has not had insurance for the full term of five 
years, as stated in said policy, it is wholly due to the fact of the 
failure of the defendant to pay the said note, taken in connection 
with the conditions in said note and policy.” The note which is the 
foundation of the suit contained this clause :— 

If this note is not paid at maturity, said policy shall then cease and de- 


termine, and be null and void, and so remain until the same shall be fully 
paid and received by said company. 


The following condition appears upon the face of the policy of 
insurance :— 


In case the assured fails to pay the premium note or order at the time 
specified, then this policy shall cease to be in force, and remain null and void 
during the time said note or order, or any part thereof, remains unpaid after 
its maturity; and no legal action on the part of this company to enforce pay- 
ment shall be considered as reviving the policy. The payment of the pre- 
mium in full, however, revives the policy, and makes it good for the balance 
of its term. 


If we correctly understand the argument of counsel for defendant, 
it amounts to this: That by virtue of the foregoing provision con- 
tained in the policy and the stipulation in the note, the insurance 
terminated upon default being made in the payment of the premium 
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note, and the insurance having ceased in favor of the plaintiff at the 
maturity of the note, the premium likewise ceased to accrue against 
the defendant. This is, doubtless, the view adopted by the trial 
court. If this is the proper construction to be placed upon the 
clauses quoted above, when read in the light of the facts in the case, 
the decision is right, otherwise the judgment must be reversed. 
By the terms of the contract the policy was voidable upon the de- 
fendant making default, but voidable merely at the option of the 
company. The condition declared the insurance suspended during 
default of payment of the premium note. The provision was in- 
serted in the policy for the sole benefit of the insurer, and not the 
insured, and is valid and binding. This stipulation could be waived 
by the company. This was decided in Insurance Co. vs. Bachelder 
(32 Neb., 490), and the same doctrine is held by other courts: Zinck 
vs. Insurance Co., 60 Iowa, 266; Mehurin vs. Stone, 37 Ohio St., 58; 
Palmer vs. Sawyer, 114 Mass., 13. It appears that this defendant 
_ has retained the policy, and never offered to surrender it, and that 

plaintiff has at all times since the maturity of the note endeavored 
to enforce the collection of the note, and brought this action for 
that purpose. As to what acts have been construed as a waiver of 
conditions in a policy similar to the one in this case, see Johnson vs. 
Insurance Co., 79 Ky., 403; Insurance Co. vs. Woods (Ind. App.); 
Insurance Co. vs. Perkey (Tex. Civ. App.); Brady vs. Insurance 
Co. (Com. Pl. N. Y.); Insurance Co. vs. Scheidle, 18 Neb., 495; 
Insurance Co. vs. Christiensen, 29 Neb., 572; Insurance Co. vs. 
Dungan, 37 Neb., 470. In the last case the stipulations in the pre- 
mium note and policy were the same as in the case before us. 
After the maturity of the note, a payment was made thereon, and 
the note was left with an agent for collection. Before the note had 
been fully paid, the property covered by the policy was destroyed by 
fire. In an action to recover for the loss it was held (we quote from 
the syllabus) “that the policy was voidable only at the election of 
the insurance company, and that by receiving and retaining the part 
payment after the default, and retaining the note for collection, it 
waived the right to insist upon a forfeiture thereof.” Whether, bad 
a loss occurred after the maturity of the note in question, and an 
action had been brought to recover upon the policy, the company 
could have interposed as a defense that the note had not been paid, 
it is unnecessary to now decide, as the determination of such ques- 
tion adversely to the company would not defeat its action upon the 
note. As elsewhere stated, the clause contained in the policy was 
intended for the protection of the company merely. To permit the 
defendant to insist that the contract of insurance terminated by his 
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own failure to pay the note would allow the insured to take advan- 
tage of his own laches or wrong, which the law will not sanction. 
The defendant contracted to pay the plaintiff $40 for carrying the 
risk on his property for the full period of five years, with the con- 
tingency, thoroughly understood at the time, that the insurance 
might be suspended by the failure of the insured to pay the premium 
when due. There is no stipulation releasing the defendant from the 
payment of any portion of the note in case he should fail to comply 
with the contract. The company has furnished and the defendant 
has received all the contract required. The insured could have 
continued the policy in force for the five years, had he chosen to do 
so, by paying the note according to its terms. The company ac. 
quired a present vested right in the premium as an entirety 
immediately upon the execution and delivery of the note and 
policy. The failure of the assured to pay the note did not render 
the policy absolutely void, but merely suspended it during the con- 
tinuancy of the default. A voluntary or enforced payment of the 
premium would have the effect to revive the policy for the remainder 
of the original term of the risk. We are fully satisfied that plain- 
tiff is not restricted to a recovery of such part of the premium as 
equaled the customary short rates for one year’s insurance, but it 
was entitled to collect the full amount of the note. The construction 
we have placed upon the stipulations of the parties is sustained by 
the following authorities: Insurance Co. vs. Klink, 65 Mo., 78; 
Robinson vs. Insurance Co., 51 Ark., 441; Insurance Co. vs. Henley, 
60 Ind., 515; Insurance Co. vs. Coleman (Dak.); Insurance Co. vs. 
Boykin, 25 S. C., 323; Insurance Co. vs. Hoffman, id., 327; Insur- 
ance Co. vs. Olson, (Minn.). The defendant relies upon three cases 
to justify his position, namely: Yost vs. Insurance Co., 39 Mich., 
531; Insurance Co. vs. Stoy, 41 Mich., 385; Matthews vs. Insurance 
Co., 40 Ohio St., 135. ‘These cases are not like the one under con- 
sideration. In each a note payable in annual installments was 
given for the premium, each installment being a premium for a 
distinct year’s insurance. The policy stipulated that, if any install- 
ment was not paid at maturity, the policy should be null and void 
until payment was made. It was beld that the insurance was not 
for a term of years, but as an annual insurance, renewable each year 
for a period not exceeding such term; the policy was void so long as 
there was any default in the payment of any installment; and that 
no recovery could be had for successive installme nts of the premium 
In the case before us the defendant agreed to pay a gross sum as 
premium for the carrying of the risk for the full period of five years, 
subject to the provisions of the policy. In the Obio case two of the 
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judges dissented; and the Michigan court, in Williams vs. Insurance 
Co. (19 Mich., 451), and Cauffield vs. Insurance Co. (47 Mich., 447), 
in continuing an insurance policy purporting to be for five years, con- 
taining a stipulation that upon the nonpayment at maturity of any 
installment note given for the premium the policy should be void 
until revived, and the whole amount of installments remaining un- 
paid should be considered earned, decided that the insured was 
liable upon the installment notes, thereby recognizing the law as we 
have stated it to be. The findings and judgment of the district 


court are reversed, and the cause remanded. Reversed and 
remanded. 


SUPREME COURT OF NEBRASKA. 


TRAVELERS INS. CO. 
vs. 
SNOWDEN.* 


An insurance company issued a policy describing the occupation of the insured 
as “cattle dealer, or broker and shipper, not tender or drover, not on 
ranch or farm.” Among the provisions of the policy was one to the effect 
that the insurance did not cover injuries resulting ‘‘from any of the 
following causes, or while so engaged or affected. * * * Violating 
law. Violating rules of a corporation. * * * Voluntary exposure to 
unnecessary danger. Entering or trying to enter or leave a moving con- 
veyance using steam as a motive power. Riding in oron any such 
conveyance not provided for the transportation of passengers. Walking 
or being on a railway bridge or roadbed. (Railway employes excepted.)” 
The answer set up that the injuries were within the exceptions of the 
policy. The court refused to instruct the jury that the plaintiff could not 
recover for injuries so sustained while entering or trying to enter a mov- 
ing conveyance using steam as a motive power, or if he received the 
injury while riding in or upon such conveyance not provided for the trans- 
portation of passengers. There was evidence tending to show that the 
injuries were sustained under such circumstances. Held: (1) That it was 
competent for the parties to contract that the insurance should not ex- 
tend to injuries so received; (2) that it was error to refuse the instruc- 
tions referred to; (3) that on this branch of the case there was no issue 
of negligence involved, the question being whether the injuries were 
within the contract of the parties, not whether the plaintiff was conduct- 
ing himself in a prudent manner when they were sustained. 


Cuas. Orrurt, for Plaintiff in Error. 
H. M. Srixcrar, for Defendant in Error. 
TrvinE, C. 
This was a suit on a policy of accident insurance, and resulted ina 
judgment in favor of the plaintiff, from which the defendant insurance 
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company prosecutes error. The policy sued upon insured Snowden 
against loss of time, not exceeding twenty-six consecutive weeks, 
resulting from bodily injuries effected through external, violent, and 
accidental means, with a provision that, if the loss of one entire 
hand or foot should result from such injuries alone within ninety 
days, the insurer would pay one-third of the principal sum, such sum 
being $5,000. The policy designated Snowden’s classification as 

Preferred (being a cattle dealer or broker and shipper, not tender or drover, 
not on ranch or farm, by occupation). 

The insuring clause of the policy began, “ does hereby insure, sub- 
ject to conditions on back hereof.” On the back of the policy, 
under the heading, “Agreements and Conditions Under Which this 
Policy is Issued and Accepted,” was the following :-— 

(4) This insurance does not cover * * * accident nor death nor loss of 
limb or of sight nor disability resulting wholly or partly, directly or indirectly, 
from any of the following causes, or while so engaged or affected. * * * 
Violating law. Violatingrulesof acorporation. * * * Voluntary exposure 
to unnecessary danger. Entering or trying to enter or leave a moving con- 
veyance using steam as a motive power. Riding in or on any such convey- 
ance not provided for the transportation of passengers. Walking or being 
on a railway bridge or roadbed. (Railway employes excepted.) 

The answer of the insurance company alleged that the accident 
had been incurred under circumstances within the exceptions which 
we have quoted. The reply was a general denial. The evidence 
tended to show that the insured was on his way from Cushing to 
Omaha, accompanying twelve car loads of cattle belonging to him, 
which he was bringing to market. The train was a long one, and 
the cars containing his cattle were near the front end of the train. 
A stop was made for the purpose of taking water at Seward, late on 
Sunday night. Snowden took advantage of this stop to alight from 
the caboose, and go forward to examine his stock. He carried with 
him what is designated a “ prod pole,” about five feet long and aa 
inch and a half in diameter. He found a steer off its feet in a car 
about the fourth or fifth from the front of the train, and was en- 
deavoring to get the steer on its feet by means of the prod pole, 
when the engine gave the signal to start. Snowden climbed upon 
the car. The train moved forward a very short distance, and 
stopped again. Snowden dismounted, and renewed his efforts to 
get the steer on its feet. While so engaged, another signal to start 
was given. Here the testimony becomes conflicting. Snowden 
testifies that he at once proceeded to climb upon the car by means 
of the ladder or steps on the side thereof, and that when he had 
almost reached the top of the car the sudden movement of the train 
in starting wrenched him from the ladder, and threw him upon the 
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track, the wheels passing over one hand in such a way as to necessi- 
tate immediate amputation. Several witnesses, both train hands 
and passengers, testify that, immediately after the accident, Snow- 
den stated that the train had started, and was gaining such head- 
way that he feared that he would not be able to jump upon the 
caboose as it passed, and that he therefore endeavored to jump upon 
one of the stock cars as it passed him, and was thrown upon the 
tract while making the attempt. On this state of the evidence the 
court gave the following instructions, and no other: “(1) Before 
the plaintiff can recover, he must establish his case by a preponder- 
ance of evidence. (2) If the plaintiff recover, he can only recover 
one-third of five thousand dollars, and interest thereon at 7 per cent 
from the time he notified the company of his injury, if he did so 
notify them. (5) The plaintiff, as a shipper, had a right to attend 
the cattle which were being shipped, and, if he was injured while 
engaged in so caring for the cattle, his loss is within the risk taken 
by the insurance company, provided he acted with the prudence of 
a man of ordinary intelligence and prudence placed in like cireum- 
stances.” The defendant requested, and the court refused to give: 
among others, an instruction to the effect that, if Snowden received 
the injury while he was voluntarily exposing himself to unnecessary 
danger, he could not recover; another, to the effect that if he re- 
ceived the injury while he was entering or getting upon, or trying 
to enter or get upon, a moving conveyance using steam as a motive 
power, he could not recover; and still another, to the effect that if 
he received the injury while riding in or upon a moving conveyance 
using steam as a motive power, and which was not provided for the 
transportation of passengers, he could not recover. 

We entertain no doubt that it was entirely competent for the par- 
ties to contract for insurance not extending to the excepted risks. 
The company might have insured Snowden against all manner of 
injuries. It might, if the parties had so desired, have insured him 
against a single kind of injury. For instance, if the contract pro- 
vided that the company insured him only against injuries resulting 
from strokes of lightning, it could not possibly be claimed that the 
company would be liable for the injury here proved. Between these 
limits the parties might contract as they saw fit; aud having con- 
tracted, without ambiguity, that the company should not be liable 
for injuries sustained while the insured was entering or trying to 
enter a moving conveyance using steam as a motive power, or while 
riding in or on such conveyance not provided for the transportation 
of passengers, we do not see that there is room for construction, or 
for doubt as to the validity, of the contract. In Miller vs. Insurance 
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Co. (89 Minn., 548), a similar contract was considered; and it 
was held that, a banker having been killed while attemping to get 
on a moving train, the company was not liable. The fact that the 
policy described Snowden’s occupation as that of a cattle dealer ur 
broker and shipper does not conflict with the stipulation referred to. 
The policy also stated that he was not a tender or drover. Had he 
been insured as a tender or drover, with a condition that the com- 
pany would not be liable for injury sustained while tending or driv- 
ing cattle, there would be room for doubt. Had he been described 
as a cattle shipper, aud had the policy provided that the company 
would not be liable if he engaged in shipping eattle, the right of the 
insured would be quite piain. But a man, not being a tender or 
drover, may be a cattle dealer, shipper, or broker, without riding on 
conveyances not provided for the transportation of passengers, and 
without getting upon moving trains. The very fact that the busi- 
ness of the insured might induce him at times to do such acts would 
afford a good reason for the company, in its contract, to expressly 
except from the insurance granted injuries received under such 
circumstances. As we have said, there was a conflict in the evidence 
as to whether the train was in motion when Snowden attempted to 
board it, and all the evidence was to the effect that the car which he 
boarded was not one provided for the transportation of passengers. 
The court should have given the instructions requested by the in- 
surance company on these points, and the refusal to do so was not 
cured by the third instruction given of its own motion. On this 
phase of the case, no question of negligence was involved. The 
question was not whether Snowden, as a prudent man, was justified, 
under the circumstances, in attempting to board the car. No matter 
how careful he may have been, if the injury was any one against 
which the company had not insured him, it was not liable. The 
instruction relating to voluntary exposure to unnecessary danger 
might also have been given with propriety, although we do not hold 
that it was prejudicially erroneous to refuse it, in view of the third 
instruction. What amounts to a voluntary exposure to unnecessary 
danger is necessarily largely a question of fact, for the determina- 
tion of the jury under all the circumstances of the case. The issue 
made by this provision was of a nature akin to issues on questions 
of negligence. 

There are several assignments of error which we have not noticed, 
and which, in the present condition of the record, we do not deem 
it necessary to consider. For the errors already referred to the 
judgment must be reversed. Reversed and remanded. 
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COURT OF APPEALS OF KENTUCKY. 
SPEAGLE 
DWELLING-HOUSE INS. CO.* 


The policy insured nine dwellings. 
Held, That the vacancy of two in violation of the policy did not affect the 
liability on those that were occupied. 
The filing of a statutory builders’ lien is not a violation of a provision against 
foreclosure proceedings. 
S. E. Hit, Taos. H. Hives, and Warts Parker, for Appellant. 
BRECKENRIDGE & SHeEtsy, for Appellee. 
Lewis, J. 

Ella C. Speagle brought this action against the Dwelling-House 
Insurance Company to recover $1,000 on account of destruction by 
fire, September 5, 1887, of four of nine dwelling houses, for which, 
April 30, 1887, it issued to her a policy of insurance amounting to 
$2,250, being, as stated, $250 on each. Two defenses are pleaded: 
(1) That, after the policy was issued, two of the dwelling houses in- 
sured and destroyed became, and were when the fire occurred, vacant 
and unoccupied; whereby, as provided in the contract, the policy 
was rendered void. (2) That June 11, 1887, William arr and T. J. 
Megiban filed in the office of the clerk of Fayette County Court, 
wherein the property is situated, a statement provided for in such 
case, whereby a lien on the property insured was created in their 
favor for the sum of $2,025, being, as recited, amount due for fur- 
nishing lumber and constructing said houses at her instance. The 
statement referred to was not made part of the answer, but, agreed 
to be taken and considered as part of the reply for purpose of trying 
demurrer thereto, and appears to embody all facts required by 
statute to be stated in order to create such lien. The paper, how- 
ever, does not purport to be an authenticated copy of the original 
stateme nt, nor does it officially appear such statement was ever in 
fact filed in the proper office, and, unless it was done within sixty 
days after the lumber was furnished and labor done, no lien on the 
property existed. But, as it seems to have been agreed by the par- 
ties the statement was filed, we will have to regard all done that was 
required to perfect the lien. 

It seems to us the alleged fact that two of the insured houses 
were vacant and unoccupied when destroyed by fire does not impair 


* Decision rendered, June 1, 1805, 
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or at all affect the right of plaintiff to recover on account of the other 
two so destroyed, each of which was insured at the sum of $250. 
To construe the contract otherwise would be plainly contrary to both 
the language and reason of it. To that extent, then, the first ground 
of defense is unavailable. That part of the policy upon which the 
second cause of defense rests is as follows: ‘‘If the property, or any 
part thereof, shall be sold, conveyed, incumbered by mortgage or 
otherwise, or any change takes place in the title, use, occupation, or 
possession thereof whatever, or if foreclosure proceedings shall be 
commenced, or if the interest of the insured in said property, or 
any part thereof, is or shall become any other or less than legal and 
equitable title and ownership, free from all liens whatever, except as 
stated in writing herein, or if the buildings, or either of them, stand 
on leased ground, or land of which the assured has not a perfect 
title, or if this policy shall be assigned without written consent 
hereon, then and in every such case this policy shall be absolutely 
void.” In order to decide whether the stipulations quoted were in- 
tended to apply to and comprehend a statutory lien such as the one 
in question, it is proper to consider the situation and relative atti- 
tude of the parties, as well as the leading purpose the insurance 
company had in making these conditions part of the contract. And 
it is not to be presumed that either present or subsequent existence 
of the statutory lien was in contemplation of the parties unless it 
was calculated to defeat or materially affect that leading purpose, 
which was, in the language of counsel, “to provide against a state of 
case where it should cease to be the interest of the assured to pre- 
serve the property.” It can be reasonably assumed that the amount 
due the lumbermen and builders, being less than the amount for 
which the dwelling houses alone were insured, was very much less 
than the aggregate value of the buildings and land whereon they 
were situated, and upon both of which they were entitled to the 
lien. That lien, therefore, did not nor could naturally or probably 
cause plaintiff to cease being interested in preservation of the prop- 
erty. In the clause quoted it is provided that, “if foreclosure pro- 
ceedings shall be commenced,” the policy is to become void. But 
no such proceeding can be had under our system of practice, and, 
manifestly, the language used was not intended to apply to enforce- 
ment of a statutory lien like the one under consideration. Nor is 
there any language in the contract that shows at all satisfactorily 
the parties intended the policy to be void in case the Jumbermen 
and builders asserted and enforced their lien. For the company 
not only knew, but it is recited in the policy, the buildings insured 
were then under way of construction, and privilege was given to 
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the insured to complete them; and as the lumbermen and builders, 
in express language of the statute, already had a lien which could 
not be defeated, it is plain, or at least the contract can be fairly 
so construed as to justify the conclusion, that neither the existence 
nor enforcement of that lien was intended to render the policy void. 
This court has held that levy of an execution upon insured property 
did not have effect to render a policy of insurance void while the owner 
and debtor retained possession: Insurance Co. vs. Lawrence, 4 Metce. 
(Ky.), 15. And, in our opinion, there is no more reason for avoid- 
ing a policy merely because a lumberman and builder has acquired 
the statutory lien, and it should not be so adjudged unless it is 
plainly so provided in the contract of insurance, which was not done 
in this case. In our opinion, the answer did not contain a defense 
to the action except as to the two houses vacant and unoccupied 
when burned, and it was error to overrule the demurrer to it. 
Wherefore the judgment is reversed for proceedings consistent with 
this opinion. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


Tuirp CIRcUuUIT. 


FIDELITY & CASUALTY CO., or New York, 
v8. 


ALPERT ET at.* 


Where the policy does not make the application a part of the contract and 
contaius no warranty as to the truth of statements in the application, 
such statements will not defeat the policy unless both material and un- 
true, and the question is one of fact for the jury. 

W. P. Porter, for Plaintiff in Error. 
Cuartes M. Tuorp, for Defendants in Error. 


Before Dallas, circuit judge, and Wales and Buffington, district 
judges. 
Watess, D. J. 
This was an action by F. Alpert and Lottie Alpert, his wife, in 
the right of the wife, against the Fidelity & Casualty Company of 
New York, on a policy of insurance against accidental personal in- 
juries, issued to Thomas P. Laverty, and dated January 5, 1893, 


* Decision rendered, May 3, 1895. 
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whereby the company agreed to pay a certain weekly indemnity 
sum during his disability resulting from any accident, and the sum 
of $3,000 in case of his death, if caused by accident, and happening 
within ninety days thereafter. In the event of the death of the 
assured from accidental injury, the principal sum of $3,000 was made 
payable to his daughter, Lottie Laverty, who, at the date of the policy, 
and at the time of bringing the action, was the wife of F. Alpert. 
At the trial there was evidence to show that on January 31, 1893, 
the assured met with an accident, in falling on the pavement in front 
of his residence, in Pittsburgh, from the effects of which he died on 
February 11th of the same year. The defense chiefly relied on was 
the alleged false represention, made at the time the policy was 
applied for, as to the age of the assured. The testimony was that, 
the assured had had no personal communication with the company 
or with its local general agent; the policy having been procured for 
Mr. Laverty by his son-in-law, Mr. Alpert. The agent testified that 
the age limit with the company was sixty-five years, and that the 
company did not issue policies to persons who were over that age; 
that when Mr. Alpert came to him about insuring Mr. Laverty, and 
before the risk was taken, the subject of Mr. Laverty’s age was dis- 
cussed between them, and Mr. Alpert then told bim that Mr. Laverty 
was sixty-four years old, or in his sixty-fifth year, and had not 
reached his sixty-fifth birthday. Further evidence was introduced 
to show that Mr. Laverty was, at the date of the policy, over seventy 
and nearly seventy-four years old; this evidence consisting of two 
affidavits which had been made by the assured, one in 1890, and 
the other 1891,—the first in an application for a pension, and the 
second in an application for insurance in another company. There 
was a verdict for the plaintiffs for the full amount claimed, and the 
case is here on exceptions to the charge of the court, the assignments 
of error being these:— 

“(1) The court erred in the general charge in this: that after 
using the following language, ‘What was Mr. Laverty’s age when 
the policy of insurance sued on was obtained? Was he under sixty- 
five, or was he over seventy, years old? This is a question for you 
to determine from all the evidence, —the court further stated: ‘It 
is also a question for you to determine, under the evidence, whether 
the misrepresentation alleged to have been made to the insurance 
company as to Mr. Laverty’s age was a material misrepresentation? 
Did it, or not, fairly act to induce the defendant company to issue 
the policy? If you find from the evidence that the alleged repre- 
sentation with respect to Mr. Laverty’s age was in fact made, and 
was a material representation, and that it was not true, your verdict 
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should be for the defendant. If you do not so find, then this par- 
ticular defense would fail.’ (2) The court erred in refusing to 
affirm, without qualification or modification, the defendant’s fourth 
point, which was as follows: ‘If the jury believe that the age of the 
assured, Thomas P. Laverty, was not truthfully stated to the de- 
fendant company at the time of the application for the policy, then 
the contract between the defendant and the assured was void, and 
the verdict should be for the defendant. Answer. This point is 
affirmed, if the jury find that the alleged statement as to age was 
material.’ ” 

In the course of his charge to the jury, the learned judge had 
said :— 

“In a contract of insurance, good faith requires that the assured 
shall truthfully represent to the insurer every fact with respect to 
which he speaks, material to the risk, which lies exclusively within 
the knowledge of the assured, and constitutes an inducement to 
the insurer to enter into the contract.” 

Taken in connection with other portions of the charge, the jury 
were thus fully informed of the issues of fact on which they were to 
pass, and also of the duty incumbent on the assured in making his 
application for insurance. The record does not set out the applica- 
tion, nor account for its absence, nor does it appear that it formed 
any part of the written contract between the parties. An insurance 
company, in taking risks on lives or on property, has the right to 
determine the conditions on which they will issue a policy, and to 
insist upon their literal fulfillment; and when these conditions are 
expressed in, and made a part of, the written contract, their mate- 
riality is settled. In such cases the intention of the parties is to be 
gathered from the terms of the contract. The statements of the 
assured are incorporated into the conditions on which the insurance 
is undertaken, and, being made the basis of contract, if untrue, will 
render the contract invalid. The assured warrants his statements 
to be true, and covenants that if they are untrue the policy shall be 
void, whether the statements were or were not material to the risk. 
The agreement of the parties is conclusive, and the question of 
materiality is no longer an open one. But, in the absence of a war- 
ranty of the character just described, the representations of the 
assured, when applying for insurance, may or may not be material 
to the risk, and this may be a subject on which minds will reasonably 
differ, and come to ‘different conclusions. The materiality of a rep- 
resentation, then, becomes a matter of proof, to be found by the 
jury like any other fact, under all the circumstances of the particular 


case, and, in anaction on a policy, must be proved by the insurer, in 
VoL. XXIV.—53, 
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order to prevent a recovery. This distinction between warranties 
contained in the contract, and parol representations made by the 
assured as inducement to the insurer to assume the risk, is a well- 
settled rule of law. The principle has been recognized by the 
highest authorities, and is nowhere more clearly defined than in the 
case of Anderson vs. Fitzgerald (4 H. L. Cas., 484), which went up 
from the courts of exchequer and exchequer chamber in Ireland, 
was elaborately discussed, and carefully considered. The lord 
chancellor, in his opinion, said:— 

“There is a great distinction between that which amounts to what 
is called a warranty, and that which is merely a representation in- 
ducing a party to enter into a contract. Thus, if a person effecting 
a policy of insurance says, ‘I warrant such and such things here 
stated,’ and that isa part of the contract, then whether they are 
material or not is quite unimportant. The party must adhere to his 
warranty, whether material or immaterial. But if the party makes 
no warranty at all, but simply makes a certain statement, if that 
statement has been made bona fide, unless it is material, it does not 
signify whether it is false or not false. Indeed, whether made bona 
tide or not, if it is not material, the untruth is quite unimportant.” 

The question of law had been previously submitted to all the 
judges, and Mr. Baron Parke, in replying for them, and treating 
the proviso in the policy of insurance which was the cause of action, 
said :— 

“Tt prohibits every false statement whatever, whether in matters 
actually material or immaterial, and leaves no room for dispute 
whether the particular matter to which it related was material or 
not (which, in the case of a dispute, a jury would have to decide), 
leaving the company to determine entirely for itself what matters 
it deems material, and what not.” 

It has been held that, if there was nothing expressed in the terms 
of a policy which required a particular statement to be made, never- 
theless, if the omitted fact was a material one, the keeping it back 
would be fatal, and whether the omission was a material one was a 
question for the jury: Huguenin vs. Rayley, 6 Taunt., 186. In In- 
surance Co. vs. Ruden (6 Cranch, 339), Chief Justice Marshall said :— 

“Tt is well settled that the operation of any concealment on the 
policy depends on its materiality to the risk, and this court has 
decided that this materiality is a subject for the consideration of a 
jury;” reaffirming the rule laid down in Livingstone ys. Insurance 
Co., id., 274, (decided at the same term). 

In Insurance Co. vs. Lawrence (10 Pet., 516), it was decided that 
the trial court had rightly rejected instructions to the jury which 
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proceeded upon the ground that, if there was any misrepresentation 
of the interest of the assured, that alone, whether material or not to 
the risk, would avoid the policy, and that it was still more objection- 
able to ask the court to declare to the jury, as matter of law, that 
the nondisclosure of the true nature and extent of the title and in- 
terest of the assured in the premises was a concealment of circum- 
stances materially affecting the risk, which canceled the policy, thus 
taking from the jury the proper examination of the fact whether it 
was material to the risk or not: In Lindenau vs. Desborough (8 Barn 
& C., 586), it was said to be the duty of a party effecting an insur- 
ance on life or property to communicate to the underwriter all 
material facts within his knowledge touching the subject-matter of 
the insurance, and it is a question for the jury whether any particu- 
lar fact was or was not material. 

An examination of the authorities cited by counsel for the appel- 
lant will show that they are, for the most part, cases where the 
materiality of the statements of the assured was settled by the parties 
themselves, and constituted the conditions on which the contract was 
made, thus leaving only the truth or the untruth of the statements 
to be ascertained by a jury. In Anderson vs. Fitzgerald, supra, 
which was relied on to sustain the exception, it was distinctly held 
that the untrue answers of the assured, ipso facto, avoided the policy; 
because the assured had warranted his answers to be true, and by 
so doing had excluded the question of their materiality. In a case 
of warranty, the question of materiality does not arise, but in the 
case of representation it always does; and in the latter case, if this 
materiality depends upon facts and circumstances, it is a question 
for the jury, as is also the materiality of a concealment: May, Ins., 
193. Ona review of the whole record, and a full consideration of 
the arguments of counsel, we are satisfied that there was no error 
in the charge of the circuit court, or in the refusal to grant the in- 
structions prayed for, and its judgment is therefore affirmed. 





Supreme Court of Minnesota. 


SUPREME COURT OF MINNESOTA. 


ROYAL INS. CO. 
v8. 
CLARK.* 


One J., as agent of an insurance company, executed to it a bond upon which 
the appellant was surety, and which contained a recital as follows: 
“That, whereas the above-named Ernest W. Judson has been duly ap- 
pointed by the aforesaid company their agent at Marshfield, Wisconsin, 
and vicinity, county and state aforesaid, during the pleasure of the man- 
ager and attorney thereof, and by reason whereof, and as such, he will 
receive into his hands and possession divers sums of money, policies, 
chattels, and other effects the property of said company, and is bound to 
keep true and accurate account of said property and receipts and dis- 
bursements, and to deliver, account for, and pay over the same when 
directed, according to the instructions of said company or its manager, 
and to conduct the business according to the general and specific instruc 
tions of the company aforesaid.” J. insured certain property, and issued 
a policy which the company refused to accept, and directed the agent to 
cancel it, and return the premium to the insured, which he promised to 
do, and notified the company that he had done so, which was not true, 
and he retained the premium. The insured property was burned, and 
the company was compelled to pay the loss. Held that, upon such default 
of J., C., as his bondsman, was liable for the loss which the company 
was legally compelled to pay the insured. 

The property insured and destroyed by fire was situated in Fifield County, 
Wis., but it does not appear whether Fifield is near or in the vicinity of 
Marshfield, nor whether the insurance business done at Fifield would be 
tributary to the insurance ageucy at Marshfield ; but held that, fairly in- 
terpreted, the language of the bond means that J. was appointed agent 
at Marshfield, Wood County, Wis., and that such agency extended, not 
only to Marshfield, but to its vicinity, and authorized him to transact 
such insurance business as would be reasonably tributary to Marshfield, 
and that considering the nature and manner of doing insurance business, 
if in this respect Fifield is not in the vicinity of Marshtield, nor its insur- 
ance business tributary thereto, this is a matter of defense, and cannot 
be raised upon demurrer. 


C. R. Cameron and Brooxs & Henprrx, for Appellant. 


Krronet, Conen & Suaw, for Respondent. 
Buck, J. 


This action is brought upon a bond made by one person as prin- 
cipal, and the defendant, David F. Clark, as surety. The ground of 
the action is that there was a breach of the condition of the bond, 
in that Judson, as plaintiff's agent, failed to cancel a policy issued 
by him, although he was specifically directed to make the cancella- 
tion, and had the premium in his hands. The policy was issued by 
Judson on June 19, 1893, and covered certain property in Fifield, 
Price County, in the state of Wisconsin. The policy contained 
these words: “This policy shall not be valid until countersigned by 


* Decision rendered, June 27, 1895. Syllabus by the Court. 
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the duly-authorized agent of the company at Marshfield, Wisconsin.” 
And it was so countersigned by Judson, as plaintiff's agent, June 19, 
1893. On June 22, 1893, the plaintiff objected to the risk, and on 
July 1, 1893, instructed Judson to cancel the policy at once; and on 
July 14th, thereafter, Judson informed the company that he had 
canceled the policy and paid back the premium, but in fact he had 
not, nor did he even attempt to do so. The premium was never 
paid the company. On July 27, 1893, the insured property was 
totally destroyed by fire; and, in December following, the company 
was compelled to pay the sum of $486.43 by reason of this loss; and 
it is for this amount that this suit is brought against Clark, as Jud- 
son’s bondsman. 

The recital in the bond reads as follows:— 

That, whereas the above-named Ernest W. Judson has been duly appointed 
by the aforesaid company their agent at Marshfield, Wisconsin, and vicinity, 
county and state aforesaid, during the pleasure of the manager and attorney 
thereof, and by reason whereof, and, as such agent, he will receive into his 
hands and possession divers sums of money, policies, chattels, and other effects 
the property of said company, and is bound to keep true and accurate account 
of said property and of receipts and disbursements, and to deliver, account 
for, and pay over the same when directed according to the instructions of said 
company or its manager, and to conduct the business according to the general 
and specific instructions of the company aforesaid.” 

The obligation of the bond required Judson to well and truly 
perform all the duties as such agent as set forth in the recital. 
Judson failed to cancel the policy, and it is plain that he negligently 
omitted to comply with the instructions of the company or its 
manager in the management of the trust committed to him, and for 
this negligence he is personally respousible. Clark, as his bonds- 
man, was bound to see that these duties were well and faithfully 
performed; and, in case of failure on the part of Judson in this re- 
spect Clark, as such bondsman, is also responsible. It seems to us 
that there is no debatable ground for any other construction to be 
placed upon the terms of this bond and the liability of Clark. It is 
contended, however, that the insured property was situated in Price 
County; Wis., and that by the terms of the bond, Judson had no au- 
thority to insure property in that locality; that, by the very terms of 
the bond itself, all liability on the part of Clark as bondsman could 
only arise as to property insured at Marshfield and vicinity, and 
that this was restricted to Wood County, Wis. We do not so con- 
strue the language of the bond. Fairly interpreted, it means that 
Judson was appointed agent at Marshfield, Wood County, in the © 
state of Wisconsin, and that such agency extended, not only to 
Marshfield, but to its vicinity, and authorized him to transact such 
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insurance business as would be reasonably tributary to Marshfield. 
Where Fifield, in Price County, Wis., is situated in reference to 
Marshtield, in Wood County, Wis., does not appear from the record 
nor are we so advised by the counsel for the respective parties. If, 
considering the nature of the insurance business and the customary 
manner in which it is carried on, Fifield is not in such respect in the 
vicinity of Marshfield, nor the insurance business reasonably tribu- 
tary thereto, that is a matter of defense, and the question cannot be 
raised upon this demurrer. The order sustaining the demurrer is 
therefore affirmed. 


SUPREME COURT OF WASHINGTON. 


AMERICAN BUILDING & LOAN ASSOCIATION 


v8. 


FARMERS’ INS. CO.* 


Where a mortgagee clause is attached to the policy, a provision that suit 
must be brought within twelve months is binding on the mortgagee. 


Joun P. Fay and C. H. Gest, fur Plaintiff. 
Srrouve, ALLEN, Hucues & McMicken, for Defendant. 


Gorpon, J. 

On the 7th day of April, 1891, the above named Farmers’ Insur- 
ance Company, in consideration of the premiuin thereon duly paid, 
issued its policy of insurance in the sum of $1,000 upon the two- 
story frame lodging house of one Mrs. M. McWilliams, said property 
being situated in the city of Seattle. At the time when said insur- 
ance was effected, there was a mortgage upon the said property 
held by the above-named American Building & Loan Association, 
and at the time of issuing said policy there was indorsed upon and 
annexed to it the following :— 

Mortgage clause: (To be attached only to policies covering in whole or in 
part on real property.) Loss, if any, payable to the American Building and 
Loan Association of Minneapolis, Minnesota, mortgagee or trustee, as herein- 
after provided. It being hereby understood and agreed that this insurance, 
as to the interest of the mortgagee or trustee only therein, shall not be inval- 
idated by any act or neglect of the mortgagor or owner of the property in- 
sured, nor by the occupation of the premises for purposes more hazardous 


* Decision rendered, April 16, 1895. 
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than are permitted by the terms of this policy; provided, that in case the 
mortgagor or owner neglects or refuses to pay any premium due under this 
policy, then, on demand, the mortgagee or trustee shall pay the same; pro- 
vided, also, that the mortgagee or trustee shall notify this company of any 
change of ownership or increase of hazard which shall come to his or their 
knowledge, and shall have permission for such change of ownership or in- 
crease of hazard duly indorsed on this policy; and provided, further, that 
every increase of hazard not permitted by the policy to the mortgagor or 
owner shall be paid for by the mortgagee or trustee on reasonable demand, 
and after demand made by this company upon and refusal by the mortgagor 
or owner to pay according to the established schedule of rates. It is, how- 
ever, understood that this company reserves the right to cancel this policy 
as stipulated in the printed conditions in said policy; and also-to cancel this 
agreement on giving ten days’ notice of their intention to the trustee or 
mortgagee named therein, and from and after the expiration of the said ten 
days this agreement shall be null and void. It is further agreed that, in 
case of any other insurance upon the property hereby insured, then this com- 
pany shall not be liable under this policy for a greater portion of any loss 
sustained than the sum hereby insured bears to the whole amount of insur- 
ance on said property issued to or held by any party or parties having an in- 
surable interest therein. It is also agreed that whenever this company shalt 
pay the mortgagee or trustee any sum for loss under the policy, and shall 
claim that as to the mortgagor or owner no liability therefore exists, it shall 
at once, and at the extent of such payment, be legally subrogated to all the 
rights of the party to whom such payments shall be made, under any and all 
securities held by such party for the payment of said debt. But such subro- 
gation shall be in subordination to the claim of said party for the balance of 
the debt so secured. Or said company may, atits option, pay said mortgagee 
or trustee the whole debt so secured, with all the interest which may have 
accrued thereon to the date of such payment,:and shall thereupon receive 
from the party to whom such payment shall be made an assignment and 
transfer of said debt, with all securities held by such parties for the payment. 
thereof. To be attached to policy No. 1,961 of the Farmers’ Insurance Co., 
Apl. 7th, 1891. S. S. Waldo, Secy, per Botsford. 


The premises were destroyed by fire on the 7th day of August, 
1891, and in October, 1892, this action was brought by said build- 
ing and loan association to recover the amount of said insurance. 
In its complaint it alleged that the amount due upon the loan se- 
cured by said mortgage and other securities which it held at the 
time when said fire occurred was $1,623.40. The insurance com- 
pany filed its answer, and, among other things, in its affirmative de- 
fense, pleaded “that in said policy of insurance it was expressly 
provided that no suit or action on said policy for the recovery of 
any claim should be sustainable in any court of law or equity, * 

* * unless commenced within twelve months after the fire.” A 
demurrer was interposed to this affirmative defense, which demurrer 
was by the lower court sustained, and exception duly reserved- 
Thereafter, the cause proceeding to trial, a verdict was returned in 
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favor of the building and loan association for the full sum of $1,000. 
A motion for a new trial having been made and overruled, judgment 
was entered upon the verdict. In entering judgment, the court, 
upon its own motion, incorporated therein a finding “that the 
amount of said verdict was in excess of the debt secured ” by the 
mortgage held by the building association upon said premises, and 
directed that the defendant should, upon payment to plaintiff of the 
amount of the judgment, be subrogated to all rights of the plaintiff 
in and to securities held by it for the debt owing to it by the said 
Mrs. McWilliams. The building and loan association (plaintiff be- 
low), contending that any judgment other than one for the amount 
of the verdict was erroneous, appealed from that part which was so 
incorporated therein upon the court’s own motion, and the insur- 
ance company (defendant below), by a cross appeal, brings to this 
court and assigns as error the ruling of the lower court which sus- 
tained a demurrer to its affirmative defense above noticed. 

The conclusion to which we have come concerning the cross ap- 
peal disposes of this case. In Insurance Co. vs. Meesman (2 Wash. 
St., 459), this court held that a stipulation in a policy of insurance 
similar to that relied upon here is valid and binding, and learned 
counsel in this cause do not question the validity of such a provision, 
but insist that it is not binding upon the mortgagee. Their con- 
tention is that “there is absolutely no limitation of the time in which 
to bring the action in the mortgage or subrogation clause;” that the 
mortgage clause is a separate, distinct, and valid contract between 
the mortgagee and the insurance company; and that it must be con- 
strued and enforced without regard to the provisions of the policy, 
which they contend to be applicable only as between the insurer 
and the insured (mortgagor); or, stated in the language of their 
brief: ‘We cannot inject into it [the mortgage clause] some other 
provision not contained in it; for, if one of the clauses of the con- 
tract [policy] between the insurer and insured can become part of 
the mortgagee’s contract, all can. If one must, all must.” The 
case of Hastings vs. Insurance Co. (73 N. Y., 141) is cited and con- 
fidently relied upon by counsel for both parties in support of their 
respective contentions. We have therefore given that case an ex- 
tended examination. In that case the defendant company issued 
its policy of insurance to S. upon her dwelling-house. The policy 
contained a clause that in case of other insurance the insurer could 
only recover upon the policy its proportionate share of any loss. 
The plaintiff held a mortgage upon the premises, and, subsequent to 
the issuing of the policy, the defendant made an indorsement thereon, 
and annexed thereto a mortgage clause, which in all respects was 
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similar to the mortgage clause with which we have to deal in this 
case (excepting only that the provision contained in the mortgage 
clause in this case upon the subject of “ other insurance” was not 
contained in the clause under consideration in the case from New 
York). §. had other insurance upon the building, of which plaintiffs 
and defendant were ignorant. In an action upon the policy it was 
held that the mortgage clause operated as an independent insurance 
of the mortgagees’ interest; that it gave them the same benefit as if 
they had taken out a separate policy, free from the conditions im- 
posed upon the owner, and making them responsible only for their 
own acts; and that thereafter the clause of the policy limiting de- 
fendant’s liability in case of other insurance did not apply, as the 
mortgagees had procured no other insurance, and plaintiffs were en- 
titled to recover the whole of the loss, without regard to the addi- 
tional insurance procured by S. Counsel for the building and loan 
association, in their very able brief, quote the following from the 
opinion in that case, and insist that it is conclusive upon the ques- 
tion which we are now considering: “The rules laid down in the 
authorities cited have no application, however, to a case where a pro- 
vision has been inserted in the policy which places the mortgagee © 
upon another and different footing from that of a mere assignee or 
appointee to receive the loss. The mortgage clause was agreed 
upon for this very purpose, and created an independent and a new 
contract, which removes the mortgagees beyond the control or the 
effect of any act or neglect of the owner of the property, and rend- 
ers such mortgagees parties who have a distinct interest, separate 
from the owner, embraced in another and different contract. The 
tendency of the recent cases is to recognize these distinctions, and 
thus protect the rights of the mortgagee when named in the policy, 
and the interest of the owner and of the mortgagee are regarded as 
distinct subjects of insurance.” We think, on the contrary, that it 
does not support their construction of the clause in question. That 
it does not appear to us to be conclusively shown by giving the case 
in question further consideration. The court also held in that case 
that the provision of the policy making the loss payable within sixty 
days after due notice and proof of loss entitled the plaintiff to in- 
terest after the expiration of sixty days from the time of furnishing 
such proof. Hence it appears that the court did in fact interpret 
and enforce provisions of the policy itself. The stipulation requir- 
ing proofs of loss to be furnished is nowhere mentioned in the in- 
dorsement or mortgage clause in that case, nor is it in the case be- 
fore us. And the court further in its opinion say: “ The insurance 
had been to the owner, and the additional provisions, which were 
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incorporated in the policy by the mortgage clause, created a distinct 
contract with the mortgagees. * * * The meaning of the word 
‘assured’ has not been changed by the addition of the mortgage 
clause. * * * The just and reasonable interpretation of the pro- 
vision * * * is that the legal force and effect of the policy shall 
not be weakened or impaired. When it provides that it ‘shall not 
be invalidated,’ it means that it shall continue valid for the full 
amount named, despite any act or neglect of the owner or mortgagor.” 

The plaintiff in this case, under the provisions of the mortgage 
clause, became entitled to maintain this action, and the effect of said 
clause was to relieve it from the consequences of any act or neglect 
of the owner of the property insured, viz. Mrs. McWilliams. But 
we think, also, tiat all of the provisions of the policy continued in 
force, excepting only such as are inconsistent with the provisions 
contained in the clause annexed; in other words, that the annexa- 
tion of the mortgage clause operates merely as a modification of the 
policy by dispensing with certain requirements, duties, and obliga- 
tions which, by the terms of the policy, were imposed upon the owner, 
and protects the mortgagee against his (the mortgagor’s) acts either 
of omission or commission, but that general provisions of the policy 
intended for the security and the protection of the company, and 
which do not relate personally to the mortgagor, such as the stipu- 
lation concerning the time in which an action shall be brought, are 
not abrogated or affected by it. The mortgage clause is not a com- 
plete contract in itself, nor does it profess to be. It is, of course, 
conclusive upon the parties, in so far as it speaks, and controls any 
provisions of the policy to which it is attached which are inconsist- 
ent with it; but, as a complete or entire contract, it is indefinite and 
uncertain. Resort must still be had to the terms of the policy to 
ascertain many things which are the very life of the contract; among 
others, the amount of the insurance, the property insured, the term 
of the insurance, and very many matters concerning which the in- 
dorsement itself furnishes absolutely no information whatever. 
The suit is based, not upon the indorsement as a complete contract, 
but upon the policy of which it is simply a part. It is the policy 
which constitutes the basis of plaintiff's right to a recovery, and it 
plainly and unmistakably says that 

No suit or action for the recovery of any claim by virtue of this policy shall 
be sustainable in any court, * * * unless such suit or action shall be 
commenced within twelve months next after the date of the fire from which 
such loss shall occur. 

This condition is one which may be waived in many ways, but we 
have nothing to do with the question of waiver inthis case. If facts 
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or circumstances existed which would establish a waiver of this con- 
dition, it was the duty of the plaintiff to setthem up by appropriate 
pleading. s 

We think the demurrer should have been overruled. As this 
conclusion necessitates a reversal of the judgment, we will not 
discuss the question presented by the appeal of the plaintiff, further 
than to say that we have examined the same, and are of the opinion 
that, under the pleadings, independent of the question which we 
have here considered, the court was not warranted in entering more 
than a general judgment upon the verdict. The judgment appealed 
from went beyond the issues, and attempted to adjust rights that 
were not asserted, and settle questions that were not submitted for 
@ judicial determination. The judgment will be reversed, and the 
cause remanded, with instructions to overrule the demurrer to the 
defendant’s second affirmative defense; costs to the Farmers’ 
Insurance Company, appellant. 

Hoyt, C. J., and Anders and Scott, J. J., concur. 


SUPREME COURT OF OREGON. 


CAREY 
v8. 


FARMERS’ & MERCHANTS’ INS. CO.* 


Proofs of loss must be rendered with reasonable diligence. Whether proofs 
submitted more than four months after the loss, with no explanation in 
the pleadings as to the delay, are within reasonable time is for the jury. 


W. R. Witus, for Appellant. 

J. K. Weatuerrorp, for Respondent. 

Moors, J. 

This is an action to recover $2,600, the amount alleged to be due 
on an insurance policy, on account of loss by fire. A demurrer to 
the complaint having been sustained, and the plaintiff refusing to 
further plead, judgment of dismissal was rendered, from which the 
plaintiff appeals. 

It is contended for defendant that proof of the loss should have 
been made within 60 days after it occurred, and so alleged in the 
complaint, and that the want of such allegation entitled it to the 
"* Decision rendered April29,18%. |. 
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judgment rendered; and the plaintiff insists that the policy of 
insurance did not require the proof to be made within that time 
and that the defendant waived, such proof. The plaintiff alleges: 
The incorporation of the defendant company, and its engagement in 
the general insurance business. His ownership of a dwelling house, 
barn, woodshed, smokehouse, and household furniture, which, on 
July 5, 1893, the defendant, in consideration of the payment of the 
premium, insured against loss by fire in the sum of $2,600 for the 
term of three years, and executed to him a policy therefor, a copy 
of which is set out in the complaint containing, inter alia, the fol- 
lowing provision :— 

In case of loss the assured shall give immediate notice thereof, and shall 
render to the company a particular account of said loss, under oath, stating 
the time, origin, and circumstances of the fire; the occupancy of the building 
insured, or containing the property insured; other insurance, if any ; and 
copies of the written portion of all policies; the whole cash value and owner- 
ship of the property ; and the amount of loss or damage. 


That on October 14, 1893, said property was, without plaintiff's 
fault or negligence, totally destroyed by fire, in consequence of 
which he had sustained a loss of more than $2,600. That he gave 
immediate notice of said loss to the defendant, which on October, 
26, 1893, by its secretary, in response thereto, wrote to him as 
follows:— 

Yours of the 16th inst. received by us to-day. We will take action in the 


matter in a short time. The distance is so great, and the means of traveling 
difficult, that it may be some days before getting there. 


That on December 10th, no person having appeared to adjust said 
matter, the plaintiff, by telegraph, asked if the defendant ‘“ would 
send some one to adjust said loss,” and the next day received by 
wire from said secretary an answer which stated, ‘“ Will be down 
next week.” 

That no agent of the defendant appeared. That it was intended 
that none should adjust said loss. That said letter and message 
were written and sent with the intention of causing the plaintiff to 
delay the making or filing of any proof of loss, and that he was mis- 
led thereby, in consequence of which he did not file any proof 
thereof until February 24, 1894. That the defendant accepted and 
retained the said proofs until two days thereafter, when it returned 
them, for the alleged reason that they had not been filed within 60 
days after the said loss. That the defendant made no other objec- 
tion thereto, or demanded any other or further proofs; and that by 
its conduct aforesaid the defendant has waived all right to object to 
the proofs furnished, and is and should be estopped thereby. That, 
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the defendant not having paid any part of said loss, the plaintiff 
prayed judgment therefor. 

It will be observed that the terms of the policy are that, “in case 
of loss, the assured shall give immediate notice thereof, and shall 
render to the company a particular account of said loss, under oath, 
stating the time, origin, and circumstances of the fire.” This provi- 
sion must be construed to mean that the proof of loss should be 
made within a reasonable time in view of all the attending circum- 
stances. Such terms in a contract are not to receive a literal con- 
struction, and the question whether the proof had been made 
“immediately ” is one of fact for the jury: 2. Wood, Ins. (2d Ed.), 
952. The term ‘‘ immediately,” as used in the policy, required the 
exercise of reasonable diligence by the plaintiff, which would be 
measured by his ability to make the necessary proof within a given 
time. If he could, by the exercise of such diligence, have made the 
proof prior to February 24, 1894, and this fact had been admitted 
by the pleadings, the court could, as a matter of law, have said that 
the proof of loss had not been made “ immediately,” (2 Wood, Ins. 
930); but no such admission appears, and hence the question of 
reasonable time within which such proofs should have been made 
was one of fact for the jury. The cause was argued in this court by 
the counsel for the defendant upon the assumption that the policy 
required the proof to be made within 60 days after the loss, and it 
was presumably decided by the court below upon that theory; but 
the alleged copy of the policy set out in the complaint contains no 
such provision. In view of these considerations, it. was error to sus- 
tain the demurrer, for which reason the judgment must be reversed, 
and the cause remanded for further proceedings not inconsistent 
with this opinion. 

Wolverton, J., having participated in the trial of this cause in the 
court below, took no part herein. 





Supreme Court of Michigan. 


SUPREME COURT OF MICHIGAN. 


UNION CENT. LIFE INS. CO. 
v8. 


SMITH et at.* 


Notice by a subagent to the state agent of a life company of termination of 
his contract, and by his bondsmen of termination of their liability, is 
notice to the company where such state agent has authority to make 
advances to and has supervision of such subagents. 


Where the agent was bound to pay over all moneys received on account of 
advances, it was error to charge that such obligation as to his bondsmen 
was limited to hotel, traveling, and other expenses incident to the busi- 
ness for which advances had been made. 


SwartHout & O’Keere, for Appellant. 
Harris & Kenprics, for Appellees. 


Monteomery, J. 
This is an action on an agent’s bond, with the following condi- 
tions:— 


Whereas, the above bounden Norton Smith, has been appointed by said 
company as their agent for the purpose of procuring applications for life 
insurance, and performing such other duties therewith as may be intrusted 
to him; now, if the said Norton Smith shall pay or hand over all moneys 
belonging to said company which shall at any time be received by him, or for 
which he shall be liable, whether the same shall be or shall have been received 
by him personally, solely, or by, through, or together with any copartner, 
coagent, subagent, or other person, as well as that received thereafter, as also 
all moneys which hereafter he may owe said company, either on account of 
advanees to him, or otherwise, and shall faithfully discharge the duties of 
said agent, then this obligation shall be void, otherwise to remain in full 
force and effect; it being understood and agreed that this obligation shall not 
be annulled or revoked without the consent of the above-named company, but 
shall be and remain in force so long as the said Norton Smith shall continue 
to be agent of said company, and until all transactions under such agency 
shall have been fully adjusted and settled, and all liabilities of said Norton 
Smith by reason thereof shall have been discharged. 


This obligation bore date May 11th, and was required by a con- 
tract of agency between the company and Smith bearing date May 
10th, and which was to continue in force for the term of one year 
from date, subject to be terminated by the company, for good 
causes, and with a proviso that it should not be binding upon the 
company until the bond had been furnished. The plaintiff offered 
testimony tending to show that advances were made to the agent 
" * Decision rendered, May 21, 1895. 
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from time to time, beginning with May 13, 1889, and ending on the 
the 20th of November of the same year, amounting in the aggregate 
to $447.45, and that defendant Smith was entitled to credits amount- 
ing to $135.16, leaving a balance due the company of $312.29. The 
defendant then offered testimony tending to show that defendant 
Smith continued in the employment of the company under this con- 
tract until June 10th, when he quit the employment, and gave 
notice to the state agent, Mr. C. C. Kelso, that he would no longer 
work under the contract, and could not, and that the bondsmen 
gave notice to a Mr. Howell, a local agent of the company at Sagi- 
naw, who in turn communicated the fact to the state agent, Mr. 
Kelso, the substance of which notice was that the sureties would no 
longer hold themselves accountable for the dealings of defendant 
Smith; that thereupon there was an agreement made between Mr. 
Kelso and Smith, by the terms of which Kelso agreed to advance to 
Smith $25 per week, which he was to receive in any event, and, if 
commissions at the rate of 50 per cent on premiums exceeding the 
same, his compensation was to be increased to that rate, and that 
the advances made after June 10th were made under this agree- 
ment, and that it was expressly agreed that the sureties were to be 
discharged. 

It is strenuously insisted by the plaintiff's counsel that it is not 
shown that the state agent had authority to employ agents on behalf 
of the company. There was no direct evidence of authority to em- 
ploy agents on the company’s behalf, and at the charge of the com- 
pany; but, in our judgment, the more important question is whether 
notice to the state agent of the new relation, and of the terms under 
which the advances would be received, if at all, was notice to the 
company. The circuit judge charged the jury as follows: “If you 
shoud find that the state agent, under the testimony in this case 
was vested with the general powers vested in state agents in the 
supervision of the business and agents in the state, and received 
remittances from the agent, or made advances to the agent, or that 
no one else had correspondence with the agent but him, then a 
notice to him is a notice to the company. I think the company is 
charged to receive notice through the state agent. My judgment is 
there was no need, in order to cease doing business under this con- 
tract, to bring the notice home to the central office.” We think 
this instruction correctly embodied the law. The question in the 
case was whether the advances which were made after June 10th, 
were made in reliance upon the bond in suit. It seems clear enough 
that the agent through whom these advances were made had 
authority to receive notice that they were not being received under 
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the original contract of hiring. Indeed, it becomes a question as 
to what the advances were for; and the state agent, as representing 
the company in making the advances, and presumptively possessing 
the authority also of withholding them, was bound to act in that 
matter upon the notice which he received directly from the agent. 
A different question might be presented if the agent was charged 
with withholding premiums collected. Butsuch is not the case. The 
person charged with making advances had notice, as the defendant’s 
testimony tended to show, not only that the advances would not be 
received upon the credit of the bond in suit, but he further is shown 
to have assented to a new arrangement, by which they were to be 
advanced upon the personal credit of the agent. To this extent, at 
least, his relation to the transaction was such as to make his acts 
binding upon the company. 

This is the principal question involved in the case, and, if we 
could be convinced that the jury determined the case upon this 
point, the other questions would not call for discussion. But the whole 
case was submitted to the jury, and among other instructions was 
the following, relating to the advances: “The company only had 
the power to charge the sureties for advances to the extent of the 
payment of hotel bills, traveling expenses, and other expenses inci- 
dent to the transaction of the company’s business, and, if you find 
that the advances were made in excess of that extent, they cease to 
bind these sureties. You will ascertain, when you come to examine 
the account here. as shown by these vouchers, that advances were 
made from the 18th of June down to the 20th of November, and 
these advances amount to $447.45.” We think this instruction was 
erroneous. The bond itself contemplated that advances would be 
made to the agent. There is no evidence in the case, if it be 
assumed that the original contract continued, which shows any bad 
faith on the part of the agents of the company in making these 
advances, or which tends to show that they were unreasonable in 
amount. We think, under these circumstances, the limitation as to 
the amount of advances ought not to have been made. 

There are numerous other questions raised in the record, but, 
we think, none which requires special discussion, in view of the con- 
clusion we have reached upon the two points referred to. Judg- 
ment will be reversed, and a new trial ordered. The other justices 
concurred. | 
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SUPREME COURT OF MICHIGAN. 


KRAUSE 
v8. 


EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES. 


Where the policy had been issued, but was afterwards returned, as claimed by 
one party for modification of the terms of payment and the beneficiary, 
but by the other party to substitute a new contract, the question was for 
the jury. 


In an action by an administrator, proof of insurable interest on the part of the 
decedent’s estate is necessary. 


The evidence of an agent’s clerk is admissible as to the verbal agreement 
with insured concerning a change in the policy, in case of action after 
death of insured. 


Statement of facts by Grant, J. 

This case was before us at the January term, 1894. Upon the 
second trial plaintiff recovered. The case was submitted to the 
jury, with the instruction that if they should find that the first policy 
was surrendered under an agreement to change the beneficiary, and 
that agreement was carried out and the change effected, the plaintiff 
could not recover, but that, if this agreement was not carried out, 
the plaintiff was entitled to recover. After the writing of the letter 
found in the former opinion, plaintiff wrote two other letters to the 
agent of the company at Detroit, demanding the delivery of the first 
policy. In reply to these letters, the general agent, under date of 
March 25th, wrote plaintiff as follows:— 


Your brother applied for $1,000 policy, annual premium, for which he gave 
agent Heffron a note of $48.70. He afterwards came to this office, and 
informed me that he was not able to carry the insurance, and that be could 
not pay the premium, and returned the policy. I then proposed that, if he 
would pay the quarterly premium I would have the policy changed, and he 
could pay the premiums quarterly, amount $12.91. He consented to this 
arrangement. The agreement with him was as follows: I was to hold the 
note until the return of the policy changed. When advised that the policy 
was returned to this office, he promised to come in and take possession of it, 
and pay the quarterly premium, and I would surrender the note. This prom- 
ise was not complied with. I wrote him at least two letters, advising him 
that the policy was here for his acceptance. To these letters I never received 
areply. I afterwards gave the note to agent Heffron, and requested him, if 
possible, to fine Krause, and collect the quarterly premium of $12.91, and 
returned him the note, and also to collect the second quarterly premium pro- 
vided a health certiticate would be furnished by the assured. This is the 
entire matter and all the instructions that have been given. Mr. Heffron 


* Decision rendered, May 21, 1895. 
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erred in forwarding the note for collection without instructions, as before 
mentioned. As the case now stands Mr. Heffron is entitled to only the first 
quarterly premium of $12.91. The renewals for the second and third quarter 
cannot be delivered on payment of the premium, only on receipt of a satisfac- 
tory health certificate from one of our medical examiners. The attorney has 
been instructed to return you the money, less $12.91. 


Plaintiff testified that his brother told him that he intended to have 
the policy changed so as to make the payment of premiums quarterly, 
and the loss, if any, payable to his mother, or, if she did not survive 
him, to his unmarried sisters. A second policy was made out corres- 
ponding in all respects with the first, except that the payments were to 
be quarterly, of $12.91 each, and the loss was made payable to his 
mother if she survived him, and if not to his unmarried sisters. 
This policy, at the date of his death, was in the hands of the general 
agent. The amount of the premium of the second policy exceeded 
the first by $2.94. Practically, however, the premium was the same, 
the difference being interest. Defendant gave evidence tending to 
show that Mr. Heffron, the solicitor, had been charged with the 
amount of the note by Mr. Day, to whom the same had been de- 
livered; that Mr. Day returned the note to Heffron, stating that he 
had no right to collect any more than the first quarterly premium, 
that Heffron had been credited back with the amount of the note 
less such quarterly premium; that Heffron sent the note to an. 
attorney at Ann Arbor for collection, without any other instructions 
except to collect; that plaintiff, for his brother, paid to the attorney 
at Ann Arbor the full amount of the note, which amount was offered 
to Mr. Day, who refused to receive it; that the attorney tendered 
the amount back to the plaintiff, who refused to receive it; that at 
that time plaintiff was sick with a disease from which he died 
December 15th following; that defendant charged the first premium 
for a year to Mr. Day; that, on receiving the first policy and issu- 
ing the second, the same was credited back, except the premium for 
one quarter. The father and mother and the sisters of the deceased 
assigned all their interest in the policy to the plaintiff, which assign- 
ment was forwarded, with proofs of death, to the defendant. A 
proper tender of the second year’s premium was made to the 
defendant. 


Arkinson & Hatau, for Appellant. 
Epwarp A. Gorr (Alfred Russell, of counsel), for Appellee. 


Grant, J. (after stating the facts). 
1. A valid contract of insurance was consummated by the issu- 
ance of the first policy and the acceptance by Day of a note for the 
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premium. The mere fact that the policy was returned to the gen- 
eral agent, and by him to the company, for the sole purpose of 
changing the terms of payment and the beneficiary, did not operate 
to cancel the policy, nor give the right to demand a new health cer- 
tificate. Nor is it claimed by the defendant that a new certificate 
was required until after default in the payment of the premium. 
It is, however, insisted on behalf of the plaintiff that the payment 
of the note on March 13, 1890, after the negotiations for the change 
in the policy, established its validity; that the deceased had then 
the right to treat it as in iorce, and to pay the annual premium for 
the second year; and that, having tendered it, he is entitled to 
recover. We, however, feel compelled to hold otherwise. If the 
statements of Mr. Day in his letter were true, he had complied with 
the new arrangement with the assured, and held the second policy 
for delivery to him when called for. If the defendant’s testimony 
was true, the mistake in collecting the full amount of the note was 
promptly corrected, the assured notified, and the amount tendered 
back. Under such circumstances, the collection of the note cannot 
be held to have operated as a waiver of the new agreement, if there 
was one, and to have conclusively established the restoration of the 
first policy. It became, therefore, a question of fact for the jury to 
determine whether, under all the evidence, such an agreement was 
made, and whether it was in force. Plaintiff sued as administrator, 
and not as assignee. He therefore could recover only upon proof 
of the existence of the first policy, for the estate of the deceased had 
no interest in the second policy. The question was therefore prop- 
erly left to the jury, and it remains to determine whether any error 
occurred upon the trial. 

2. Testimony of a clerk or stenographer in the office of Mr. Day 
was offered, to show that she was present when the alleged agree- 
ment was made between the assured and Mr. Day for a change in 
the policy, and what it was, and excluded upon the ground that the 
facts were equally within the knowledge of the deceased, and inad- 
missible under the statute. This was error. She was not an 
“ officer” or agent of the company, within the meaning of the statute: 
Brennan vs. Railroad Co., 93 Mich., 160. In fact, she was not in the 
employment of the company, but was an employee of the general 
agent in Detroit. 

3. We think the court committed error in saying to the jury that 
the defendant insisted upon a new examination for a health certifi- 
cate, as a condition precedent to the issue and delivery of the sec- 
ond policy. The company could not and did not make such a 
claim. It only claimed such right in case the assured had defaulted 
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in the payment of his premium, which is insisted he had done. The 
effect of such default, if any there were, is not now before us, and 
upon it we express no opinion. 

Judgment reversed, and new trial ordered. The other justices 
concurred. 


SUPREME COURT OF MISSOURI. 


PARSONS Et AL. ) 


vs. 
KNOXVILLE FIRE INS. at 


The policy provided that it should be void if the insured was not the owner 
of the land on which the insured building stood, unless the fact was in- 
dorsed thereon ; also that the agent could not waive its conditions. 


Held, When there was no representations as to ownership in the written ap- 
plication, and the agent knew at time the policy was issued that the in- 
sured was not owner of the land, that the company was estopped to set 
up the provision. 

Held, That an agent authorized to issue and countersign policies may strike 
out from the policy a provision requiring books to be locked in a fire-proof 
safe when such was objected to by the insured. 


The instructions referred to in the opinion are as follows:— 

Defendant requested the court to give, among others, the follow- 
ing instructions: ‘“(2) The court instructs the jury that plaintiffs 
cannot recover any insurance for the destruction of their store 
building. (8) If the plaintiffs are not the owners of the land on 
which the building insured by the policy of insurance in suit stood, 
by the title in fee simple, and this fact was not so expressed in the 
written portions of said policy of insurance, then you are instructed 
that said policy of insurance is void as to said building, and you 
cannot allow plaintiffs any insurance on said building. (4) The 
court instructs the jury that the policy of insurance in suit is void 
as to the stock of merchandise of plaintiffs, and that plaintiffs are 
not entitled to recover any insurance therefor.” (6) If the jury 
believe from the evidence that plaintiffs did not keep a set of books 
showing a complete record of business transacted by them, includ- 
ing all purchases and sales for cash or credit, together with the last 
inventory of their business, and that they were, at the time of the 
fire in question, and are now, unable to produce such books and 
inventory, then you are instructed that the policy of insurance in 
" * Decision rendered, May 28, 1895. _ , 
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suit is null and void, and plaintiffs cannot recover the amount of in- 
surance on their stock of merchandise.” “(9) If the jury believe 
that plaintiffs did not keep any books showing their sales of goods 
and merchandise for cash, you are instructed that plaintiffs cannot 
recover any insurance on their goods and merchandise.” ‘(12) The 
jury are instructed that the written application of plaintiffs for in- 
surance, read in evidence, became, by its terms, and the condition 
of said policy, a part of the contract of insurance sued upon in this 
cause, and that by the terms of said application plaintiffs agreed to 
keep books showing purchases and sales for cash or credit, and last 
account of stock, and if the jury tind from the evidence that plain- 
tiffs failed to keep said books, or any of them, then plaintiffs cannot 
recover anything for the goods or merchandise burned in said fire, 
and the jury, as to such goods and merchandise, must find for the 
defendant.” All of which instructions the court refused to give, and 
to the action of the court in so refusing the defendant at the time 
duly excepted. 

Among those given at the request of plaintiffs, and of which de- 
fendant now complains, are the following: ‘“(5) It is claimed by 
the defendant that by the terms of the policy the plaintiffs were to 
keep a set of books, showing a complete record of their business 
transactions, including all purchases and sales, both for cash or 
credit, together with the last inventory of said business; and further 
covenanted and agreed to keep such books and inventory securely 
at night, and at all times when the store mentioned in said policy 
was not actually opened for business, or in some secure place not 
exposed to a fire which would destroy the house where such busi- 
ness was carried on; and in case of loss the plaintiffs agreed to 
produce such books and inventory, and, in the event of a failure to 
produce the same, the policy should be void; and the defendant 
claims it is not liable on said policy, for the alleged reason that 
plaintiffs failed to comply with said agreement, in that plaintiffs did 
not keep a set of books showing a complete record of the business 
transactions, including all purchases and sales, both for cash or 
credit, together with the last inventory; and for the further reason, 
as alleged by the defendant, that the plaintiffs refused to produce 
said set of books and last inventory. And on this issue the court 
instructs you that the purpose of keeping such books and inventory, 
so far as the defendant is concerned, was to enable defendant, by 
such books and inventory, to test the accuracy of the proofs of loss 
rendered by plaintiff, and to determine the amount of goods covered 
by said policy in plaintiffs’ store, and burned. And if plaintiffs so 
kept their books and papers and inventory relating to their business 





854 Supreme Court of Missouri. [ Nov., 


that therefrom the amount of such goods on hand in their store at 
the time of the fire, and destroyed, could be fairly determined, then 
they have complied with the conditions of said policy relating to the 
keeping of their books and inventory. On this issue the jury are 
further instructed that under the terms of the policy and the appli- 
cation read in evidence, which are to be taken together, the defend- 
ant waived its right to insist that the said books and papers should 
be preserved by keeping them at all times ‘as stated in said policy, 
and it was sufficient to so keep them a part of the time, and, if 
plaintiffs did so keep them a part of the time, and any of the books 
and papers of plaintiffs were destroyed by fire without the fault of 
plaintiffs, then they were excused from the production to defendant 
of such as were destroyed. (6) The jury are instructed that, 
although they may find that the plaintiffs did not keep a set of 
books and inventory in the manner or as required by the terms of 
said slip or sticker pasted on said policy, and did not preserve them 
. as therein required, yet if the jury further find from the evidence 
that one Griffith was the adjuster of defendant, authorized by it to 
investigate, adjust, and settle said loss, and said adjuster, while in- 
vestigating and attempting to adjust and settle said loss (if he did 
investigate or attempt to adjust or settle the same), ascertained and 
learned all the facts relating to the alleged failure of plaintiffs to 
keep a set of books and inventory, and to preserve the same, as re- 
quired by the terms of said slip or sticker pasted in said policy, 
and, after learning and knowing such facts, required and requested 
plaintiffs to furnish proofs of loss, or to correct proofs when fur- 
nished, and in compliance with such requirements and request of 
said adjuster, plaintiffs incurred expense in making or in correcting 
such proof, and in making the same comply with the requirements 
of said adjuster, and if the jury further tind from the evidence the 
said adjuster so demeaned himself towards plaintiffs as would lead 
a man of ordinary prudence to believe that he and said company 
still regarded said defendant bound by and liable on said policy, 
then the defendant waived its right to set up or claim that the said 
policy was forfeited or void by reason of such failure to so keep said 
books and inventory, and preserve the same, as required by said 
policy.” “(8) The defendant claims that it is not liable on said 
policy, for the reason that the land on which the said building stood 
was not owned by plaintiffs in fee simple. On this issue the court 
instructs you that it is admitted that the land on which said build- : 
ing stood was not owned by plaintiffs. On this issue the court fur- 
ther instructs you that, if the plaintiffs owned said building, and 
had the right to remove the same from said land, and you further 
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find from the evidence that at the time of making the application 
for said insurance they told the agent who took said application (if 
he was the agent of defendant) that they did not own said land, 
then the knowledge of such agent acquired in said transaction as to 
the ownership of said land is the knowledge of the company; and 
if the defendant still, notwithstanding such knowledge, issued said 
policy, and the plaintiffs in good faith paid for and accepted said 
policy not knowing of said condition therein, and did not (or by the 
exercise of ordinary care might not have known) know of such con- 
dition until after said loss, then the defendant is estopped from claim- 
ing said policy void by reason of their nonownership of said land. 
And in such case you cannot find for the defendant on this issue.” 

“Among those given by the court of its own motion over defend- 
ant’s objection, are the following: “ (6) If the jury believe from 
the evidence that plaintiffs did not keep a set of books showing a 
complete record of business transacted by them, including all 
purchases and sales for cash or credit, together with the last inven- 
tory of their business, and that they were, at the time of the fire in 
question, and are now, able to produce such books and inventory, 
then you are instructed that the policy of insurance in suit is null 
and void, and plaintiffs cannot recover the amount of insurance on 
their stock of merchandise, unless they further believe that defend- 
ant waived the forfeiture of said policy after the fire, by requesting 
and accepting proofs of loss from plaintiffs.” ‘“(12) The jury are 
instructed that the written application of plaintiffs for insurance, read 
in evidence, became, by its terms and the conditions of said policy, 
a part of the contract of insurance sued upon in this cause, and that, 
by the terms of said application, plaintiffs agreed to keep books, 
showing purchases and sales for cash or credit, and last account of 
stock. And if the jury find from the evidence that plaintiffs failed 
to keep said books, or any of them, then plaintiffs cannot recover 
anything for the goods or merchandise burned in said fire, and the 
jury, as to such goods and merchandise, must find for defendant, 
unless the jury further believe from the evidence that the defendant 
waived forfeiture of said policy by such failure to take said books 
and inventory, by requesting and accepting proofs of loss from 
plaintiffs, after said loss, if any, occurred.” 


Ira B. Hype and Hues C. Warp, for Appellant. 
H. G. Orton and H. J. Atrey, for Respondents. 
Brace, C. J. 
This is an action on a fire insurance policy dated October 12, 1891, 
for $2,500, for the term of one year from date,—$400 on storehouse, 
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$2,000 on stock of merchandise, and $100 on store furniture and 
fixtures. The property was destroyed by fire on the 8th of March, 
1892. The plaintiffs obtained judgment below for the sum of $2,- 
677.50, the full amount of the policy and interest, and the defendant 
appealed. 

The policy consisted of two papers, a policy in the usual form, 
and a paper attached, headed “Country Store Form,” called a 
“sticker.” To defeat a recovery, the defendant relied upon the 
following condition, contained, among others, in the policy proper: 

If the assured is not the sole, absolute, and unconditional owner of the 
property insured, or if the property be a building, and the assured be not the 
owner of the land on which said building stands by title in fee simple, and 
this fact is not expressed in the written portion of the policy, * * * this 
policy shall be void; 
and upon the following covenants and conditions contained in the 
“ sticker: ” 

The assured under this policy hereby covenants and agrees to keep a set of 
books, showing a complete record of business transacted, including all 
purchases, and sales, both for cash and on credit, together with the last in- 
ventory of said business; and further covenants and agrees to keep such 
books and inventory securely locked in a fire proof safe at night, and at all 
times when the store mentioned in the within policy is not actually opened 
for business, or in some secure place, not exposed to a fire which would de- 
stroy the house where such business is carried on; and in case of loss the 
assured agrees and covenants to produce such books and inventory, and, in 
the event of a failure to produce the same, this policy shall be deemed null 
and void, and no suit or action at law shall be maintained thereon for any 
such loss. 

The only errors assigned are upon the action of the court in 
giving certain instructions for the plaintiffs and in refusing others 
asked for by the defendant. These instructions are long and 
numerous, and need not be set out in detail, in order to manifest 
the rulings of the court of which the defendant complains. 

1. The court, by its refusal to give instructions 2 and 3 for the 
defendant, and in giving plaintiffs’ instruction numbered 8, in effect 
held that, although the plaintiffs were not the owners of the land on 
which their building was situate, yet, if they were the owners of the 
building, and had the right to remove the same, and at the time of 
making the application for insurance informed defendant’s agent 
that they did not own said land, and if the defendant, notwithstand- 
ing such knowledge, issued said policy, and plaintiffs in good faith 
accepted such policy, “not knowing of said condition therein, and 
did not know (or by the exercise of ordinary care might not have 
known) of such condition until after said loss, then the defendant is 
estopped from claiming said policy void by reason of their non- 
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ownership of said land.” And inso holding the defendant contends 
the court committed error, “because plaintiffs agreed that state- 
ments made in their written application for insurance should be in- 
corporated into and form a part of the policy of insurance, as the 
basis upon which insurance was to be effected, thereby giving the 
defendant the right to rely upon such written statement: and, 
second, because the written statement made by plaintiffs could 
not be contradicted or overcome by parol evidence.” The applica- 
tion for insurance was made out by the agent of the insurance com- 
pany, upon personal inspection of the risk, and signed by the plain- 
tiffs, in which the name of the owner of the building is given as W. 
KE. Parsons & Son, and in the long list of questions and answers that 
follow occur the following :— 

What did the building and land cost the present owner? $600. * * * 
How long has building been owned by present owner? Since it was built. 
Is there any incumbrance on building and land? No. 

These are the only answers in the statement that can be said to 
touch the question of the ownership of the land. The defendant’s 
agent who made the survey and prepared the application and the 
plaintiff who signed it both testified as witnesses in the case, and 
no exceptions were taken to their evidence; showing that the agent 
was informed and knew at the time the application was made and 
the policy issued that the plaintiffs were not the owners of the land 
on which the building was situate, but that the same belonged to 
one Neal. The policy proper contained no description of the 
property insured, nor any statement in respect thereof, the written 
portion being simply: ‘Sum insured, $2,500; time, one year; rate, 
13; premium, $43.75;” the number of the policy, and the dates fix- 
ing the term. The written portion of the “sticker”: under the 
heading “ Country Store Form ” was as follows:— 

$400, On their one-story frame building, with shingle roof, occupied by 
assured as a country and general merchandise store, situated Sec. 35, 
Town of Goshen, county of Mercer, state of Mo. $2,000, On their stock of 
merchandise, consisting of dry goods, groceries, boots, shoes, hats, caps, hard- 
ware, cutlery, notions, and such goods not more hazardous as are usually kept 
for sale in country stores, while contained therein. $100, On their store 
furniture and fixtures, including iron safe, while contained therein. 

From all which it appears that the plaintiffs did not in fact, in 
their application, represent themselves to be the owners of the land, 
and were not estopped from showing that the agent knew they were 
not such owners, and in fact knew all about the title to the land 
when the contract of insurance was made. The only real ground of 
complaint the insurer has upon this score is that its agent did not 
express the fact of such ownership in the written portion of the 
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policy. Under such circumstances, even if the ownership of the 
land had been a fact material to the risk, the court properly heid 
that the defendant was estopped from claiming a forfeiture for a 
breach of this condition, so brought about, although the policy 
contained the further condition “that no officer, agent, or repre- 
sentative of this company shall be held to have waived any of the 
terms and conditions of this policy, unless such waiver shall be in- 
dorsed hereon in writing,” and the “sticker” the following condition: 
“ This policy is void if there are any terra cotta flues in the building. 
Agents of this company have no authority to waive these conditions: 
Franklin vs. Insurance Co., 42 Mo., 456; Combs vs. Insurance Co., 
43 Mo., 148; Hayward vs. Insurance Co., 52 Mo., 181; Pelkington 
vs. Insurance Co., 55 Mo., 172; Breckenridge vs. Insurance Co., 87 
Mo., 62; Hamilton vs. Insurance Co., 94 Mo., 353, 7 S. W., 261; 
Wood, Ins. p. 829, §§ 90, 408; Barnard vs. Insurance Co., 38 Mo., 
App. 106; Cromwell vs. Insurance Co., 47 Mo., App. 109; Anthony 
vs. Insurance Co., 48 Mo., App. 65; Insurance Co. vs. Wilkinson, 
13 Wall, 222. 

2. Among the questions and answers contained in the application 
were the following :— 

Do you agree to keep books showing purchases, sales for cash or credit, and 
last account of stock? Yes. Do you agree to keep them in an iron safe, or in 
some building safely remote from this property, at night, and at all times the 
building may be closed? Yes, part of the time. 

It appears from the evidence, however, that the plaintiff who 
signed the application told the agent who was filling it up at the 
time “that they had no iron safe, and that they did not keep a 
regular set of books, like most book-keepers. but such as enabled 
them to understand their business. Roberts, the agent who took 
the application, sent it to George T. Kirk, the defendant’s agent at 
Ridgeway, Missouri, who was authorized to countersign and issue 
policies for the company, who thereupon issued the policy and 
“sticker” attached, each signed by him as such agent, and sent the 
same to Roberts, who delivered the same to plaintiffs, who objected 
to the clause requiring them to keep a complete set of books, and to 
keep them securely locked ‘in a fireproof safe,” etc., and thereupon 
Roberts took back the policy, sent it to Kirk, from whom plaintiffs 
afterwards received it through the mail, with the words, “and sales 
both for cash and on credit,” and “locked in a fireproof safe,” 
stricken out by a line drawn across them, as hereinbefore indicated. 
Upon this state of facts the defendant claimed that the policy was 
void as to the merchandise if the insured failed to keep a complete 
set of books showing all purchases and sales for cash and on credit, 
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together with the last inventory of their business, and were unable 
to produce the same; upon the ground that neither Roberts, the 
soliciting agent, nor Kirk, who issued the policy, had authority to 
waive the condition requiring such books to be kept, and requested 
the court to so instruct the jury. This the court refused to do, but 
instructed that: “If the jury find from the evidence that when the 
policy was delivered to plaintiffs they refused to accept the same, 
because of the provisions on the slip of paper pasted on or attached 
to said policy, relating to the keeping of said books and inventory 
and preserving the same, and the said policy was by the agent of 
said defendant taken away for the purpose of having the same cor- 
rected in said respects, and the same, after it was so corrected, and 
the said erasures and changes made on said slip, relating to the 
keeping and preserving of the books, was returned to plaintiffs by 
the agent who issued said policy, and the plaintiffs then accepted the 
same in good faith, then such changes do not render said policy void. 
* * * And on this issue the court instructs you that the purpose 
of keeping such books and inventory, so far as the defendant is con- 
cerned, was to enable defendant, by such books and inventory, to 
test the accuracy of the proofs of loss rendered by plaintiff, and to 
determine the amount of goods covered by said policy in plaintiffs 
store, and burned. And if plaintiffs so kept their books and papers 
and inventory relating to their business that therefrom the amount 
of such goods on hand in their store at the time of the fire, and 
destroyed, could be fairly determined, then they have complied with 
the conditions of said policy relating to the keeping of their books 
and inventory. On this issue the jury are further instructed that 
under the terms of the policy and the application read in evidence, 
which are to be taken together, the defendant waived its right to 
insist that the books and papers should be preserved by keeping 
them at all times as stated in said policy, and it was sufficient to so 
keep them a part of the time; and if plaintiffs did so keep them a 
part of the time, and any of the books and papers of plaintiffs were 
destroyed by fire without fault of plaintiffs, then they were excused 
from the production to defendant of such as were destroyed.” And 
in so doing we do not think the court erred, for it is well-established 
law that un agent of an insurance company, authorized to make 
_ contracts of insurance in the name of his principal, to countersign, 
issue, and deliver policies, and receive the premiums therefor, is 
clothed with the full authority of his principal, and may waive con- 
ditions contained in the printed policy he issues to the insured, to 
whom he stands in the place of his principal in making the contract 
of insurance. This rule is well sustained by the authorities cited 
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supra, to which many others might be added. Eliminating, then, 
from the “sticker,” the words stricken out by the agent, Kirk, before 
the policy was finally accepted by the insured, the evidence shows 
a substantial compliance with the conditions of the “ country store 
form,” although the plaintiffs failed to keep an account of their cash 
sales, and, by reason thereof, not such a complete record of every 
transaction as would have been done in a properly kept set of books. 
The amount of goods on hand at the time of the fire, however, could 
be fairly determined; and was showu to be largely in excess of the 
amount insured thereon, from the record kept by them of their 
transactions shown in evidence, from which the following statement 
is drawn. 
The amount of money paid out by them was as follows:— 


On goods purchased, as shown by their receipts ........ ..$1,675 30 
Taken cat by Barén PAGOAS. ..)....6.cccsescsissccsiscasss 12500 


This was the amount of money received by them from the 
timo of taking the In'VOl1es FO TRE BLE. «60... 065cs eke cceseecesncses $1,800 30 
This money was derived as follows:— 
Collected on credit sales, as shown by books ....---.--..- $672 56 
On hand at the time of inventory..................------ 175 00 
Amount paid in by W. E. Parsons..........-.--...---e--- 129 08 
— 976 64 


The balance (proceeds of cash sales) $823 66 


The sales, as per credit book ...-.... — - $1,008 87 
Cash sales, as above 823 66 


OP ORIER DD SOU is andinecewdehachund Vee keeesueebnesnce $1,832 53 
Deduct 1-6, or 20 per cent profit 305 42 


COE ES PN oii nde spntensnc Sad dees eceean’s isbne seve gee ee 
7000S CORCR Ont by WT: PAPRAONB ccc cs ecccscvescceuswsrconsciecss 175 00 


Total cost-of goods Gisposed Of « .<...5..5 <<ccec.cesecsvssecesass SEL 102 11 


Goods on hand as per invoice when they moved into new house a 
OI Re cS ceca ahs auwenn saneuuussheeecsecenscemesacbves $2,746 80 
Bought to date of fire, as per their bills..............-...-.ee0.--- 2,362 50 


OUD secon uhockntndalaceedeadgusedeccus sinus ceeeks coencacaen Slee OO 
Deduct: eout.of Goods Cisposed Of ....05..ccssicccrnceccccrssvcsesecs 1,702 11 


Goods on hand at fire 19 

It was well said in Franklin vs. Insurance Co., supra: ‘“ These 
foreign insurance companies may justly be held bound to the fullest 
extent the law will allow for the acts of their agents, appointed to 
represent them in these agencies abroad. Parties dealing with them 
are induced to rely upon them as having competent authority for the 
transaction of the whole business which they undertake;” and in 
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Combs vs. Insurance Co.: “When the disclosure respecting the 
sohcited risk is frank and full, and the insurance company accepts 
it, and appropriates the premium, and a subsequent loss occurs, the 
indemnity contracted for, so far as the incidents of the original con- 
tract are involved, should be fairly met and realized to the assured.” 
This is wholesome doctrine, and should be maintained. We there- 
fore conclude that the court did not err in giving plaintiffs’ instrue- 
tion No. 5, and in refusing defendant’s instructions numbered 4, 6, 
9, and. 12. 

3. By giving plaintiffs’ instruction No. 6, and instructions Nos. 6 
and 12 of its own motion in modification of instructions asked for 
by defendant, the court, in effect, instructed the jury that if they 
found that the plaintiffs failed to keep a set of books showing a 
complete record of business transacted by them, including all 
purchases and sales for cash or credit, together with the last inven- 
tory of stock, and were unable to produce the same at the time of 
the fire or now, then the policy is void as to the stock of merchan- 
dise, and as to such stock the jury must find for the defendant, un- 
less the jury further believe that the defendant waived forfeiture of 
said policy for such failure, by requesting and accepting proof of 
loss from plaintiffs after said loss; and they were authorized to find 
that such forfeiture was so waived if they found from the evidence 
“that one Griffith was the adjuster of defendant, authorized by it 
to investigate, adjust, and settle said loss, and said adjuster, while 
investigating and attempting to adjust and settle said loss (if he did 
investigate or attempt to adjust or settle the same), ascertained and 
learned all the facts relating to the alleged failure of plaintiffs to 
keep a set of books and inventory, and to preserve the same, as re- 
quired by the terms of said slip or sticker pasted in said policy, and, 
after learning and knowing such facts, required and requested 
plaintiffs to furnish proofs of loss, or to correct proofs when fur- 
nished, and, in compliance with such requirements and request of 
said adjuster, plaintiffs incurred expense in making or in correcting 
such proof and in making the same comply with the requirements 
of said adjuster, and if the jury further find from the evidence the 
said adjuster so demeaned himself towards plaintiffs as would lead 
a man of ordivary prudence to believe that he and said company 
still regarded said defendant bound by and liable on said policy.” 
It is objected to this instruction that there was no legal evidence 
that Griffith was the adjuster of the defendant, or that he requested 
or accepted proofs of the loss after the fire. The fire occurred on 
the 8th of March, 1892. Within a few days thereafter T. D. Griffith 
appeared upon the scene, representing hirself as the defendant’s 
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adjuster, come to adjust and settle the loss, to whom plaintiffs ex- 
hibited their books and papers. After looking through them, he 
asked if that was all they had, and then made them an offer. Evi- 
dence of this offer, however, being objected to on the trial, the evi- 
dence was withdrawn, and the fact of the offer cannot now be con- 
sidered. It is sufficient to say that he left without settling the loss, 
or making any objections to the mode in which the plantiffs kept 
theirbooks. Afterwards, the plaintiffs received the following letter :— 

Kansas City, Kansas, March 18, 1892. W. E. Parsons, Esg., Goshen, 
Missouri—Dear Sir: I visited you this week at the request of the Knoxville 
Fire Insurance Company, of Knoxville, Tennessee, to ascertain the circum- 
stances attending the fire which destroyed certain property of yours, said to 
be covered by policy No. 164,183 of the Ridgeway agency of said company. 
I have made report of what I learned bearing upon the case to the company, 
ahd now, without denying or admitting liability of the company under its 
policy, beg to refer you to the terms thereof for the further presentation of 
any claim you may have upon the company. I remain, very truly, yours, 
T. D. Griffith. 

Thereupon the plaintiffs had prepared and ,forwarded by their 
attorney, to the defendant at Knoxville, proof of their loss as re- 
quired in the policy, which the defendant admitted on the trial was 
furnished it on the 29th of March, 1892. This proof was returned 
to the plaintiffs’ attorney, who shortly after received a letter dated 
April 26, 1892, signed, “ T. D. Griffith, Adjuster,” in which he said:— 

Dear Sir: On the 16th inst. I sent to you, for W. E. Parsons & Son, the 
papers purporting to be proof of loss, so called, under their claim against the 
Knoxville Fire Insurance Company, together with objections thereto. Hear- 
ing nothing further from you, I now hand you, as their attorney, these 
objections. * * * 

Then follow, in the letter, the objections. Thereupon Mr. Alley, 
plaintiffs’ attorney, prepared, and on 30th of April forwarded to the 
company at Knoxville, supplementary proofs of loss, concerning 
which it was admitted on the trial “that on May 8, 1892, the plain- 
tiffs furnished to defendant a supplemental proof of loss, which is 
here introduced in evidence, and that the said original proofs fur- 
nished (29th of March, 1892) and the supplemental proofs fully com- 
plied with the conditions of said policy written on said policy in 
lines 37 to 43, inclusive.” On the same day (April 30th) that Alley 
mailed the supplemental proofs to the company at Knoxville, he 
wrote Griffith at Kansas City, notifying him of that fact, and this 
letter the defendants had in their possession, and upon due notice 
produced it upon the trial. Shortly afterwards Alley received a 
letter dated May 9, 1892, signed, “T. D. Griffith, Adjuster,” request- 
ing him to return the original proofs furnished the company by the 
plaintiffs, and soon thereafter received the following letter:— 
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Kansas City, Kansas, May 18th, 1892. H. J. Alley, Esq., Attorney for W. 
E. Parsons & Son, Princeton, Mo.—Dear Sir: I have before me papers claim- 
ing to be ‘‘ supplementary proofs of loss in the matter of the Parsons’ loss at 
Goshen,” sent by you to the Knoxville Fire Insurance Company, and by them 
tome. I suppose these papers were sent to cover the objections taken by me 
April 16th to 26th to alleged proofs in said case. I object to this supplement- 
ary proof that it does not fully quote that which is simply referred to as 
“country store form.” which is used by the company when insuring property 
of the character described. It is not accompanied by the last inventory of 
the stock of merchandise described in the papers. It is not accompanied by 
plans and specifications of the building described or mentioned in said 
papers, and we are thus still unable to determine whether the value given is 
an actual or estimated or conjectural one. It does not make any deductions 
from cash value for trade discounts, or from depreciation. It does not show 
the application of the three-quarter value clause, which is made a part of all 
policies covering such property issued by the company. For the company I 
decline to receive these papers as proofs of loss, without waiving any of the 
conditions, stipulations, and requirements of any policy this company may 
have issued to W. E. Parsons & Sons. Truly yours, T. D. Griffith, Adjuster. 


The defendant, in its answer, averred that it often requested the 
plaintiff to produce their books, inventory, ete. The evidence 
shows that such a request by the defendant was only made by the 
adjuster, Griffith. Defendant served notice on the plaintiff to take 
his deposition, and produced in evidence the correspondence of 


plaintiff's attorney with him as adjuster. Upon a former trial no 
question was made but that Griffith was the defendants adjuster, 
and although, upon this trial, the plaintiff could not produce direct 
or positive evidence of his authority, or of his handwriting, to the 
letters received in due course of business by mail, bearing all the 
earmarks of authority and regularity, yet it is manifest from the 
course of the business itself that he was the writer of those letters, 
and was the company’s adjuster in this loss. How could he have 
come into possession of the first proofs of loss which had been sent 
to the company at Knoxville; how could he have come into posses- 
sion of the supplemental proofs, also sent to the company at Knox- 
ville,—upon each of which he was enabled to prepare elaborate ob- 
jections at Kansas City, which could only have been prepared with 
those proofs before him,— unless they had been referred to him by 
the company? The business speaks for itself, and, in our opinion, 
furnished sufficient evidence to go to the jury upon the question 
whether Griffith was the defendant’s agent authorized to adjust the 
joss. And since their adjuster, Griffith, upon inspection of the 
record of plaintiffs’ business transactions, which they had kept, and 
then produced to him, made no claim that the policy was forfeited 
by reason of their failure to keep and produce a set of books kept 
in accordance with the original terms of the policy, but, with full 
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knowledge of the manner in which they had been kept, required 
them to furnish proofs of their loss thereunder, and, after the first 
proofs had been furnished, required them to furnish supplemental 
proofs, in order to do which in accordance with the requirements 
of his objections the plaintiffs found it necessary to go to the ex- 
pense of employing an attorney to prepare them, all of which proofs 
were received by the company, and during all these negotiations 
no claim was made, either by the company or its adjuster, that the 
policy was forfeited for want of a compliance with this bookkeeping 
condition. It would seem that the case was brought fairly within 
the scope of the doctrine announced in these instructions, which 
has the support of much respectable authority: Brown vs. Insur- 
ance ©o., 74 Iowa, 328; Hollis vs. Insurance Co., 65 Iowa, 454; 
Marthinson vs. Insurance Co., 64 Mich., 372; Oshkosh Gaslight Co. 
vs. Germania Fire Ins. Co., 71 Wis., 454; Titus ve. Insurance Co., 
81 N. Y., 410; Insurance Co. vs. Grunert, 112 Ill., 68. Upon these 
and other authorities to the same purport the action of the court 
upon these instructions might be sustained, even if the original 
bookkeeping condition had been existent and in force at the time 
of the fire, as a part of the insurance contract. But, as we have 
seen, the condition requiring the plaintiffs to keep a complete rec- 
ord of the business transacted, “including all sales for cash and on 
credit,” had been waived by the defendant’s authorized agent in 
the making of the contract; consequently, instead of the defendant, 
it was the plaintiffs who were prejudiced by these instructions, be- 
ing thereby required as a condition of recovery to show a waiver by 
the adjuster after the fire of a condition shown by the uncontra- 
dicted evidence to have been waived before the consummation of 
the contract, and of which it never formed a part. We find no 
error in the action of the court below affecting the merits of the 
case prejudicial to the defendant’s rights. As has heretofore been 
said by this court, speaking through Judge Holmes: “The law will 
protect the companies against frauds, misrepresentations, and 
breaches of warranty, but it will not lend its aid to support 
defenses founded upon their own errors or omissions, when they 
have received the premium, delivered a complete and valid policy, 
and lain by without objection untill a loss has happened. It will 
not help them to accomplish a fraud:” Franklin vs. Insurance Co., 
42 Mo., 461. The judgment is affirmed. All concur. 
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SUPREME COURT OF TENNESSEE’ 


STANDARD LIFE & ACCIDENT INS. CO. 


v8. 


LAUDERDALE.* 


Where the policy is based on the truth of the application, it is error to in- 
struct that misrepresentations in the application as to the habits of the 
applicant, that they are “ correct and temperate,” will not avoid the pol- 
4 unless willfully and intentionally made and known to be false at 
the time. 


C. B. Stmonton and J. C. Boares, for Appellant. 
Smirueat & Baptist and Peyton J. Smira, for Appellee. 


McAuister, J. 

This is a suit upon a policy of accident insurance issued by the 
plaintiff in error upon the life of Munford Lauderdale, and made 
payable in the event of his death to his wife, Mrs. Jessie Lauderdale. 
The indemnity provided by the contract of insurance was against 
injuries happening to the insured from external, violent, and acci- 
dental means, which in case of temporary misadventure or perma- 
nent disability was to be apportioned according to a graduated 
scale, but, in the event such injuries resulted in death, the whole 
principal, of $2,000, became payable. Munford Lauderdale resided 
in Covington, and on the night of March 21, 1893, during the 
absence of the other members of the family, the residence caught 
fire, and in the conflagration the said Munford was burned to death. 
The policy of insurance recites that it is issued in consideration of 
the warranties in the application, etc. The application which was 
signed by the said Munford Lauderdale stipulates that the state- 
ment of facts therein made are warranted to be true, and, if found 
untrue in any respect, the policy shall be void. It further recites 
that the application and warranty shall constitute the basis of the 
contract between the insured and the company. Among other 
statements made in said application, it recites that applicant’s habits 
of life are correct and temperate. The policy itself provides that it 
shail not cover any injury happening to the insured when intoxi- 
cated, or in consequence of his being or having been under the 
influence of any narcotic or any intoxicating drink whatsoever. It 
is further stipulated in the policy that the injury must be produced 
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by external, violent, and accidental means, independently of all 
other causes. The insurance company resisted any liability in this 
case upon three grounds, to wit: First, that the said Munford 
Lauderdale falsely represented in his application that his habits of 
life were correct and temperate; second, that the fatal injury hap- 
pened to the insured when he was intoxicated, and this fact exempts 
the company from liability, under the express stipulations of the 
policy; third, that the death of the insured occurred in consequence 
of his being or having been under the influence of intoxicating 
drink, which fact, under the conditions of the policy, exonerates the 
company from liability. 

It appears from the record that the said Lauderdale, at the time 
‘of the accident, was in the employment of the C. O. & S. W. Rail- 
road Company as repairer of its telegraph line. He had spent the 
day in Memphis, returning to Covington about 7 o'clock in the 
evening. There was evidence tending to show that deceased spent 
most of that evening in several saloons in the town of Covington, 
and imbibed to such an extent that the barkeepers, seeing his con- 
dition, declined to sell him more liquor. At a late hour he was 
persuaded by.one Campbell to go home, the latter accompanying 
him. Reaching home, Lauderdale unchained a favorite bulldog, 
which followed him to his bedroom. Campbell states that he then 
played on the violin for the amusement of Lauderdale and the dog. 
This witness testified that he considered Lauderdale on the night of 
March 20, 1892, under the influence of whiskey to some extent, but 
not drunk or unable to take care of himself; that deceased would 
not let witness take hold of his arm when they were going home, 
for fear some one would say that he (Lauderdale) was drunk. Wit- 
ness went home with Lauderdale, at the request of Carey Hill, 
Lauderdale’s brother-in-law. At first Lauderdale refused to go, but 
afterwards consented to go. Lauderdale asked witness to get him 
some whiskey, as he might need it next morning. Witness got a 
pint of cocktail of Don H. Smith for Lauderdale. While witness 
and Lauderdale were at the house, witness told Lauderdale he did 
nut get any whiskey for him, but Lauderdale afterwards found the 
bottle on the mantel board, and, as witness was about leaving, 
Lauderdale took a mouthful from the bottle, but spit it out, and 
said he did not like it. Lauderdale started to go back to town 
when witness left, but, when witness told him most of people had 
gone to bed, he went back up the steps. Campbell left the house 
about 12 o’clock, leaving Lauderdale alone with his dog. A coal-oil 
lamp, which had been lighted by Campbell, and placed on a table, 
was still burning. Some time between 12 o’clock and 1 o’clock the 
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house was discovered to be on fire. A witness who reached the fire 
early saw a person in the room he took to be Lauderdale. The 
body was lying on the floor, with the face downward. The fire was 
then all through the room. The next morning the remains were 
found, charred and indistinguishable. A pair of iron pliers which 
Lauderdale always carried were found near the remains; also a key 
ring, a rim of pocketbook, pants buttons, and two buckles. The re- 
mains of the dog were found within five or six feet of the body. It 
was by these means that the body of Lauderdale was identified. 
There was a verdict and judgment in favor of the plaintiff below for 
$2,133. The insurance company appealed, and has assigned errors. 

The first assignment is based upon the concluding portion of the 
following instruction to the jury: On the question of warranties in 
the insured’s application for the policy his honor charges as follows: 
“It is now claimed that the statement subscribed by the deceased, 
Munford Lauderdale, to the effect that his habits of life were correct 
and temperate, was untrue, and, by the express term of the policy, 
render it null and void. In other words, it is claimed that his 
habits as to drinking were not temperate; that he was at that time 
and prior thereto addicted to drinking to excess, and in this partic- 
ular his habit of life was not temperate. Now, if you find from the 
proof that when this statement was mace, and this policy was issued, 
that statement in the application was not true, and the habits of said 
Lauderdale were not temperate in the particular indicated, that 
would avoid the policy, and the plaintiff could not recover; but to 
have this effect the misstatement must be willful and intentionally 
made, and known at the time to be false.” So much of the above 
charge as follows the word “ but” and to end of the sentence is as- 
signed as error, to wit, “ that the misstatement must be willful, and 
intentionally made and known at the time to be false.” We are of 
opinion this instruction was manifestly erroneous. 

In the application referred to is the following statement :— 

I hereby apply for insurance against bodily injuries caused solely by violent, 
external, and accidental means, to be based upon the following statement of 
facts, all of which I hereby warrant to be true. If found to be untrue in any 
respect, then in every such case, the policy thereon shall be null and void. 

Following the above, at division 11, letter a, is the following: 
“My habits of life are correct and temperate.” The closing para- 
graph of said application is in the words following :— 

I hereby agree that this application and warranty, together with all the 
premium paid [by] me, shall be the basis of the contract between the com- 
pany and me; and I accept the policy which said company shall issue on this 


application, subject to all the conditions, provisions, and classifications con- 
tained in such policy or referred to therein, which I understand cannot be 
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altered, changed, or waived by any agent of said company, either before or 
after the issuance thereof. 

And the same was signed by the insured Munford Lauderdale. 
“ The substance of the decisions relating to the subject of warranty 
in insurance contracts is that the truth of all statements warranted 
to be true is a condition precedent of the liability of the insurer; 
for, if the statements so warranted are untrue, there is no contract. 
Where the policy recites that the statements made in the applica- 
tion are warranted to be true, and are the basis of the contract, and 
that any misstatements in the application should make the policy 
void, the answers in the application are warranties:” Bac. Ins., § 
194. Says Mr. May in his work on Insurance, viz.: ‘No particular 
form of words is necessary to constitute a warranty. Any statement 
or stipulation upon the literal truth or fulfillment of which, in the 
intention of the parties, the validity of the contract is made to de- 
pend, * * * amounts to a warranty. But no particular form 
of words wili make a statement or stipulation a warranty, not even 
the use of the word ‘ warranty,’ where it is apparent from the con- 
text or from the other parts of the contract that it is not the inten- 
tion of the parties to make the validity of the contract depend on 
the literal truth or fulfillment of the statement or stipulation.” May, 
Ins., § 156. 

We are of opinion the statements made by the assured in his ap- 
plication for the policy in respect to his habits were not mere repre- 
sentations. but absolute warranties. Those statements were made 
in respect to a material matter, that vitally affected the contract, 
and, if untrue, invalidated the whole insurance, whether the mis- 
statement was willful and intentional or made through inadvertence. 
Indeed, in this view of the case, it is immaterial whether such state- 
ments be called “representations” or “warranties.” As stated by 
this court in Boyd vs. Insurance Co., 90 Tenn., 215, 16 S. W., 470: 
“If, however, the representation be of a fact material to the risk, 
and be relied upon by the insurer, it is the undoubted general rule 
that such representation, whether made intentionally or through 
mistake and in good faith, avoids the policy.” The materiality of 
the applicant’s statement in respect to his habits on the subject of 
temperance will not be controverted. Applications for life and acci- 
dent insurance invariably contain questions bearing upon the habits 
of the applicant, especially in regard to the use of intoxicants. The 
use of intoxicating liquors and drunkenness are habits tending to 
shorten life, and for this reason such risks are avoided by well-regu- 
lated life insurance associations: Schultz vs. Insurance Co., 6 Fed., 
672; Kuecht vs. Insurance Co., 90 Pa., 118. Accident insurance 
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- companies also avoid such risks for the reason that such indulgences 
render the assured incapable of discerning danger, and especially 
incapacitate him from avoiding its consequences after it is discovered. 
The statement, therefore, of the applicant in this case, that his habits 
were correct and temperate, was most material to the risk, whether 
it be called a “representation” or “warranty,” and, if untrue, it 
avoided the policy. It was therefore erroneous for the court to 
charge “that, to have this effect, the misstatement must be willfully 
and intentionally made, and known at the time to be false.” 

The judgment is reversed, and the cause remanded for a new trial. 


SUPREME COURT OF PENNSYLVANIA. 


McGONIGLE 
v8. 
AGRICULTURAL INS. CO., or WaTErtTOWN, N. Y.* 
Where the property was incumbered in violation of the policy and the com- 
pany agreed, after notice of the same, to arbitrate the claim in considera- 


tion of the insured accepting the adjuster’s figures as to loss on personal 
property, this was a waiver of the violation. 


The charge of the court below was as follows:— 

“On the 28th day of October, 1888, George McGonigle effected an 
insurance upon his dwelling house and household furniture contained 
therein, and his barn and contents, situated in the township of 
Herrick, in this county, in the Agricultural Insurance Company, of 
Watertown, N. Y. The policy was countersigned as of that date, 
and by its terms it was an insurance from ‘October 20, 1888, to 
October 20, 1893, at noon.’ The amount specified in the policy was 
$700 on the dwelling house, $500 on the household furniture therein, 
$400 on family provisions and wearing apparel therein, $200 on 
printed books and silver plate therein, $50 on organ therein, and 
$25 on sewing machine therein. On the 21st day of August, 1892, 
during the life of this policy, this house and some of its contents 
were destroyed by fire. The uncontradicted testimony shows that, im- 
mediately after the fire, Mr. McGonigle notified the local agent, Elijah 
Carpenter, of the fire, and that on the 3lst day of August, 1892, or 
about that time, a man by the rame of H. D. Cornell, claiming to be 


* Decision rendered, April 8, 1895. 
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the agent and adjuster of the company, came to the house of Mr. 
McGonigle, some distance from where his house was burned; that 
at the time they made out what the parties claimed to be proofs of 
loss, and agreed upon an arbitration as to the actual damages that 
occurred to McGonigle by reason of the burning of the house. So 
far the evidence is undisputed. The plaintiff has brought this 
action, claiming that, at the time this adjuster of the defendant com- 
pany was there, they made a settlement of the loss which occurred 
to the personal property and the house. As we recollect the evi- 
dence, Mr. McGonigle claimed that the actual loss upon the personal 
property was upward of $500, as he had made it up in a statement, 
and that, after giving the items of the loss to the adjuster, the 
adjuster claimed that the amount was too high, and made up 
another statement himself, which amounted to $487.33; that there 
was some controversy between Mr. McGonigle and Mr. Cornell, the 
adjuster, as to the amount, but that they finally agreed that, if 
McGonigle would accept the figures of the adjuster upon the per- 
sonal property, they would go on and appoint appraisers for the 
real estate, and whatever damage the appraisers found that the 
plaintiff had suffered by reason of the burning of his house should 
be added to the amount of the damage to the personal property as 
fixed by the adjuster, and that the company would immediately pay 
the amount. The defendant claims that no such agreement was 
made. Mr. Cornell testifies that all he did was to make a statement 
of the amount of the different items of the loss on the personal 
property, and make the arrangements for the arbitration of the 
amount of the damage to the house; but that he made no agree- 
ment whatever by which there was a compromise or settlement of 
any conflicting claims. 

“By the terms of the policy which was issued to the plaintiff in 
this case, and accepted by him, it was agreed that the entire policy 
should become void if the property, real or personal, covered by 
this policy, or any part thereof, be or become incumbered by a 
mortgage, trust deed, judgment, or otherwise. But the policy also 
contains a written statement that $1,500 incumbrance is permitted. 
There is also the following clause at the close of the policy :— 

This policy is made and accepted subject to the foregoing stipulations and 
conditions, and no officer, agent, or representative of this company shall have 
power to waive any provision or condition of this policy except such as, by 
the terms of this policy, may be the subject of agreement, indorsed hereon or 
added hereto, and as to such provisions and conditions no officer, agent, or 
representative shall have such power, or be deemed or held to have waived 


such provision or condition, unless such waiver, if any, shall be written upon 
or attached hereto, nor shall any privilege or permission affecting insurance 
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under this policy exist or be claimed by the insured unless so written or 
attached. 

“ The plaintiff accepted this policy of insurance with all these con- 
ditions attached, and by the terms of the policy he is bound by 
these conditions. It appears in evidence that there was during the 
time that this policy was in force, and at the time of the fire, a mort- 
gage against this property of upward of $3,000. This mcrtgage, as 
it appears by the testimony, was originally a little more than $1,500. — 
In October, 1891, this mortgage was figured up, the interest added, 
the payments which had been made upon it deducted, a new mort- 
gage given for the gross amount then due. Taking this testimony 
that is uncontradicted, there must have been at the time of issuing 
this policy an incumbrance upon the property of more than the 
amount allowed in the policy,—allowed by its terms,—which of itself 
would defeat a recovery upon this policy, and would be a good 
defense to a suit brought on it. The defendant claims that they 
have not waived that provision in the policy, and that the agent or 
adjuster that they sent thgre had no right or authority to waive it, 
and that, therefore, there can be no recovery in this case. They 
claim that, at the time of this alleged settlement, the defendant, 
through its agent, having ascertained for the first time that this in- 
cumbrance existed to an amount more than was allowed by the 
terms of this policy, thereby rendering it uncollectible, Mr. Cornell 
expressly notified the plaintiff that he had no authority from the 
company to waive this provision in the policy, but agreed that he 
would do what he could to get the company to waive it. On the 
other hand, the plaintiff claims that, with full knowledge of this in- 
cumbrance and its amount, the agent of the company expressly 
agreed to make this compromise and settlement; that they did 
make it, and that, by reason of such compromise, the plaintiff 
deducted a portion of the loss which he claimed to have sustained 
by reason of the fire. 

“Ags we understand the law and the evidence in this case, it is a 
question of fact for you to determine, first, whether Mr. Cornell 
came there as the agent of the defendant company, authorized to 
settle that loss and arrange the amount that should be paid by the 
company. If he was so authorized, then he had a right to waive 
these provisions of the policy in relation to incumbrance by a 
settlement agreeing upon a specific sum to be paid by the company. 
If he, having a full knowledge of the stipulations, and having 
authority to make a settlement of that kind, whereby the plaintiff 
released some portion of his claim, that agreement would be binding 
upon the company, and a suit could be instituted and maintained 





872 Supreme Court of Pennsylvania. [ Nov., 


upon that agreement, and a recovery had thereon. But if, at 
the time when the plaintiff claimed that Mr. Cornell made this 
agreement with him, he did not in fact make it, but informed the 
plaintiff that he had no power or authority to make it, then your 
verdict should be for the defendant. But if, on the other hand, you 
find that he did have power and authority to make such a settlement, 
and that he did make it, and that thereby the plaintiff released 
a portion of his claim, and the agent agreed with him that the com- 
pany would immediately pay the balance, then the plaintiff would 
be entitled to recover in this action the amount so agreed upon, 
with interest upon it from the time it was agreed to be paid. As 
we view it, this is entirely a question of fact for you, but the burden 
of proof is upon the plaintiff to establish this contract by the weight 
of evidence. By the terms of the policy, the plaintiff is entitled only 
to recover two-thirds of the amount of the actual luss upon the real 
estate. There was no waiver of that provision in the terms of that 
written agreement to refer to arbitrators the amount of the damage 
on the real estate. Therefore, if this was an action upon the policy 
itself, the plaintiff could only recover two-thirds of the amount of 
the award of the arbitrators as to the damaye upon his real estate. 
But this is not an action upon the policy. It is an action upon the 
verbal contract which the plaintiff alleges he made with this defend- 
ant company, by the terms of which he claims and alleges that he 
was to be paid a certain amount for the personal property and the 
full amount of the award which the appraisers should make on the 
real estate. If you find that there was such a verbal contract made, 
you must also find from the evidence what the terms of that con- 
tract were. If you find the terms as testified and claimed by the 
plaintiff, then you could find for the plaintiff the full amount of the 
award of the arbitrators. 

“The defendant’s counsel has asked me to instruct you ‘that, 
under all the evidence in this case, your verdict must be for the 
defendant.’ Answer: We refuse to so charge you, and leave the 
question to you as we have stated.” 


A. H. Sawyer and Cuartes L. Hawtey, for Appellant. 
McCottum & Suita and L. P. Wepeman, for Appellee. 


Perr Curiam. 
This suit was brought, not on the policy of insurance issued by 
defendant company to plaintiff, but upon the agreement, alleged to 
have been made after the fire, between the company, through its 
adjuster and agent, H. D. Cornell, and the plaintiff, fixing the 
amount of loss on the personal property, and appointing appraisers 
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to determine the amount of damage to the real estate, etc. The 
testimony tended to show that, with full knowledge of all the facts 
and circumstances, the agreement was made substantially as alleged. 
The submission to appraisers named therein was not only signed by 
the parties,—by plaintiff in person and by “H.D.Cornell, for Co.,”— 
but the appraisers thus chosen proceeded to appraise the damage to 
the real estate, and awarded therefor the sum of $675. In view of 
this and other testimony, to which reference might be made, it is 
very evident that the case depended on questions of fact which were 
for the exclusive determination of the jury. These questions were 
fairly submitted in a clear and able charge, to which no just excep- 
tion can be taken. The result was a verdict in favor of the plaintiff, 
and it was fully warranted by the law and the evidence. 

It is unnecessary to consider the specifications of error in detail. 
There is nothing in the record that would justify us in sustaining 
any of them. The case was well and carefully tried, and the judg- 
ment should not be disturbed. Judgment affirmed. 


SUPREME COURT OF TEXAS. 


PHGENIX ASSURANCE CO. 
vs. 


ALLISON Et AL.* 


Where a policy is taken out by a debtor on property on which he has given 
a lien for their protection to his sureties, and is made payable to them, he 
is subrogated to their rights in the policy upon payment of the debt. 


In an action brought in the name of such sureties, where no claim is made by 
them to the proceeds, and where any defense against the debtor is avail- 
able against the sureties, the company cannot set up as a defense that the 
principal debtor had become subrogated by payment of the debt. 


J. W. Parker, for Plaintiffs in Error. 
Leake, Sueparp & Minter, for Defendant in Error. 
Brown, J. 

For the purpose of deciding the question presented, the following 
is a sufficient statement of the case: The plaintiffs in error and 
S.N. Allison constituted a copartnership for the purpose of carrying 
on a gin business under the firm name of Allison, Bailey & Co. The 
firm bought machinery from the Keating Implement Company, of 
Dallas, to the amount of $2,900, and executed two firm notes, each 


* Decision rendered, March 18, 1895. 
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for $1,450, payable, one December 1, 1888, and the other December 
1, 1889. The machiuery was placed in a house owned by the firm, 
situated on land belonging to, and the homestead of, 8. N. Allison. 
The two notes to the Keating Implement Company were secured 
by a chattel mortgage upon the machinery. After the notes were 
given, S. N. Allison purchased the machinery and the house from 
the other members of the firm, and agreed to pay the debts of the 
firm, including the Keating Implement Company debt. By agree- 
ment at the time of the sale of the machinery the plaintiffs were to 
have a lien upon the machinery and buildings to secure their liabil- 
ity on the Keating Implement Company debt, and it was agreed 
that the property should bé insured for the purpose of securing 
that debt. S. N. Allison procured the defendant in error to issue a 
policy for $1,500 on the machinery and buildings, payable to Allison, 
Bailey & Co., explaining the condition of the property to the agent. 
S. N. Allison paid the premium. The property insured was de- 
stroyed by fire, and notice given, and proof of loss forwarded in due 
time. After the destruction of the property, S. N. Allison paid the 
debt to the Keating Implement Company to secure which the policy 
was procured. The assurance company refused to pay the policy, 
and suit was instituted in the district court in the names of the 
assured, Allison, Bailey & Co., and judgment was rendered for the 
plaintiff's below. The court of civil appeals reversed the judgment 
of the district court, and rendered judgment for the defendant. 
The defendant in error, appellant in the court of civil appeals, pre- 
sented a number of assignments, all of which except one involved 
questions of fact, upon which there was conflict in the evidence, and 
we therefore cannot examine them. The defendant in error presents 
by its first assignment of error in the court of civil appeals the 
‘proposition of law that the payment of the debt due from Allison, 
Bailey & Co. to the Keating Implement Company after the fire dis- 
charged the assurance company from liability on the policy. The 
proposition seems to be based upon the conclusion drawn from the 
evidence by the counsel that the policy was procured by Allison, 
Bailey & Co. for their own benefit, but the conclusions of the court 
of civil appeals do not sustain this proposition of fact, and the law 
as asserted by the defendant in error is not applicable to the facts 
of this case. Under the facts found by the court of civil appeals, 
when S. N. Allison paid the debt due the Keating Implement Com- 
pany, he was subrogated to the rights of Allison, Bailey & Co. in the 
policy of insurance: Sheld. Subr., § 235. The court of civil appeals 
correctly held that S. N. Allison was subrogated to the rights of 
Allison, Bailey & Co. and the person beneficially interested in the 
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policy of insurance, and that for that reason Allison, Bailey & Co. 
could not maintain suit upon the policy. The right to the proceeds 
of the policy as between S. N. Allison and Allison, Bailey & Co. is 
not in issue in this case. The defendant did not claim that it had 
any defense against the policy as against S. N. Allison that could 
not be made available in this suit, and in fact, if it had any interest 
in the disposition of the fund, it could have asked that S. N. Allison 
be made a party to the suit; but no such claim was made. It is a 
general rule, applicable to all written contracts, that he who has the 
legal title may maintain an action upon it notwithstanding another 
may have the equitable right to the proceeds of it when collected: 
Thompson vs. Cartwright, 1 Tex.,87; McMillan vs. Croft, 2 Tex., 397; 
Knight vs. Holloman, 6 Tex., 153; Wimbish vs. Holt, 26 Tex., 674; 
Collins vs. Bank, 75 Tex., 254. This court has applied this rule to 
actions upon policies of life insurance: Insurance Co. vs. Williams, 
79 Tex., 633; Cheeves vs. Anders (decided at the present term). 
There is no difference between the rights of the legal holder of this 
character of contract and any other to sue upon it. ‘There can be no 
difference between the payee ina policy of this kind and a contract of 
life insurance. In Insurance Co. vs. Williams the court, in passing 
upon a similar question, said: “The question thus raised is not one 
of ultimate right to the money to be recovered, but of right of 
appellee to maintain the action; and it has been held in many cases, 
under policies like that involved in this case, that the person named 
by the assured and insurer in the policy as the person to whom the 
sum secured by the policy shall be paid may maintain an action on 
the policy, without reference to the interest of such person in the 
life of the assured.” In the same case, the court, quoting from 
Insurance Co. vs. Baum (29 Ind., 240), said: “It is not for the insur- 
ance company, after executing such a contract, and agreeing to the 
appointment so made, to question the right of such appointee to 
maintain the action. If there should be controversy as to distribu- 
tion among the heirs of the deceased of the sum so contracted to be 
paid, it does not concern the insurer. The appellant contracted 
with the insured to pay the money to the appellee, and, upon such 
payment being made, it will be discharged from all responsibility.” 
In this case the insurance company contracted with S. N. Allison to 
to pay the money in case of loss to Allison, Bailey & Co. It has not 
paid to any one, and, while S. N. Allison might intervene, and claim 
the proceeds, yet it does not concern the defendant what disposi- 
tion is made of the proceeds, unless it had some equitable claim 
against S. N. Allison to be offset, or some defense that it could not 
make in this action, which could not be the case under the facts 
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presented. §S. N. Allison acted for Allison, Bailey & Co. as well as 
for himself in procuring the policy, and defendant presented as a 
defense in this suit the alleged fraud of S. N. Allison, which is the 
only right claimed against him. It has been decided no right. 
The court of civil appeals erred in reversing and rendering the 
judgment, and it is ordered that the judgment of the court of 
civil appeals be reversed, and the judgment of the district court 
is affirmed. 


SUPREME COURT OF MISSISSIPPI. 


LIVERPOOL & LONDON & GLOBE INS. CO. 


v8. 
FARNSWORTH LUMBER CO.* 


The policy warranted that a continuous clear space should be kept between 
the insured lumber and any woodworking establishment. 


Held, That knowledge of the agent was a waiver of the warranty. 
Held, That the burden of proof as to such space is on the insurer. 


A charge that the jury ‘‘should be satisfied to a reasonable degree of cer- 
tainty,” is not ground for reversal. 


CatHoon & Green, for Appellant. 
R. H. Cruark and Brame & Avexanper, for Appellee. 


WHITFIELD, J. 

So far as the contention about the promissory nature of the war- 
ranty is concerned, that 

A continuous clear space of fifty feet should thereafter [after the date of 
the policy] be kept between the lumber and any woodworking establishment, 
it is settled against appellant, on the case made by this record, by 
the cases of Mitchell vs. Insurance Co. (Miss.), and Rivara vs. In- 
surance Co., 62 Miss., 729. In the last case the court say: “A con- 
dition in an insurance policy prohibiting the use or deposit of 
certain articles may be waived, and is waived, if the agent taking 
the insurance knew at the time it was taken that the prohibited 
articles were used or kept, or were to be used or kept, on the 
premises.” By the eighth instruction given for the plaintiff (appel- 
lee), the court told the jury “that the burden of establishing that 
there was a breach of the warranty of the policy for the maintenance 
of a continuous clear space of fifty feet,” etc., “was upon the de- 





* Decision rendered, May 6, 1895. 
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fendant.” We think this is a correct announcement of the law, ac- 
cording to the latest and best considered cases. It is true Mr. 
Biddle, in section 557 of volume 1 of his valuable work on insurance, 
states that “the burden of performance is on the insured,” on the 
ground that a “ warranty is in the nature,” in insurance law, “of a 
condition precedent.” + He refers to the decisions in certain states 
and the decisions of the United States Supreme Court, holding the 
contrary view, as holding that view for reasons of “ convenience,” 
ete. But in sections 1247-1250 of volume 2, Mr. Biddle abandons 
this view. While in these latter sections disposed to put these later 
cases on the narrow ground that the burden was held in them, or 
some of them, to be on the defendant, if the defendant, not content 
with the general issue, set up by special pleas the specific breaches 
of warranties on which it relied, for the reason that having thus se- 
lected specially the breaches relied on, and pleaded them, the de- 
fendant should prove them as matter of specific defense, he is yet 
driven practically to admit that by the latest decisions “a different 
rule may possibly be said to have been asserted” in England. The 
same observation could well have been extended to America. We 
select a few out of the multitude of cases placing the burden upon 
defendant. In Freeman vs. Insurance Co. (144 Mass., 572), a finely- 
reasoned case, where the condition in a life policy was that the in- 
sured “should use all due diligence for personal safety and protec- 
tion,” the court point out that, where a clause can be regarded as a 
proviso,—that is, a stipulation added to the principal contract, to 
avoid the defendant’s promise by way of defeasance or excuse,—it 
is for the defendant to plead it in defense and support it by evidence; 
but if, on the other hand, it is an exception, so that the promise is 
only to perform what remains after the part excepted is taken 
away, ther the plaintiff must negative the exception to establish a 
cause of action; and then proceed to say: “The condition we are 
considering is essentially an executory stipulation, in the form of a 
condition, that the insured shall use all due diligence for his 
personal safety and protection, and it is the breach of this condition 
by the insured which the defendant sets up as a defense. We are 
not aware that it has ever been held that the introduction of the 
words we have quoted, or of other similar words, into the principal 
clause of a policy of insurance, incorporates into this clause the con- 
ditions of the policy, within the meaning of the rule of pleading we 
have stated. * * * Every case depends upon the nature of the 
stipulation or condition as well as upon the form of it. This con- 
dition does not differ in its character from the provision in life in- 
surance policies that they shall be void, * * * if the assured 
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shall die by his own hand. The burden of proving the breach of 
such a provision is on the company,’—citing many authorities, 
among the rest Insurance Co. vs. Brown, 57 Miss., 308. The in- 
struction is correct within this reasoning, as to the rule of pleading 
discussed, but we prefer to put the correctness of the instruction 
upon the broader ground announced in Insurance Co. vs. Ewing 
(92 U. S., 378, 379), followed and adopted in Insurance Co. vs. 
Brown, 57 Miss., 308. As said by that court: “The number of the 
questions now asked of the assured in every application for a policy, 
and the variety of subjects * * * which they cover, are such 
that it may safely be said that no sane man would ever take a policy 
if proof to the satisfaction of a jury of the truth of every answer 
were made known to him to be an indispensable prerequisite to 
payment. * * * On the other hand, it is no hardship that, if 
the insurer knows or believes any of these statements to be false, he 
shall furnish the evidence on which that knowledge or belief rests. 
He can thus single out the answer whose truth he proposes to con- 
test, and, if any reasonable grounds to make such an issue, he can 
show the facts on which it is founded.” There can be no difference 
in principle, as to the application of this reasoning, between life and 
fire policies, written as the one in this record, and as they are now 
usually written. The same rule is emphatically declared in Blas- 
ingame vs. Insurance Co. (75 Cal., 633), and Insurance Co. vs. 
Reynolds (32 Grat., 613), both fire insurance cases. What is saidin 
Insurance Co. vs. Johnson (80 Ala., at page 472), of life insurance 
policies,is perfectly applicable to fire insurance policies, and we quote 
it to approve it: “The rapid growth of the business of * * * 
insurance in the past quarter of a century, with the tendency of 
insurers to exact increasingly rigid and technical conditions, and 
the evils resulting from an abuse of the whole system, justify, if 
they do not necessitate, a departure from the rigidity of our earlier 
jurisprudence on this subject of warranties. And such is the 
tendency of the more modern authorities,’—language finding its 
echo in Miller vs. Insurance Co., 31 Iowa, at page 226. If this in- 
struction be subject to criticism by reason of the phrase that the 
“minds of the jury should be satisfied to a reasonable degree of 
certainty,” it is certainly not a case of reversible error. We have 
“waded wearily ” through the sixty-five pages of pleading; we have 
declarations, original and amended: the plea of the general issue, 
and seven further and special pleas; joinder of issue on the general 
issue; demurrer to further third plea; two replications to the 
further first plea; one to the further second plea; three replications 
to defendant’s further fourth plea; two replications to defendant’s 
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further fifth plea; and two to the further sixth plea; and replication 
to defendant’s further seventh plea. Then follow demurrers; de- 
murrer to plaintiff's first replication to defendant’s sixth plea, and 
to plaintiffs first replication to defendant’s further first plea, and 
also to plaintiff’s second replication to defendant’s further first plea, 
and so on for ten pages of the record. Then we have an amended 
replication to defendant’s further fourth plea, and a demurrer there- 
to, after which in regular order, come rejoinders, seven in number, 
and finally the court sustained “the demurrer of plaintiff to 
defendant’s rejoinder to plaintiff’s amended replication to defendant’s 
further fourth plea.” What is said in Scales’ Case (71 Miss., 978), 
fits in here perfectly. The parties got at issue ut last, and the con- 
troverted point is the point herein discussed and disposed of. We 
find no reversible error, and the judgment is affirmed. 


SUPREME JUDICIAL COURT OF MAINE. 


SMITH, INSURANCE COMMISSIONER, 
v8. 


MAINE MUTUAL ACCIDENT ASSOCIATION.* 
(BURRILL, Intervener.) 


A policyholder in the Maine Mutual Accident Association, who has recovered 
judgment against the company upon a claim under his policy, and de- 
manded payment of the same from the state treasurer out of the com- 
pany’s funds in his hands, more than 30 days before equitable proceedings 
of insolvency were instituted against the company by the state insurance 
commissioner, does not thereby acquire for his claim any preference over 
the legal claims of the other creditors of the company. 


Heatu & Tvett, for Claimant. 
Aveustus F. Moutton, fur the Corporation. 
Peters, C. J. 
The Maine Mutual Accident Association, a society established on 
the principle of assessments, having fallen into a condition of insol- 
vency, and its affairs having been committed by judicial decree into 
the hands of a receiver for settlement, that official, acting also in 
the capacity of master, reported to the court a list of the claims 
allowed by him, among which is that of John A. Burrell, who con- 
tends that the amount allowed to him is a preferred claim to be paid 
in full, and that bis claim does not stand on a footing with those of 
“ Decision rendered, Feb. 14, 1894. Official Syllabus. 
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the other creditors. The justice sitting for the determination of 
questions arising upon such report disallowed a preference in favor 
of the claimant, and exceptions to his ruling were taken. 

The claimant relies on a section of the charter of the company, in 
support of his claim, reading as follows:— 

If said corporationshall neglect for thirty days to satisfy any judgment re- 
covered against it in any court in this state, upon any certificate issued by it, 
the said treasurer shall apply the money so in his hands to the satisfaction of 
said judgment; and said corporation shall not transact any further business 
until said deposit is restored. 

The charter also provides how the funds in the state treasurer’s 
hands shall be disposed of for the benefit of creditors in case of in- 
solvency and receivership: See Priv. & Sp. Laws 1887, c. 16. 

The claimant had recovered a judgment against the company for 
an injury sustained by him while a policyholder, and had demanded 
payment of the same from the state treasurer, who was in posses- 
sion of the company funds, and more than 30 days had expired 
after such demand before proceedings were instituted by virtue of 
which the company was enjoined; and he contends that he thereby 
acquired a lien for the payment of his judgment in full from such 
funds. 

We are unable to perceive that the claimant became entitled to 
any such lien upon the funds. There was no attachment or seizure 
of funds. His judgment was nothing more than a subsisting claim 
against the company, and not more just and equitable than other 
claims, as far as is seen in any facts which the case discloses. His 
claim was in one form, while other claims existed in different forms. 
He had taken more advanced steps than other claimants towards 
collecting his debt, but those steps fell short of establishing any 
special title to the funds or lien thereon. This is an equitable pro- 
ceeding, and equity is equality. 

The claimant is opposed in his contention upon another ground. 
It is urged in opposition to the allowance of his claim, as a prefer- 
ence, that the public act of 1889 (chapter 237)—a general act for 
the regulation of companies such as this—is applicable here, which 
allows to the state treasurer 60 days, instead of 30, within which to 
respond to a demand made upon him for the payment of judgments 
against insurance companies having funds in his possession; and in 
the case before us 60 days had not elapsed, after the demand made 
upon the treasurer, before the injunction against the company was 
granted. But we do not deem it necessary to resort to a decision 
of this poiat for the purpose of making more certain or satisfactory 
our already intimated conclusion. Exceptions overruled. 
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ABANDONMENT. See Barratry. 


ACCIDENT. 


1. BurDEN or Proor—Votuntary ExposureE.—The policy insured against bod- 
ily injuries effected through external, violent, and accidental 
within the intent and meaning of the conditions. 


.Held, That the burden of proof was on the company to show that death was 
from an excepted cause. 


The policy was exempt from liability in case of death caused by being on the 
platform of, or attempting to enter, a moving train. 

Held, That where the train had stopped at an intermediate station, but the 
insured was found crushed between the car and the platform of the station 


after it started, the question whether the policy was exempt was for the 
jury. 


means, 


Held, That the facts do not establish a voluntary exposure to unnecessary 
danger as a question of law. Anthony vs. Mercantile Mut. Acc. Ass’n, 226. 


2. CattLtE Deater—Votvuntary ExposurE.—Aninsurance company issued a 
policy describing the occupation of the insured as ‘cattle dealer, or 
broker and shipper, not tender or drover, not on ranch or farm.” 
Among the provisions of the policy was one to the effect that the 
insurance did not cover injuries resulting ‘‘from any of the follow- 
ing causes, or while so engaged or affected. * * * Violating law. 
Vv iolating rules of a corporation. vee ere ae a. _ exposure to un- 
necessary danger. Entering or trying to enter or leave a moving con- 
veyance using steam as a motive power. Riding in or on any such 
conveyance not provided for the transportation of passengers. Walking 
or being on a railway bridge or roadbed. (Railway employes excepted.) > 
The answer set up that the injuries were within the exceptions of the 
policy. The court refused to instruct the jury that the plaintiff could not 
recover for injuries so sustained while entering or trying to enter a mov- 
ing conveyance using steam as a motive power, or if he received the 
injury while riding in or upon such conveyance not provided for the trans- 
portation of passengers. There was evidence tending to show that the 
injuries were sustained under such circumstances. Held: (1) That it was 
competent for the parties to contract that the insurance should not ex- 
tend to injuries so received; (2) that it was error to refuse the instruc- 
tions referred to; (3) that on this branch of the case there was no issue 
of negligence involved, the question being whether the injuries were 
within the contract of the parties, not w hether the plaintiff was conduct- 


ing himself in a pradent manner when they were sustained. Travelers 
Ins. Co. vs. Snowden, 825. 


3. DgatH IN A Ficur.—The policy provided that a specified sum should be 
paid in case of death by accident, and that the beneficiary should be 
entitled, in case of death from natural causes, to another specified sum. 
The insured voluntarily undertook to eject a guest from a hotel, in which 
he was also a guest, for the use of profane language, and was shot in the 
fight which followed. 

Held, That, as he had no reason to suppose that his antagonist was armed, or 

VoL. XXIV.—56. 
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could successfully resist under the circumstances, the consequences were 
not foreseen and the death was unexpected, and an accident within the 
policy. 

Held, That the case was strengthened by such death being in contradistinc- 
tion from death by natural causes under the contract. Lovelace vs. Trav- 
elers’ Protective Ass’n, 278. 


4. Dur Care.—The insured under an accident policy was lying apparently 
asleep with one arm across a side track. The arm was run over by a train. 


Held, That insured was not using due care and diligence. 

The word roadbed in connection with railways includes side tracks, but not 
the ends of ties so long that a party standing or sitting there would be in 
no risk of injury. Standard Life § Accident Ins. Co. vs. Langston, 711. 


5, Evipence or Cause or DeatH —Where it appears, as in this case, that ac- 
cording to the testimony the insured appeared in good health until he re- 
ceived a fall, and there was conflicting medical evidence as to whether 
death was due to the fall or degeneration of the brain, a finding that 
death was caused solely by the fall within the meaning of an accident 
policy will be sustained. 

In a special verdict, the question whether the injury was the sole cause of 
death was answered in the affirmative. 

Held, That this was equivalent to a finding that the injury was the sole and 
immediate cause of the apoplexy, which produced death. 

Where there was evidence that the insured only occasionally delivered goods, 
his son delivering most of them, a finding that he was not a grocer 
delivering goods will be sustained. 

A statement by insured immediately after his fall that ‘‘it was a bad one” is 
admissible’ as part of the res geste, and evidence that he said on the 
evening of the same day that he was feeling badly, and that his head was 
terrible, was admissible. 

Where there was conclusive evidence that insured was badly hurt, the ad- 
mission of a statement to the same etfect by himself was harmless error. 


Hall vs. American Masonic Accident Ass’n, 22. 


6. Evipencre oF Ramroap.—Where the policy insured against death from ac- 
cidental injuries externally visible, and it appeared that the insured was 
found mangled on a railroad, and there was no evidence how the acci- 
dent occurred, the burden of proof is on the company to show that the 
sause of death was excepted from the policy. 

Where it appeared that the insured, a stockman, had started from the depot 
just before to catch a freight train standing near, the presumption is that 
the death was accidental. 

Instructions ignoring the facts tending to establish the defense are covered 
by subsequent instructions which clearly brought out the theory of the 
defense. 

The policy excepted accidents on a railroad bridge, trestle, or roadbed. 

Held, That a space of ten feet between the tracks was not the roadbed. 
Meadows vs. Pacific Mut. Life Ins. Co., 721. 


7. Excerrep Occupation —The policy insured against accident, but excepted 
injuries from attempting to alight from a train in motion. The occupa- 
tion of insured as stated in the application was a conductor. 

Held, That the exception did not apply to his case, but, where the declaration 
negatives the restrictive clause and counts on the policy as the contract, 
the action in such form cannot be maintained. 

Held, However, on rehearing, that the policy made the application a part of 
the contract, and as the application made no reference to such restriction 
on the risk, the insured had not accepted the restriction, and it was waived? 
Dailey vs. Preferred Masonic Mut. Accident Ass’n, 27-28. 

8. Faniinc From Car.—The insured under an accident policy, ‘as a passenger 
in a public conveyance provided by a common carrier,” alighted at a sta- 
tion intending to take a later train, and was injured while attempting to 
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speak to the engineer about a matter having no connection with his 
journey by falling from the platform of a car which he was crossing. 


Held, That he could not recover. Hendrick vs. Employers’ Liability <Ass’e 
Corp., 69. 


9, INTENTIONAL INJuRY.—A deputy sheriff intentionally killed by a resisting 
prisoner does not come to his death by accidental injuries within the 
meaning of an accident policy, and, where such policy provides that it 
does not cover intentional injuries, no recovery can be had. American 
Accident Co. vs. Carson, 738. 


10. Occuration.—The plaintiff under an accident policy represented himself 
in the application as a carpenter and millwright. The only testimony in 
support of this was his own statement that he was then cutting cordwood 


and framing timbers. Several neighbors testified that he was not a 
carpenter. 


Held, That a finding that he was a carpenter was contrary to the evidence, 
and the contract which was based on the truthfulness of his statements 


was avoided by the misrepresentation. Murphey vs. American Mut. Acci- 
dent Ass’n, 557. 


11. Parot Evipence —Torat Disasriity.—Parol evidence is admissible to show 
that the insured under an accident policy who was unable to read or 
write was ignorant of the contents of a contract which he had signed with 
his mark, in which he agreed to accept a limited number of weekly pay- 
ments in settlement of his claim for an accident, and which contract 
was embodied in his proofs of loss. 


Three fingers and a part of a fourth were torn off, the hand was cut, and the 
joint of the thumb destroyed by the accident. 
Held, That the question was for the jury whether this was the loss of one 


hand, causing immediate, continuous, and total disability of the same 
within the policy. Lord vs. American Mut. Accident Ass’n, 299. 


12. RerorMatTion—CircuLAR—AUTHORITY OF AGENT.—Suit was brought to re- 
form a policy of accident insurance by inserting a provision in accor- 
dance with the verbal contract between the insurer’s agent and the in- 
sured. The provision which it was sought to insert was to the effect that 
in case of the loss of one foot the insurer would pay one-third of the prin- 
cipalsum. The insurer defended on the ground that its agents were for- 
bidden to write policies of that character in favor of persons already 
crippled when the policy was written. 

Held, That the evidence sustained a finding for plaintiff. 


That circulars issued by authority of the insurer, and brought to the notice 
of the insured before the policy was written, were admissible in evidence 
where they advertised that the insurer wrote policies paying one-third for 
the loss of one foot, and stated no restrictions as to persons in whose favor 
such policies should be written. 


That such circulars were admissible to show that the insurer had held its 
agent out as authorized to write such policies to all persons. 


That, the insurer having so held out its agent as authorized to write the policy, 
it is estopped from now denying his authority. Frank vs. Pacific Mut. 
Life Ins. Co., 538. 

13. Surcmpe—EvipENcE or Insanrry.—An accident policy exempted suicide, 
sane or insane, or intentional injury. The insured accidentally shot him- 
self and the wound resulted inlockjaw. The insured was found dead with 
his throat cut, apparently inflicted during the agony of a spasm from 
the disease. There was conflicting evidence that death might have been 
caused either by the spasm or the cut. 


Held, That the proximate cause of death was for the jury. 


Instruction that if the shot wound caused lockjaw and intense agony which 
irresistibly impelled to cutting the throat while in a frenzy and death 
resulted directly from the cut, that the shot wound was the proximate 


cause, was not error, and a special finding to this effect justified a verdict 
for the plaintiff. 
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Statements in proofs of loss as to cause of death are conclusive upon the 
party only until he gives reasonable notice to the company that he was 
in error. Travelers Ins. Co. vs. Melick, 430. 

14. VoLtunrary ExposureE.—Death through jumping from a train after it had 
started and gone 150 feet beyond the station was found a voluntary or 
unnecessary exposure to danger within the exempting clause of an acci- 
dent policy. Smith vs. Preferred Mut. Accident Ass’n, 637. 

15. Waiver oF EXEMPTION By AGENT.—The insured applied to general agents 
of an accident company for a policy that would protect his family, that 
he was being pursued, and was assured that the policy would apply in 
case any one killed him. The same assurance was given on its renewal. 
The insured did not read the policy. 

Held, That a provision in the policy exempting in case of death from inten- 
tional injuries inflicted by another was waived, and the policy should be 
reformed to exclude such exemption. Henderson vs. Travelers Ins. Co., 351. 


16. WaLxkInc on Rattroap.—The policy provided for only the death loss pay- 
able to railway employes in case of injuries received while being or 
walking on the roadbed of a railway. 

Held, That when insured was killed while crossing the tracks at a station 
where they were commonly crossed with the permission of the company, 
the case was within the policy provision. Keene vs. New England Mut. 
Accident Ass’n, 796. 

17. WALKING on RoapBED.—An accident policy provided that it did not cover 
walking or being on. the roadbed or bridge of any steam railway. 

Held, That where the insured was killed by being struck by an engine while 
walking on the roadbed between the tracks, on his way to the station, 
the policy was exempt. Piper vs. Mercantile Mut. Accident Ass’n, 67. 


ACCOUNTING See TontINne. 


ACTION. 


1. Liwrration—Derective Petition.—The petition fails to state a cause of 
action, in an action brought upon a policy of fire insurance to recover for 
aloss, when it shows upon its face that the action was not commenced 
within the time limited by the policy. 

It is error to render a judgment for the plaintiff upon a petition which does 
not state a cause of action in his favor. The error, being apparent from 
the record and inherent in the judgment, may be taken advantage of on 
appeal, without exceptions or motion for new trial in the district court. 
Oakland Home Ins. Co. vs. Allen, 780. 

2. Pireapinc.—In an action of assumpsit against an insurance company to 
recover the amount of a policy, where the declaration is drawn in accord- 
ance with the form prescribed in section 61, c. 125, Code, and additional 
statements are filed, as required by sections 62, 63, and 65, of said chapter, 
such statements so filed must be regarded as informal pleadings. Rheims 
vs. Standard Fire Ins. Co., 253. 

3. WaIver oF Limitation.—Where an insurance company, by asking the in- 
sured not to sue, and holding out hopes of payment without suit, induces 
him to refrain from suit until expiration of the time limited therefor in 
the policy, the company waives the limitation. 

Where the company has once waived the limitation as to time for suit on the 
policy, it cannot revive it. Illinois Live-Stock Ins. Co. vs. Baker, 122. 


See ARBITRATION 1; BENEFICIARY ; BENEVOLENT Society 3; MortGaGEE 3 ; SEAL. 


ADDITION. See Dwe tina. 


ADJUSTER. 


1. Warver or Proors or Loss.—Notice and proofs of loss were required within 
60 days. Notice was given to local agent, who forwarded it to the com- 
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pany within the required time, and instructed insured to forward proofs 
to general agent, which was not done. After the 60 days an adjuster 
came, and, after examining the loss said that it was all right, and should 
be paid. 

Held, That the limitation was not waived where the policy provided that no 
proceeding regarding an appraisal should be a waiver of its conditions, 
and that no agent could waive them except in writing attached to the 
policy. This latter provision limits the powers of local and special agents 
and adjusters. 

Held, That an adjuster cannot delegate his authority without the consent of 
the company. Ruthven vs. American Fire Ins. Co., 266. 

2. AurHority or—Watver or Proors or Loss.—An adjusting agent adjusted a 
loss of plaintift’s firm on contents, which was paid. 

Held, That plaintiff was justifiedin believing that such agent had authority 
to waive proofs of loss on the building itself. 

Held, That evidence of such adjustment on the contents was competent as 
to the question of the agent’s authority to adjust on the building. 

An instruction that authority to adjust loss on the contents would not give 
the agent authority to adjust on the building did not conflict with in- 
struction that such authority as to contents might be considered by the 
jury as a circumstance in determining the authority as to the building. 
Slater vs. Capital Ins. Co., 174. 


See Proors or Loss 4, 9; UNAauTHORIZED CoMPANY. 
ADMINISTRATOR. See SEAat. 


AGENT. 


1. APPLICATION FitLED By.—An insurance company is liable on its policy 
issued on a written application misstating the facts, where such mis- 
statements were written in the application by the company’s agent, the 
insured having correctly stated the facts and acted otherwise in good 
faith, not consenting to or knowing of the misstatement. Home Fire Ins. 
Co. vs. Fallon, 690. 

. CANCELLATION AND OTHER INSURANCE By.—The agent had had continuous 
charge of plaintifi’s insurance business for a series of years, and was 
notified to secure and look after the insurance in question, without any 
instructions as to the particular company to be chosen. 

Held, That the agent was authorized to accept notice of cancellation and 
place in another company without notice to his principal. 

Held, That the liability of the subsequent insurer is not affected by the waiver 
of a policy provision requiring five days’ notice of cancellation. Buick vs. 
Mechanics’ Ins. Co., 375. 

3. ConstrucTION oF Paro Contract—AvrtHority or.—A parol contract of in- 
surance with an authorized agent is valid, and in the absence of any 
express agreement as to date, takes effect immediately. 

In the absence of special demand for payment of premium, where it is the 
custom between the agent of the company and the agent of the insured 
to collect the premiums due at the end of each month, previous nonpay- 
ment of the first premium is waived. 


Words will be presumed to be used in their ordinary sense in contracting, and 
in order to prove a use in their technical sense such usage must be estab- 
lished among the class of business men concerned by a preponderance of 
evidence, and the intention to so use them must be shown or presumed 
from the usage. 

Subsequent acts and statements are admissible to show the understanding as 
to a parol contract, but not to vary its terms. 

Where an agent is commissioned to solicit applications in a large city, those 
who deal with him are justified in believing that he has power to contract 
in the absence of notice to the contrary. 
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Where an agent in Missouri was asked to insure property in Kansas, which 
state requires compliance with certain provisions by agents insurin 
property there, and it was known that the company had an establishe 
agent at the situs of the property, the applicant will not be presumed to 
believe that the Missouri agent had authority te contract if he knew of 
the Kansas requirements. Potter vs. Phenix Ins. Co., 591, 592. 


4, FarnurE To CanceL—AvruHority To Contract.—The company brought suit 
against its agents for issuing and failing to cancel a policy on a forbidden 
risk. The agents set up that upon notice to cancel they orally contracted 
as representatives of the insured for another policy to take its place 
with the president of a company which they also represented. 


Held, That such contract would be binding. 


Held, That the agents could lawfully make such contract if dealing with the 
president as representatives of the insured; and not assuming to act fdr 
the company. North British § Mercantile Ins. Co. vs. Lambert, 231. 


5. Iron Sare Ciavse—Held, That an agent authorized to issue and counter- 
sign policies may strike out from the policy a provision requiring books 
to be locked in a fire-proof safe when such was objected to by the insured. 
Parsons et al. vs. Knoxville Fire Ins. Co., 852. 

6. KNowLEDGE as To FirrmM—<Acts oF FormerR.—An insurance company cannot 
resist the payment of a policy obtained in good faith and without mis- 
representation, issued to a firm, when there is only one person in said 
firm; particularly when the agent issuing the policy knows that only one 
person composes said firm. 


It is no defense to the payment of the loss that the policy was signed by offi- 
cers who had ceased to be such wlien the policy issued. 

A party who obtains a policy from a former agent of the company, with whom 
he had done business, and who has in his possession blank applications 
and policies, will be protected in the absence of actual knowledge on his 
part that the party acting as agent, was, in fact, not the agent of the 
company. In the Matter of the Pelican Ins. Co., 535. 

7. KNOWLEDGE As To TirLE—Sunpay Contract Evipence.—Where the execution 
of the policy is not denied, and the authority of the local agent who issued 


it is in writing, the admission of parol evidence as to his authority is 
harmless error. 


Where the property was examined by the agent and the agreement for insur- 
ance was made on Sunday, but the policy was dated and delivered on 
Monday, it was not a Sunday contract. 


Instruction that if the plaintiff fairly disclosed to the agent the condition of 
the title the contract was valid, but if he informed him that he owned in 
fee and had a clear title.when it was only on executory contract to pur- 
chase, the misrepresentation would work a forfeiture, was not error in the 
absence of a written application. 


Where the amount paid on the contract was immaterial, the exclusion of 
evidence contradicting statements of plaintiff on this point was harmless 
error. JWooliver vs. Boylston Ins. Co., 793. 


8. Liasriity or Surety.—Notice by a subagent to the state agent of a life 
company of termination of his contract, and by his bondsmen of ter- 
mination of their liability, is notice to the company where such state 
agent has authority to make advances to and has supervision of such 
subagents. 


Where the agent was bound to pay over all moneys received on account of 
advances, it was error to charge that such obligation as to his bondsmen 
was limited to hotel, traveling, and other expenses incident to the busi- 
ness for which advances had been made. Union Central Life Ins. Co. vs. 
Smith et al., 846. 


9, Liasriity oF Surety For Famure to Cancet.—One J., as agent of an insur- 
ance company, executed to it a bond upon which the appellant was 
surety, and which contained a recital as follows: ‘“‘ That, whereas the 
above-named Ernest W. Judson has been duly appointed by the afore- 
said company their agent at Marshfield, Wisconsin, and vicinity, county- 
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and state aforesaid, during the pleasure of the manager and attorney 
thereof, and by reason whereof, and as such, he will receive into his 
hands and possession divers sums of money, policies, chattels, and other 
effects the property of said company, and is bound to keep true and 
accurate account of said property and receipts and disbursements, and 
to deliver, account for, and pay over the same when directed, accord- 
ing to the instructions of said company or its manager, and to conduct 
the business according to the general and specific instructions of the 
company aforesaid.” J. insured certain property, and issued a policy 
which the company refused to accept, and directed the agent to cancel 
it, and return the premium to the insured, which he promised to do, 
and notified the company that he had done so, which was not true, 
and he retained the premium. The insured property was burned, and 
the company was compelled to pay the loss. Held, That upon such default 
of J., C., as his bondsman, was liable for the loss which the company 
was legally compelled to pay the insured. 


The property insured and destroyed by fire was situated in Fifield County, 


Wis., but it does not appear whether Fifield is near or in the vicinity of 
Marshfield, nor whether the insurance business done at Fifield would be 
tributary to the insurance agency at Marshfield ; but held that, fairly in- 
terpreted, the language of the bond means that J. was appointed agent 
at Marshfield, Wood County, Wis., and that such agency extended, not 
only to Marshfield, but to its vicinity, and authorized him to transact 
such insurance business as would be reasonably tributary to Marshfield, 
and that considering the nature and manner of doing insurance business, 
if in this respect Fifield is not in the vicinity of Marshtield, nor its insur- 
ance business tributary thereto, this is a matter of defense, and cannot 
be raised upon demurrer. Royal Ins. Co. vs. Clark, 836. 


10. Or Company or INsurED.—H. & Co., insurance agents in Chicago, but not 


11. 


agents of the defendant company, solicited plaintiff, through S., an em- 
ploye. to take insurance with them. The amount, and how it should be 
distributed over fixtures, stock, etc., was agreed upon, and a memo- 
randum made by S. H.& Co. declined to accept any risk in the block in 
which plaintiff was located. S. then offered plaintiff certain policies, 
which he refused, because ‘‘ mutual.” Plaintiff then gave S. a written 
order or request for other insurance, which he agreed to accept and pay 
for, if satisfactory to him. 8S. then turned the memorandum and the re- 
quest over to C., G. & Co., who did not represent or have any relations 
with the defendant company, but who styled themselves ‘ brokers.” 
They undertook to get the insurance wanted, and sent a written statement 
or application to the defendant company, upon which, without other 
knowledge or information as to the risk, the policy was issued. Held, 
That C.,G. & Co. were the agenis of plaintiff, and not of the company. 
Fromherz vs. Yankton Fire Ins. Co., 672, 673. 


Wartver or ASSESSMENT—REINSTATEMENT. —Upon receiving notice of default 
in assessments, payment was made to and accepted by the general agent 
without condition, and an application was made for reinstatement. A 
subsequent assessment was made and promptly paid. 


Held, That the company was estopped to deny that the member had been 


reinstated. Commonwealth ex rel. Willliams vs. Provident Life Ass’n, 238. 


12. Watver or MISREPRESENTATIONS AS TO INCUMBRANCE AND Risk.—Where repre- 


sentations of the extent to which incumbrances existed on property 
sought to be insured were made which unintentionally were incor- 
rect, but were so known to be by the insurance company’s agent, who 
nevertheless issued the policy of insurance as requested, and therefor re- 
ceived the premium, which, with said representations, he forwarded to 
his principal, by whom the premium was retained, and the policy al- 
lowed to remain in force, the jury were properly instructed, in effect, 
that by retaining the premium, and not canceling the policy before loss 
was sustained, for nearly four months after issue of the policy, the com- 
pany was bound as an insurer, provided the existence of the above facts 
was shown by the evidence. 
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Actual representations as to the existence of safeguards against fire, which 
were made to the agent of the insurer, may be proved by parol evidence, 
notwithstanding the fact that such representations, incorrectly reduced 
to writing by such agent, were attested as true by the signature of the 
insured, even though by the terms of the policy issued it is provided that 
such representations shall be deemed a warranty, and as such a part of 
the policy itself. German American Ins. Co. vs. Hart, 273. 

13. Watver or OTHER INsurANcE.—Where an insurance agent, with authority 
to receive premiums and issue policies, exercises snch authority with 
knowledge of the existence of concurrent insurance on the premises, the 
company is estopped, after a loss, to insist that the policy is void because 
consent to such concurrent insurance was not given in writing. Phenix 
Ins. Co. vs. Covey, 305. 

14. Watver or OTHER InsuRANCE By.—The policy required written indorsement 
of other insurance, and provided that its terms could not be waived by the 
agent. An agent having power to make such indorsement consented to 
do so, but failed. 


Held, That the company was estopped from setting up the requirement as to 
written indorsement. 


Knowledge of incumbrance, and that the interest was leasehold, by the agent, 
when the policy was issued. estops the company from setting up pro- 
visions in the policy rendering it void in such case. 

Where the subseqent insurance was issued by the same agent in another com- 
pany, for which he was also agent, the first company will be presumed to 
know of the additional insurance. West vs. Norwich Union Fire Ins. 
Society, 367. 

15. Waiver or PremtuMm—EvipENcE.—The policy provided that it should not 
take effect until actual payment of premium. The agent’s contract with 
the company recited that agents crediting premiums did so at their own 
risk, and must look to the policyholder for reimbursement. There was 
evidence of a practice by the agent of giving credit for the first premium. 

Held, That the agent’s contract together with the practice was evidence of a 
greater authority than was implied in the policy, and delivery of the pol- 
icy was waiver of the provision therein regarding payment. 

In such case a distinct prohibition in the agent’s contract against giving 
credits will be construed as meaning credit for the company. 

Where the insured on receiving the policy objected that it was not the exact 
form he desired, and was told that the agent had been unable to secure 
the other form, and replied that he did not like it, but left taking the 
policy, and the policy was not sent for by the agent, but was found in the 
safe-deposit box of insured, who died soon after, the question of delivery 
and acceptance was for the jury. 

The agent’s monthly reports showing only that policies were generally paid 
in the latter part of the month of issue, but not when they were deliv- 
ered, is not admissible as evidence as to knowledge by the company of 
waiver of premium by agent. 

Evidence of a general custom by agents to allow short credits is not admissi- 
ble where it is not shown to apply to policies which provided that they 
should not go into effect until the payment of premium. Smith vs. 
Provident Sav. Life Ass’e Soc., 502, 503. 

16. Watver or Premium Norte Payment.—The policy provided that no agent 
could alter the contract or give credit; that all premiums must be paid 
in advance, but an annual premium might be paid in cash in installments 
secured by notes, but no liability should attach except for that portion 
paid for in cash. Premium notes and a promissory note given the agent 
for premiums were unpaid at time of death, and were unknown to the 
company. The agent had previously accepted payment of premiums and 
of premium notes overdue. 


Held, That forfeiture was not waived by the acts of the agent. Smith vs. New 
England Mut. Life Ins. Co., 212. 


17. Watver or Proors or Loss—Cuerk or.—The agent of a foreign company 
authorized to solicit business and receive premiums, and having the blank 
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forms therefor, but not authorized to waive proofs of loss, may bind the 
company by such waiver. 

The company is responsible for false answers in application written by the 
agent’s clerk, without the knowledge of applicant, when the agent is also 
present and hears the answers given by such applicant. Syndicate Ins. 
Co. vs. Catchings, 447, 448. 

18. Watver oF [rroz tn Case or Sate sy —Burtpers’ Perwit —Watver or Vacancy 
—F ne Print rn Poticy. —A sale is not invalidated because the auctioneer is 
a stockholder, director, and officer in the company selling, nor on account 
of an agreement by auctioneer to hold to purchase enough stock to 
comply with terms of sale. 


Such sale is not absolutely void because no contract was made in writing, but 
only voidable at option of one of the parties. 


Where in such case the purchaser at once takes possession and exercises the 
rights of ownership, and the property is susceptible of no other possession, 
he has an insurable interest. 

The policy provided that it should be void if the interest was not truly stated, 
or be other than sole and unconditional ownership, or if a building on 
ground not owned in fee simple. The auctioneer was also the agent of 
the insurance company, and fully familiar with the facts, and effected the 
insurance without any written application, relying on his own knowledge 
to fill in the policy. 


Held, That the company was estopped to object to the title. 


The building was incomplete when insured, and a builder’s permit for thirty 
days was indorsed, with agreement to renew, but a third renewal was not 
indorsed through an oversight of the agent, who was aware of its incom- 
plete state. 


Held, That the company was estopped to allege vacancy in vivlation of a pol- 
icy provision. 

Held, That policy provisions in fine print in violation of the Virginia statute 
of 1877-78 are void. Dupuy vs. Delaware Ins. Co., 161. 

19. Wuat Constirutes.—One who solicited insurance at the local insurance 
agent’s instance, took applications therefor, and delivered them to the 
local agent, who reduced them to the proper fourm, and forwarded them 
to the company, which issued policies thereon, was the agent of the 
company as to effecting such insurance. McGonigle vs. Susquehanna 
Mutual Fire Ins. Co., 808. 


See AccripENT 12, 15; ALIENATION 3; BENEVOLENT Society 1; BoarD or UNDER- 
WRITERS ; Broker; Description 4; INcuMBRANCE 5; INDUSTRIAL PoLicy; 
OTHER INSURANCE 2, 4, 5, 6; Parot AGREEMENT; Removat 1, 2; RENEWAL 2, 
3; Risk 1; Tire, 6, 7, 8, 9; UNaurHorizEp InsuRANCE; Vacant 4. 


ALIENATION. 


1. Evipence or Forectosure.—In an action on an insurance policy, defendant 
having proved a divestiture, before the loss, of plaintiff's interest in the 
insured property by virtue of foreclosure proceedings, regular and legal 
on their face, followed by a deed purporting to convey all defendant’s 
interest in the property, held, it was error to receive in evidence as against 
defendant a judgment, annulling such foreclosure proceedings, in an action 
commenced subsequently to the loss (to which action defendant herein 
was not a party, and of which it had no notice), for the purpose of estab- 
lishing the fact that such foreclosure proceedings were void, and thus 
defeat the defense that the insured had no insurable interest in the prop- 
erty at the time of the loss. Tierney vs. Phenix Ins. Co., 602. 


2. Watver.—The policy provided that a sale or transfer of the whole or part 
of the subject insured without consent endorsed should forfeit it. 


Held, That such condition could be waived by knowledge and consent of 
agent at time of insuring, and in case of conflicting evidence the question 
of waiver should be inclnjed in a special verdict rendered. McFetridge 
vs. American Fire Ins. Co., 714. 
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3. WAIVER OF ENDORSEMENT BY AGENT.—The policy required written consent in- 
dorsed to an alienation of the property and assignment, and provided that 
no agent could alter its conditions except by written indorsement. Oral 
notice of sale of property was given, and oral acquiescence of agent 
secured. The policy was in possession of the company, and no indorsement 
was made thereon. 


Held, That the written requirements had been waived, and that a failure to 
notify to the contrary had prevented the plaintiff from canceling the 
policy, which had a long time to run, and procuring insurance elsewhere. 


Held, That the company was liable. Jane Moffitt vs. Phoenix Ins. Co., 154. 
See MortGacE 2; Tite 2. 


APPLICATION. 


1. Cueck Marks as ANswers.—Where a check mark was made opposite various 
questions in the application which were apparently immaterial because 
answered in previous questions, such mark cannot be construed as a neg- 
ative answer to the question whether any prior application for insurance 
had been made on which no policy was issued. 


Where a policy is issued upon such applications, imperfect or unsatisfactory 
answers are waived. Manhattan Life Ins. Co. vs. P. J. Willis & Bro., 139. 


2. Fatse ANSWERS AS T> Hasits.—Where the policy is based on the truth of the 
application, it is error to instruct that misrepresentations in the applica- 
tion as to the habits of the applicant, that they are “‘ correct and temp- 
erate,” will not avoid the policy unless willfully and intentionally made 
and known to be false at the time. Standard Life § Accident Ins, Co. vs. 
Lauderdale, 865. 

. MIsREPRESENTATION AS TO DisEasE.—Where a disease is not due to contemp- 
orary causes even though it be not material, a false auswer in an applica- 
tion which is a warranty will defeat the contract. Mutual Life Ins. Co. 
vs. Simpson, 733. 

. MISREPRESENTATIONS IN.—Where the policy does not make the application a 
part of the contract and contains no warranty as to the truth of state- 
ments in the application, such statements will not defeat the policy unless 
both material and untrue, and the question is one of fact for the jury. 
Fidelity §° Casualty Co., of New York, vs. Alpert et al, 831. 


See AGENT 1; BENEVOLENT Socrety 1; INDustTRiIAL Poticy; Risk 5. 


ARBITRATION. 


. Action IN CasE oF REPLACEMENT.—The policy provided for the selection of 
two disinterested appraisers in case of disagreement between the company 
and the insured, who, if they cannot agree, shall submit the matter to an 
umpire chosen by them. ; 


Held, That it is the duty of the company and the insured to first make an 
effort to agree before seeking arbitration, and, where the company de- 
manded such arbitration without the effort, the insured was entitled to 
bring suit. 

Action brought before the expiration of the 60 days allowed the company in 
which to elect whether it would repiace was premature. John D. Boyle’s 
Sons vs. Hamburg-Bremen Fire Ins. Co., 699. 

2. DispurE as TO APPRAISERS AS WAIVER or.—The policy stipulated for an ap- 
praisement in case of disagreement. Appraisers were appointed on the 
demand of the insured, before the company had been allowed a reasonable 
time to accept the proofs of loss, or any steps towards an adjustment had 
been taken. 

Held, That the company could not claim that the appointment was premature. 


The company’s appraiser was not a resident of the place where the loss oc- 
curred, and refused to accept any resident proposed by the other appraiser 
as umpire, because not acquainted with them, but proposed, instead, par- 
ties living at a distance. 





Digest Index, 1895. 891 


Held, That this was virtually a refusal to arbitrate, which justified a suit. 
Brock vs. Dwelling- House Ins. Co., 464. 

3. In Case or VatvuED Poxicy anp Torat Loss.—A demand by an insurance 
company for arbitration in the manner provided in its policy, under 
which there has been a loss by fire, waives formal proofs of the loss. 


The petition in this case held to contain a sufficient allegation of a demand 
for arbitration. 


Where real property is wholly destroyed by fire, any provisiou of a policy of 
insurance covering such property which in any manuer attempts to limit 
the amount of the loss to less than the sum written in the policy is in 
contlict with the statutory rule, invalid, and will not be enforced. 


A provision in a policy that no suit or action against the insurer ‘shall be 
sustained in any court of law or chancery, until after an award shall 
have been obtained” by arbitration ‘‘ fixing the amount” due after loss, is 
void, the effect of such provision beirg to oast the courts of their legiti- 
mate jurisdiction. Home Fire Ins. Co, vs. Bean, 516. 


4, STIPULATIONS FOR APPRAISEMENT AS Watver.—The policy stipulated for an 
appraisement in case of disagreement in which the sound value and dam- 
age should be separately stated by the appraisers, and that no action 
should be sustainable until full compliance with its provisions. 


Held, That the plaintiff was not obligated to accept a form of submission to 
appraisement imposing powers and duties on the appraisers not stipulated 
in the policy, such as ascertaining the cost of excavations, values of walls, 
depreciation, etc., and the refusal of the company to accept any other 
form was a waiver of the stipulation. Summerfield vs. North British &§ 
Mercantile Ins. Co., 442. 


5. Waiver or Incumprance.—Where the property was incumbered in violation 
of the policy and the company agreed, after notice of the same, to arbi- 
trate the claim in consideration of the insured accepting the adjuster’s 
figures as to loss on personal property, this was a waiver of the violation. 
McGonigle vs. Agricultural Ins. Co., of Watertown, N. Y.. 869. 

3. WarverR or REPLACEMENT. —Where a submission to arbitration as to the 
amount of a loss expressly states that it is made *‘ without reference to 
any other question or matter of ditference within the terms and conditions 
of the insurance,” it neither waives the company’s right to rebuild instead 
of paying, as provided for in the policy, nor excludes proof of a previous 
oral waiver of such right. 

Where an insurance company, by its adjuster, on being requested to rebuild 
a house destroyed by fire, unconditionally refuses to do so, and states that 
it will pay the amount of loss when the same is determined by arbitra- 
tion, the company elects to pay the loss, and waives its right to rebuild. 
Platt vs. Atna Ins. Co., 132. 


See BENEVOLENT Society 3; VaLuaTIon; VALUED Poticy 2. 


ASSESSMENT. 


1. Notice spy Matz.—The constitution of a benevolent society required that 
notice of assessment should be given members “‘ by mailing them a notice 
to their last address as shown by the branch books.” 


Held, That where a notice was mailed to an address different from that shown, 
failure to pay the assessment does not work a forfeiture in the absence of 
evidence that it was received. 


The placing of a notice addressed and stamped on a desk from which the mail 
carrier was accustomed to take them, when delivering his mail, was not 
a legal mailing of the notice. Molloy vs. Supreme Council of Catholic Mut. 
Ben. Ass’n, 632. 

2. Evipence or Watver.—In an action on a policy of mutual life insurance, 
plaintiff sought to establish a waiver of forfeiture for nonpayment of an 
assessment, by showing that defendant had previously accepted assess- 
ments after default, both from deceased and others. The evidence showed 
that deceased was on all such occasions fully aware that he had forfeited 
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his rights, and had applied for reinstatement, with a certificate of good 
health, and that, as to the others, the payment of delinquent assessments 
had been made by an officer of defendant as a personal favor, and at his 
own risk. Held, that plaintiff could not recover. asly vs. Valley Mut. 
Life Ass’n, 453. : 
See AGeEnT 11; Brnevotent Society 3; Evipence 1; Mvctuan Company 2; 
Premium Note 1. 


ASSIGNEE. 


MateriaL Man INsvuRABLE INTEREST—GARNISHMENT BY CREDITORS.—The insured 
was interested in the building for work done, and insured in his own name 
to cover his claim, and by agreement that of the material man, who paid 
half the premiums. To cover the interest of the latter, it was endorsed 
payable to him as interest might appear. 

Held, In an action at law that the insurer was liable to the assignee only to the 
extent of the interest of the insured, and if the assignee’s claim covered 
the whole amount of such interest, creditors of insured could not gar- 
nishee the company, although the total amount of insurance was equal to 
both claims. dwards vs. Arquette, 290. 


See PLEADING 2, 


ASSIGNMENT. 


1. Homesteap.—Where a resident of this state, who is the head of a family, 
owns two houses located upon a lot and one-half of ground, containing 
less than one acre, within the limits of a city, and occupies one of the 
houses, with his family, for living and sleeping purposes, and the other 
for cooking and kitchen’ work, and also cultivates the grounds for his 
family, at the time he joins in a deed of assignment with a partner for the 
benefit of the creditors of said firm, held, both of said houses constitute a 
part of the homestead of the debtor and his family, and no part of said 
premises is transferred to the assignee under said deed of assignment. 
Dwelling- House Ins. Co. vs. Osborn, 751. 


2. INsuRABLE [NTEREST—CREDITOR.—A condition on the back of the policy, 
under the title ‘‘ Assignments,” provided that it should not be assigned 
unless notice and copy of the assigument were given to the company, nor 
unless the claim by assignee was subject to proof of interest; nor unless 
an insurable interest at time of assignment be shown by all claimants at 
time of claim; and claim by any creditor or assignee should not exceed 
actual indebtedness at time of death; and the policy, as to any excess, 
should be void unless the assignee bore the relation of wife, child, parent, 
brother, or sister. 

Held, In the case of one suing as the payee named in the policy, though in 
fact subsequently also a creditor, the absence of relationship did not 
affect the right of recovery, the provision not applying to such case. 

Held, That one might have an insurable interest, though not within the rela- 
tions enumerated. It is too late, after verdict, to insist that an insurable 
interest should have been set out. Kentucky Life § Acc. Ins. Co. vs. 
Hamilton, 43. 


3. Nor Exporsep.—One of the stipulations in a life-insurance policy was that 
“no assignment of this policy shall be valid unless made in writing in- 
dorsed hereon, and unless a copy of such assignment shall be given to 
the company within thirty days after its execution.” Held, That this pro- 
vision not being one which goes to the essence of the contract. but being 
merely designed to protect the insurer against the danger of having to 
pay the policy twice, by requiring evidence of a change of beneticiaries 
to be put in reliable form, and promptly furnished to the company, no one 
but the insurer can avail himself of a noncompliance with it. 


An assignment of the policy, although not indorsed on it or given to the in- 
surer, is nevertheless valid as between the parties to the assignment. 
Hogue vs. Minnesota Packing § Provision Co., 119. 


See Contract; CrepiTorR 1; TiTLeE 3. 
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BARRATRY. 


EVIDENCE OF, BY Part OwnEer.—The vessel having sprung aleak, put into an 
intermediate port, and the master, who was part owner of the vessel, 
sold the cargo, abandoned the voyage, and after repairing sailed for an- 
other port. There was evidence that the cost of repairs was small; that 
much of the cargo was sold before it was discharged, and before the ex- 
tent of damage to the vessel had been ascertained, some of it beyond its 
original cost ; that the master knew the owners of the cargo and failed to 
notify them. 


Held, That this was evidence for the jury of barratry by the master, for the 
purpose of making a more profitable voyage elsewhere. The fact that he 
was part owner did not incapacitate him from committing barratry. 


A telegram at the instance of the insurer to the representative of the Board of 
Underwriters, at the port where the cargo was sold, justified the admission 
as evidence of the representative’s response to the board regarding the 
sale, though adverse to insurer. But a letter from such representative to 
a third party with whom insured had no relations was not admissible. 
Meyer vs. Great Western Ins. Co., 184 


BENEFICIARY. 


Rieur or Action —A policy insuring the life of the father, based on an appli- 
cation signed by father and son and naming the latter as beneficiary, was 
made payable to the insured after due notice of death of the ‘“ person 
whose life is hereby insured.” 

Held, That the contract was with the son for his own benefit, and that he and 
not the administrator of deceased was entitled tosue. Cyrenius vs. Mutual 
Life Ins. Co., 554. 


See Tire 10. 


BENEVOLENT SOCIETY. 


1. ANSWERS IN APPLICATION—EVIDENCE OF CONVERSATIONS WITH AGENT—Con- 
STRUCTION oF Laws.—Where, by the terms of a certificate of insurance, is- 
sued by a mutual benefit association, the application and medical exam- 
ination are made a part of the contract, and in such application it is 
stipulated that the statements made therein and answers made to the 
medical examiner are to be deemed warranties, untrue statements in such 
application and untrue answers made to the medical examiner in answer 
to questions propounded constitute a breach of the warranty, and avoid 
the contract. 

Conversations with, or statements made by, a soliciting agent of a mutual 
benevolent association prior to or at the time of an application for the 
issuance of an insurance certificate, in the absence of proof of fraud, are 
inadmissible to contradict or vary the terms of the written contract 
between the parties. 


The provisions of section 24, c. 51, Laws 1890, do not apply to mutual bene- 
volent associations, but are only applicable in certain cases to life 
insurance companies’ specified in the first 31 sections of the chapter. 
Knudson vs. Grand Council of Northwestern Legion of Honor, 758. 


2. CHANGE oF By-LAws—MEASvURE or LiaBiuity.—A certificate of a benevolent 
society was accepted, ‘subject to such laws, rules, and regulations as 
now exist, or may hereafter be adopted,” under which the holder was to 
receive one half the amount after twelve years, if living and in good 
standing. 


Held, That a subsequent amendment of the by-laws, modifying the amount of 
such certificates and restricting them to those who should live out their 
expectation, could not affect the original conditions as to payment. Hale 
vs. Equitable Aid Union, 798. 

3. CHARTER CoNsTRUED—EvIDENCE—WAIVER OF ASSESSMENT—ARBITRATION AS A 
Bar to Action.—The charter and by-laws of the National Masonic Acci- 
dent Association of Des Moines, Iowa, examined, and held, 
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That the object of the association is to furnish its members the advantages of 
accident insurance. 


That the association had no capital and no capital stock; that the only moneys 
it ever has are derived from the membership fees and dues and assessments 
paid by its members. 


That these moneys are used for the purpose of paying the operating expenses 
of the association, and paying the weekly and other benefits due to its 
members. 


That the assoviation is purely a mutual institution, only members of the Ma- 
sonic fraternity being eligible to membership. 


That the association does not issue policies as that term is generally under- 
stood, but issues to each of its members a certificate of membership. 


Its members are divided into classes, according to the hazard of the occupa- 
tion they pursue. 


The scheme contemplated by the association is the payment of a certain sum 
per week for a specified time to such of its members as may be tempor- 
arily injured; and, if such injury proves to be permanent, or results in 
death, then the payment to such member or his beneficiary of a gross sum 
of money. 


The certificate of membership provides: ‘‘ This association does not agree to 
pay any certificate holder or beneficiary * * * a greater sum than is 
realized by said association from one assessment of $2, made and collected 
upon all members assessable at the date of the accident.” ‘To keep this 
certificate in force, all assessments and dues must be paid within 30 days 
of the date of the notice from the secretary calling therefor.” The by- 
laws of the association provide: ‘‘ Information of the amount of each re- 
quired payment and of the time when the same is to be paid shall be given 
by the secretary to each member by mailing a written or printed notice to 
him, postage prepaid, at his last given post-office address, at least 30 days 
prior to the maturity of such payment. * * * And it shall thereupon 
be the duty of each member to promptly pay the same to the secretary at 
his office in Des Moines, Iowa, on or before such time of maturity. If any 
member shall fail to pay any required payment on or before the day so 
fixed, his certificate and membership shall cease to be of any force and 

validity, and can only be revived by payment thereof. No indemnity or 
benefits of any kind shall be paid for or on account of any injury received 
between the time when the delinquent payment became due and the time 
when the same is received by the secretary at his office. No suit shall be 
brought upon any claim disputed before the same shall have been arbi- 
trated by a committee, and the award of such committee shall be final and 
conclusive upon the claimant and the association.” On the 14th of Feb- 
ruary, 1891, the board of directors of the association made an assessment 
of $3 upon each of its members. This assessment matured on the Ist 
day of April, and notice thereof was duly given to George F. Burr, 
who was a member of the association. Burr did not pay his assessment 
on or prior to April lst. About noon of April 27, 1891, Burr was injured, 
and made a claim against the association for the weekly benefits, which 
he alleged he was entitled to be paid as the result of his injury and his 
membership. ‘The association refused to pay the claim, and Burr brought 
this suit. The evidence tended to show that on the 25th of April, 1891, 
Burr mailed a letter at York, Neb., directed to the association in Des 
Moines, Iowa, containing his check for $3, to pay the assessment due April 
1st, and that ordinarily such letter would reach the association on the 
26th or by the morning of the 27th of April. On the other hand, there 
was evidence which tended to show that this check was received by the 
association on the morning of the 29th of April, or not earlier than the 
afternoon of the 27th of April. On the trial the association requested the 
district court to instruct the jury that: ‘ Plaintiff having not paid such 
assessment at or before maturity, his certiticate ceases to be in force and 
effect until the payment actually reached the secretary at his office in Des 
Moines, and plaintiff’s certificate of membership only becomes valid from 
the time said secretary received such payment at his office in Des Moines. 
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If you find from the evidence that the payment was received by the sec- 
retary at his office in Des Moines previous to the time that the accident 
happened to the plaintiff, then the plaintiff is entitled to recover; but, if 
the said payment did not reach the secretary’s office in Des Moines until 
after said accident happened to the plaintiff, then the plaintiff is not en- 
titled to recoverin any sum whatever.” This instruction the court refused. 


Held, That it was not for the district court to say whether the evidence es- 
tablished the fact that the assessment remitted by Burr to the association 
was received by it prior to the time he wasinjured. That was a question 
which the jury, and the jury alone, had a right to determine. 


Burr’s failure to pay the assessment due the 1st day of April on or before that 
date did not oust him from membership in such association, but suspended 
his right to claim indemnity from the association for an injury received 
after the assessment became due and before such payment was made. 


That, the nature and objects of the association considered, the retention by 
the association of the remittance made by Burr was not evidence that the 
association waived Burr’s default. 


That the court erred in refusing to give the instruction. 


On the trial the association requested the court to instruct the jury that be- 
fore Burr could maintain an action upon the claim he must have procured 
it to have been arbitrated by a committee of arbitration, as provided by 
the articles cf incorporation of the association; that such arbitration 
was a condition precedent to the right of Burr to maintain the suit. This 
instruction the district court refused. 


Held, That the ruling of the district court was correct. 


Whatever may be the rule elsewhere, it is the firmly established doctrine here 
that if parties to a contract agree that, if a dispute arises between them, 
such dispute shall be submitted to arbitration, refusal to arbitrate or no 
arbitration is not a defense to an action brought on such contract by one 
of the parties thereto, as the effect of such agreement is to oust the courts 
of their jurisdiction, and is contrary to public policy and therefore void. 
National Masonic Ace. Ass’n vs. Burr, 423-424. 

4. Measure oF Liasitiry ror Ciarms.—A benevolent society issued endowment 
coupons to the members of a certain class, entitling the holder on the 
maturity of the coupon to the amount of one assessment from every mem- 
ber of such class in good standing at the time. The number of assessments 
were regulated by the Grand Lodge of the society, and the amount real- 
ized was paid into a special fund. 

Held, That when the fund is not adequate to a full payment of mature cou- 
pons, the members are entitled only to their pro rata share. 


Held, That the society, being trustee of the fund for its members, may resist 
the claim of a member for more than his pro rata. Perpoli vs. Grand 
Lodge of Legion of the West, 63. 

5. Surcip—E—CHaAnGE oF By-LAws—ConstTRuctTion oF ConstituTIoN.—The insured 
applied for membership in the endowment rank of a benevolent society. 
The application provided that the insured should comply with all exist- 
ing and future regulations governing the rank, and the certificate provided 
that compliance with such regulations was a consideration on which it 
was issued. 

Held, That a subsequent law of the order exempting from liability in case of 
suicide was binding on the insured. 


In case of a benevolent society the adoption of a new constitution repeals all 
provisions of former constitutions not contained therein. 


A provision in the constitution giving a board of control the control of the 
endowment rank, subject to such restrictions as the lodge may impose, is 
executive and not legislative in its character, and does not authorize a 
regulation by the board excluding suicides from benefits. 


Authority in the charter for the establishment of an endowment rank by the 
Supreme Lodge, on such terms as it may deem proper, does not authorize 
the Supreme Lodge to delegate its legislative powers as to the exclusion 
of suicides from benefits to a subordinate board of control. Supreme 
Lodge Knights of Pythias of the World vs. La Malia et al, 801. 
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6. WAIVER OF MISREPRESENTATION—TITLE TO FuNpD.—Where a mutual endow- 
ment association, with knowledge that a deceased member misstated his 
age in his application for membership, refuses to pay the endowment, on 
the ground that the member designated no beneficiary, it is estopped to 
defend an action for such endowment on the former ground. 

A by-law of an association, formed under the Illinois statute in regard to as- 
sociations ‘‘ intended to benefit the widows, orphans, heirs, and devisees 
of deceased members,’’ which provides that, in case a member dies with- 
out leaving any widow, children, or parent, the endowment shall go to 
the reserve endowment fund, unless such member shall have designated 
a beneficiary, is invalid; and, where a member dies without designating 
any beneficiary, the endowment goes to his heirs. Wolf vs. District 
Grand Lodge No. 6, I. O. B. B., 198. 


BOARD OF UNDERWRITERS. 


InsuNcTIoN—Consprracy—AGEntT.—A board of fire underwriters associated under 
a constitution providing for the regulation of rates, prevention of rebates, 
compensation to agents, and non-intercourse with companies not mem- 
bers, is an organization induced by trade reasons, and not an unlawful 
conspiracy, and will not be enjoined unless damage is done to complain- 
ant by unlawful means. 

A member of such board cannot be restrained for dismissing its agent for 
acting also for plaintiff not a member, or for refusing to place insurance 
for plaintiff or its customers. 

But an agent of such board-member will be restrained from advertising that 
he had authority to cancel and rewrite policies of outside companies in 
the absence of such authority, or from threatening to boycott agents and 


customers of such outsiders. Continental Ins. Co. vs. Board of Fire Under- 
writers, 561. 


BOND. See Surety 1. 


BROKER. 


MISREPRESENTATION BY.—The plaintiff applied to a broker for insurance, who 
filled ina blank belonging to another company and presented it to the 
agent of defendant company, who had agreed to allow him commissions 
on such business as he brought. The broker did not represent himself 
as agent of defendant, nor was he so represented in the policy, which he 
procured and delivered to plaintiff, receiving the premium. 


Held, That the broker was agent of insured, and the policy was avoided for 
false representation in application as to location of storehouse insured. 
Sellers vs. Commercial Fire Ins. Co., 354. 


BUCKETS. See Warranty 4. 


BUILDER®S’ LIEN. 
Nor Forectosure.—The filing of a statutory builders’ lien is not a violation of 


a provision against foreclosure proceedings. Speagle vs. Dwelling-House 
Ins. Co., 829. 
BUILDERS’ PERMIT. See Acenr 18. 
BUILDING. See Repairs. 


BY-LAWS. See Benevorent Society 2, 5. 


CANCELLATION. 


INCOMPLETE—OTHER INsuRANCE.—Defendant insurance company issued two 
policies for the period of five years to M., each providing for cancellation 
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at his pleasure, and stipulating against other insurance. At the end of 
fifteen months, M. desiring to insure the property in another company, 
delivered his policies in defendant company to C., with an indorsement 
upon each in these words: ‘‘ For value received, I hereby assign to C. the 
unearned premium upon this policy, also this policy for cancellation, and 
authorize him to collect such unearned premium.” Eight days later C. 
tendered the policies to defendant for cancellation, but as a dispute arose 
as to the amount of the unearned premium they were returned to him 
without cancellation, and he brought suit to enforce the payment of 
amount claimed. Held, (1) That the election of M. to cancel the policies, 
no notice being given to defendant, and no request being made by him 
for cancellation, did not create a liability to pay the unearned premiums ; 
and (2) that the policies had been avoided by M. by a violation of these 
conditions in obtaining the insurance in the other company. Colby vs. 
Cedar Rapids Ins. Co., 695. 


See AGENT 2, 4, 9. 

CASH VALUE. See MEAsure or DamaGeEs. 
CATTLE DEALER. See Accrpent 2, 
CHARTER. See BENEVoLENT Society 3. 

CIRCULAR. See Accrpent 12. 
CLEAR SPACE. See Risk 1 
CLERK. See Acent 17; Evmence 2. 


CONSIGNEE. 

MEASURE OF REcovERY.—The insurance was effected by a consignee of goods, to 
be paid for if sold, or otherwise to be returned, and the “police; y ‘specifie d 
them as received and held on consignment, but by another clause limited 
liability to the interest of the insured. The polic y was written by the 
agent, knowing the intention to be to insure for the full value, and 
knowing the nature of the title. 


Held, That recovery should be for the full value. Fox vs. Capital Ins. Co., 206. 
CONSPIRACY. See Boarp or UNDERWRITERS. 
CONTAINED IN. See Drscription. 


CONTRACT. 

1. ENTIRE —AssIGNMENT—WAIVER OF Proors.—Where the policy covers spe- 
cifically several distinct items for a single premium and the items are so 
situated that the risk on one cannot be affected without affecting all, the 
policy is an entirety. But the rule is otherwise if the risk on each item is 
separate and distinct from the others. 


The contract of insurance is personal and one person cannot be substituted 
for another without the consent of the insurer. The assignment of the 
entire policy with such consent creates a new contract. The assignment 
of the policy as to part of the items only with the consent of the insurer 
is a waiver of an objection that it was not entire. 

Where the complaint alleges waiver of proofs of loss. 

Held, That a demurrer to the company’s plea in abatement, addressed to the 
whole complaint, was properly sustained. Manchester Fire Ass’e Co. vs. 
James E, Glenn, 548. 

2. INcompLETE—NON-PAYMENT OF PremiumM.—The policy provided that the com- 
pany should not be bound until payment of membership fee and first 
assessment, nor until countersigned by the agent. The insured stated in 

Ven. XX1IV.—57. 
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the application that the company should not be responsible until receipt 
of premium at home office. The premium was paid to a solicitor employed 
by the agent, but not employed by the company. The premium was not 
received by the agent nor the policy countersigned for delivery until after 
the death of insured. 


Held, That the company was not liable. 


The agent forwarded the policy to the solicitor in ignorance of the death, and 
it was delivered by him to the administrator of insured. 


Held, That this did not affect the case. Newcomb vs. Provident Fund Society, 302. 


3. RENEWAL, WHEN INcOMPLETE.—An interrupted personal conversation between 
the secretary of a mutual company and the insured regarding a renewal 
desired by the latter, in which the amount of insurance was not deter- 
mined, but left entirely to the secretary, and, according to the latter, was 
to be incorporated in an application, but according to the insured in a 
policy, was not a completed oral agreement. Sater vs. Henry County 
Farmers’ Mut. Fire Ins. Co., 220. 

4, Wuen Compriete.— Held, That the contract was complete when the appli- 
cation was accepted and credit given for the premium, and the fact that 
after the policy had been forwarded by mail the insured was suddenly 
killed before receiving it did not prevent recovery. Dailey vs. Preferred 
Masonic Mut. Acc. Ass’n, 27. 

5. WxHeEn INcompLETE—CRreEpDITOR.—An agent agreed with a creditor who held 
his note that the latter should secure a party to apply for insurance 
under agreement that the creditor would pay the premium, receiving an 
assignment of the policy as security, the creditor to pay the premium by 
indorsing the amount on the note. The application under the arrange- 
ment was secured from one §., and the policy was sent to a third party 
for delivery to the creditor upon the indorsement of the note. ‘The in- 
sured died before such indorsement or delivery. 

Held, That there had been no delivery of policy nor payment of premium. 
Hawley vs. Michigan Mut. Life Ins. Co., 216. 


See EvipENCE 2; UNAUTHORIZED COMPANY. 


CONTRIBUTION. 


OrHER InsuRANcE.—The policy provided that it should only be liable pro rata 
in case of other insurance. ‘ 

Held, That though the provision was not pleaded, a judgment for the whole 
loss, where the proofs showed such other insurance, was error. McFetridge 
vs. American Fire Ins. Co., 714. 


See MortGaGEE 2. 
COUNTER CLAIM. See RENeEwat 1. 


CREDITOR. 


1. INTEREST IN Potticy oF DEBTOR—ASSIGNMENT TO SuRETIES.—F ire insurance is 
in effect a contract of indemnity against loss or damage suffered by an 
owner or person having an interest in the property insured. 


An attaching creditor has an insurable interest in the buildings covered by 
his attachment. But where he fails to procure any insurance on such in- 
terest, and the debtor takes out a policy at his own expense, held, that the 
latter effects insurance on his own interest in the property, and not on 
that of his creditor. 

After the adjustment and payment of loss under such policy, the funds being 
held through an assignment of the debtor to his sureties and a mortgage 
of the premises insured, the creditor claimed on account of the unsatisfied 
part of his judgment a lien on the insurance money, and of which there 
was an excess in the hands of the sureties above their claim, upon the 
ground that the mortgage and assignment of the policy were in fraud of 
his rights. Upon a bill in equity to enforce the lien, held, that the bill 
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cannot be sustained; that there is no privity of contract or of estate, be- 
tween the plaintiff and either of the defendants, that could form a basis 
for such a lien. 


Also, that the assignment of the policy to the sureties, with the consent of 
the company, was a new and orignal contract of indemnity with the 
assignees, who were not indebted to the plaintiff, and who had no con- 
tractual relations with him. Donnell vs. Donnell et al., 371. 


2. PREFERENCE.—A policyholder in the Maine Mutual Accident Association, 
who has recovered judgment against the company upon a claim under 
his policy, and demanded payment of the same from the state treasurer 
out of the company’s funds in his hands, more than 30 days before equit- 
able proceedings of insolvency were instituted against the company by the 
state insurance commissioner, does not thereby acquire for his claim any 
preference over the legal claims of the other creditors of the company. 
Smith, Insurance Commissioner, vs. Maine Mutual Accident Association 
(Burrill, Intervener), 879. 


3. Trrte To Insurance Monry.—The statute of Mississippi providing that the 
amount of a life policy not exceeding $10,000 shall inure to the bene- 
ficiaries free from liability for debts of the party paying the premiums, 
does not exempt such amount from the debts of the beneficiary. 

Where the policy is made payable to the insured, his executors, etc., the pro- 
ceeds are subject to his debts. 

The statute of Mississippi which provides that the proceeds of a policy which, 
at the time of its passage, are in the hands of executors or administrators, 
to whom it is payable, shall not be liable for the debts of the insured, is 
unconstitutional. Rice vs. Smith, 317. 


See AssIGNEE; ASSIGNMENT 2; Contract 5; MortGaGEE 5; Tire 11. 
DEBTOR. See Creprror 1. 


DESCRIPTION. 


1, Location or Risk.—The policy was various, enumerated farming utensils, 
grain, horses, situated on and confined to premises actually occupied by 
insured. 


Held, That the policy did not cover a loss on part of the property intended to 
be covered while situated on premises nearly twenty miles away from 
those described, though a part of it had been temporarily taken there 
for ploughing. Lakings vs. Phenix Ins. Co., 545. 


2. Puacr oF Deposir.— Held, That where the articles were described as being 
in a dwelling, which was a rectory, but were in fact kept in the church, 
a few feet distant, for their ‘ordinary, necessary, and convenient use,” 
there could be no recovery. Green vs. L. § L. § G. Ins. Co., 180. 


3. Rerormation.—In a policy of insurance, a misdescription of the land 
whereon was situate certain personal property insured did not release the 
insurer from liability for loss, and, as a condition precedent to an action 
on the policy, no reformation thereof was necessary. Omaha Fire Ins. Co. 
vs. Dufek, 473. 


. REsponsIBitity of AGENT.—Where there was no written application and the 
insured had correctly described the property to the agent, a misdescrip- 
tion in the policy will not defeat the contract, though the description 
was made part of the contract and a warranty. Dowling vs. Merchants’ 
Ins. Co., 795. 


See Live-Stock; PLEapine 2, 


DILIGENCE. See Proors or Loss 2, 


DISEASE. Sere Apprication 4, 
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DWELLING. 
AppiTIon To.—The policy was on a dwelling ‘and additions thereto.” 


Held, That a building in the yard not insured, occupied in part by the servy- 
ants and in part as a laundry, which was the only building in the yard, 
was covered. Phenix Ins. Co. vs. Martin, 319. 


See Ponicy 2; Vacant 1. 


EVIDENCE. 
x : . 

1. InsurasLe [nrERestT —AssESSMENT—MEASURE OF REcovERY —An admission of 
the validity of the plaintiff's demand except as to the amount, and a 
stipulation of the defendant to confine itself to that question, is an ad- 
mission of insurable interest. 

Where the policy provided that in case of insufficiency of the assessment only 
a pro rata amount should be paid, the burden of showing insufliciency is 
on the company. 

A finding of the jury that $41.000 was collected on the assessment and 158 
claims were payable out of the amount, but not setting forth the amount 
of any of the claims except that of plaintift, did not show that he was 
not entitled to a full recovery. Peoples’ Mut. Ben. Society vs. McKay, 741. 

2. New Contract—INsuRABLE INTEREST—OF AGENTS’ CLERK.—Where the policy 
had been issued, but was afterwards returned, as claimed by one party for 
modification of the terms of payment and the beneticiary, but by the 
other party to substitute a new contract, the question was for the jury. 

In an action by an administrator, proof of insurable interest on the part of the 
decedent’s estate is necessary. 

The evidence of an agent’s clerk is admissible as to the verbal agreement 
with insured concerning a change in the policy, in case of action after 
death of insured. Krause vs. Equitable Life Assur. Soc. of United States, 849. 

3. Or Contents.—Where the bill of particulars demanded described the arti- 
cles lost simply as ‘‘ contents of the house,” it was not sufficient against 
objections to admit proof of the contents. 

Nor was such evidence adinissible because a list of the articles had been fur- 
nished by plaintiff, when some had been discovered hidden and not lost 
to plaintifi’s knowledge. nop vs. National Fire Ins. Co., 65. 

See AccmpEnT 1, 5, 6, 138; AcEntT 3, 7, 15; AssessMENT 2; Barratry; BENEVOLENT 

Socrety 1, 3; MorrGaGEE 1; PLEapinG 4; Suicripe 1; Trrte 6; Vauuarion. 


EXPLOSION. 


Waar 1s.—The policy provided that it should not be liable for loss caused by 
explosion of any kind unless fire ensued and then for the loss by fire only. 


Held, That loss from an explosion of gas which had escaped into a room, 
caused by lighting a match, was not within the policy. The explosion 
and not the match was the proximate cause of loss. Heuer vs. Westchester 
Fire Ins. Co., 471. 


FACTORY. See Vacant 2. 
FIGHT. See Accrpent 3. 
FORECLOSURE. See Atienation 1; Bur~pers Lien; MortGaGE; MORTGAGEE. 
FRAUD. See Inpustrian Pouicy; Proors or Loss 1; VaLuaTION. 
GARNISHMENT. See AssicNEE; MortGaGgE 5. 
GAS. See Exproston. 


GOODS ON COMMISSION. See Morteace 1. 
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HAIL. See Mutvat Company 1. 
HOMESTEAD. See AssIGNMENT 1. 


INCONTESTABLE POLICY. See Luwrration 5; Surcrpe 2. 


INCUMBRANCE. 


1, IncrEAsE oF Risk—TitTLE—Sate Unper JupGmMent Note —Where no repre- 
sentations are made as to incumbrances, and the policy, payable to H as 
his interest may appear, provided that if the hazard be increased by any 
means within the control or knowledge of the insured it shall be void, 
such policy is not avoided by sale. under a subsisting judgment, of mort- 
gaged premises. Such provision refers to increase of risk through change 
of structure, methods of heating, etc., not to sales under existing 
judgments. 


A policy provision that it shall be void if the interest of insured be other than 
that of unconditional and sole ownership relates to the nature of the 
interest at the time of insuring. 


The mortgage on the insured property was not accompanied by a personal 
obligation. But a judgment note was given by the mortgagors and an- 
other party to the assignee of the mortgage for the balance then due on 
the mortgage. 


Held, That a sale on execution issued on the judgment on such note was not 
a violation of a policy provision against foreclosure where the policy was 
issued subsequent to the note. Collins vs. London Ass’e Corp, 658. 


2. JuDGMENT.—A policy of fire insurance has a clause which provides that, 
unless otherwise provided by agreement indorsed thereon or added 
thereto, it shall be void if the subject of the insurance, whether real or 
personal property, or any part thereof, be or become incumbered by mort- 
gage, trust deed, judgment, or otherwise. Held, Judgments recovered 
invitum against the insured during the life of the policy, and before 
the loss, are not incumbrances, within the meaning of the policy. Ger- 
ling vs. Agricultural Ins. Co., 385. 

3. MIsREPRESENTATION AS TO.—An insurance contract provided that the policy 
should be void if the insured should fail to make known every fact material 
to the risk, including the amount of incumbrance, if any, on the insured 
property, whether interrogated with reference thereto or not. In a suit 
on such policy, the insurer interposed the defense that the policy sued on 
never took effect, because at the date of its issuance there was an out- 
standing mortgage against the real estate, of which the insurer had 
no knowledge. The application for the insurance was oral. No in- 
quiries were made by the agent of the insurer as to the condition of the 
title to the property. The insured said nothing about the existence of 
the mortgage, but he kept silent, because he did not know that it was 
his duty to disclose its existence. He did not keep silent from any sinis- 
ter motive, or with the intention on his part to deceive or mislead the 
insurer. Held: (1) That the existence of the mortgage on the insured 
property was a fact material to the risk. (2) That the insured’s accept- 
ance of the policy, under the circumstance, was not a representation that 
the insured property was free from incumbrance. (3) That the silence of 
the insured, under the circumstances, was not a misrepresentation as to 
the condition of his title. 

Where the insured was not questioned as to incumbrances on his property, 
and did not intentionally conceal the facts, the existence of a mortgage 
thereon does not invalidate the policy. Insurance Co. of North America 
vs. Bachler, 481-482. 


4, RenEwat—JupGMEnNT Levy.—Policy conditions regarding liens are strictis- 
simi juris, and do not apply to voluntary incumbrances such as tax liens 
and judgment procured invitum. 

The insured gave mortgages and confessed judgments covering insured prop- 
erty, of which no express notice was given to the company as required. 
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Held, That whatever might be the effect of a subsequent renewal, such mort- 


gages and judgments as were subsequent to the renewal defeated 
recovery. 


The policy provided that if the property was levied upon, or taken into pos- 
session or custody under any proceedings in law or equity, all insurance 
upon the policy should cease. 


Held. That the policy was avoided by a levy on the property, though no re- 
moval of the property wasmade. Dover Glass Works Co. vs. American Fire 
Ins. Co., 12. 


5. Watver By AGENT.—Where assured, on applying for insurance, informed 
the agent that there was a lien against his property, and a policy was is- 
sued which failed to note that fact, it is presumed that the company 
waived the condition in the policy as to liens, though the agent reported 
the property as unincumbered, and the policy provided that no provision 
thereof could be waived except by express indorsement thereon. 

A waiver of the condition in a policy of insurance against incumbrances may 
be inferred from the appointment of appraisers, and an adjustment of 
loss, the negotiations as to which lasted tive months, though the policy 
provided that no condition thereof could be waived except by special 
agreement indorsed thereon. McGonigle vs. Susquehanna Mut. Fire Ins. 
Co., 808. 

6. WHEN FREE From, at Time or Loss.—Where an insurer incumbers his per- 
sonal property by a chattel mortgage after such property has been insured, 
-—and contrary to the provisions of the insurance policy,—he may never- 
theless recover the value of the insured property destroyed if at the time 
of its destruction it was free from the lien of the mortgage. Omaha Fire 
Ins. Co. vs. Dierks, 241. 


See Acrnt 12; ArBITRATION 5; MortGaGE; TirLez 3. 


INDUSTRIAL POLICY. 


Sianrnc APPLICATION - Fraup By AGENT.—The rule of an industrial company, 
that the application must be signed by the party insured, was not on the 
application, but was printed in the premium receipt book given to plain- 
tiff who, on the solicitation of the agent, had insured her husband’s life, 
without his knowledge. 

Held, That the existence of the rule in the receipt book was no presumption 
that plaintiff had read it before paying premiums. 

Held, That where she had been innocently misled by the fraudulent repre- 
sentation of the agent, in ignorance of the rule, she was entitled to re- 


scind the contract and recover back the premiums paid. Fisher vs. Metro- 
politan Ins. Co., 129. 


INJUNCTION. See Boarp or UNDERWRITERS. 


INSANITY. See Accrpent 13; Suicrpe 1. 


INSOLVENCY. See Creprror 2; Lrurrartion 4, 


INSURABLE INTEREST. 


Prireapinc.—The courts in a declaration on a policy must allege an insurable 
interest in the plaintiff at the time of issue of the policy and at the time 
of loss. Dickerman vs. Vermont Mut. Fire Ins. Co., 472. 


See AssIGNEE; ASSIGNMENT 2; EvipENcE 1, 2. 


INTEREST. 


WGEN 1T Becins.—Where the loss is payable 60 days after notice and proofs, 
interest begins to run from such time. Southern Ins. Co. vs. White, 47, 48. 


IRON SAFE. See Acenrt 5. 
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JUDGMENT. See IncumBrance 2, 
JUDGMENT LEVY. See Incumsrance 4. 
JUDGMENT NOTE. See Incumsrance 1. 
KEEPING ACCOUNTS. See Warranty 3. 

LEASE. See Tire 3. 
LESSEE. See Tirte 8. 


LEX LOCI. See UnautHorizep Company. 
LIGHTNING. See Winp 1. 


LIMITATION. 


1. Errectr or Statute.—The policy provided that no action should be brought 
unless begun within a year of the accidental injury. A statute provided 
that no person licensed to do insurance business should limit the term 
within which suit should be brought to a period less than one year. 


Held, That the stipulation was reasonable and prescribed the same limit as 
the statute, and was therefore valid. Lowe et al. vs. United States Mut. 
Accident Ass’n, 152. 

2. How Estimatep.—The general rule is that, in the computation of time from 
an act done, the day on which the act is done will be excluded whenever 
such exclusion will save a forfeiture. Following this general rule, held, 
where a loss occurs September 15, 1889, under a policy of insurance con- 
taining a clause limiting the time within which an action may be main- 
tained to six months “after loss or damage shall occur,” and an action 
is commenced March 15, 1890, upon said policy, said action can be main- 
tained. Dwelling-House Ins. Co. vs. Osborn, 751. 


3. In CasE or Disapinity.—Under How. Ann. St., § 8718, providing that, if 
any person entitled to bring a personal action is absent from the United 
States and from the British provinces of North America at the time the 
cause of action accrues, the statute of limitations shall not run until the 
disability is removed; the statute does not run against the liability of an 
endowment association on its policy where one of the beneficiaries lives 
in Germany, and dies there, leaving as heirs residents of the United 
States, until after such beneficiary’s death. Wolf vs. District Grand Lodge 
No. 6, I. O. B. B., 198. 

. In CasE or InsotvENcy.—Where an insurance company issued a policy of 
insurance insuring against loss by fire, requiring any action or proceed- 
ing to recover any such loss to be commenced within one year after 
such loss occurred, and within the life of the policy a loss occurred, and 
thereafter within the year the insurer made an assignment under the in- 
solvency law of this state, and the insured did not file his claim with the 
assignee until more than a year after such loss, held, such claim was not 
barred as to the fund in court by reason of the limitation in the policy. 
In Re St. Paul German Ins. Co. Screven vs. Franzen, 130. 


5. INCONTESTABLE Poxicy.—A policy clause making it incontestable after three 
years, provided all premiums had been paid, did not prevent the com- 
pany from setting up another clause requiring action to be brought 
within six months of death. Brady vs. Prudential Ins. Co., 717. 


3. Waiver or.—Where an insurance company, either before suit brought or 
by answer in the action, denies that the policy was in force when the 
loss occurred, it cannot avail itself of a provision in the policy that no 
action shall be brought until sixty days after receipt of proots of loss 
and adjustment. Home Fire Ins. Co. vs. Fallon, 690. 


See Action 1, 3; MortGaGEreE 4; Proors or Loss 9, 10. 
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LIVE STOCK. 


Removat or.—The by-law of a mutual live-stock company provided that 
the insurance should be “confined to a distance not exceeding twelve 
miles from the borough of Hatboro.” 

Held, That a subsequent removal of insured property beyond the limit and 
keeping it there for sale was not a violation. Reck vs. Hatboro Mut. Live- 
Stock § Protective Ins. Co., 124. 


MACHINERY. See Vauvep Poticy 1. 
MAIL. See AssEessMEnT 1. 


MARINE COMPANY. See Unavutsorizep INSURANCE. 


MATERIAL MAN. See ASSIGNEE. 


MEASURE OF DAMAGES. 


CasH VaLur.—Where the policy provided that it should not be liable beyond 
the actual cash value of the property destroyed, an instruction to find for 
the full amount expressed in the policy was error. Westchester Fire Ins. 
Co. vs. Wagner & Chabot, 476. 


MEASURE OF LIABILITY. See Beyevotent Socterty 2, 4; REINSURANCE. 
MEASURE OF RECOVERY. See ConsiGNEE; EvIDENCE 1. 
MILL. See Vacant 3. 
MISTRESS. See Warranty 1. 


MORTGAGE. 


1. In Case or Goons on Commission. - The policy contained a printed condition 
avoiding it if the subject of the insurance is personal property, and be 
or become incumbered with a chattel mortgage. Held, The subsequent 
written portion of the policy, izsuring the property of the insured, ‘its 
own, or held by it in trust or on commission, or sold. but not delivered,” 
did not annul or supersede the condition against such chattel mortgage 
incumbrance, and the placing of such an incumbrance on the property 
after the making of the policy, and before the loss, aveided the policy. 
First National Bank of Devil’s Lake vs. American Central Ins. Co., 55. 


2. ForECLOSUKE NoT ALIENATION.— Where property is insured for the benefit of 
the mortgagee, as its interest may appear, and the mortgage has been duly 
foreclosed prior to the time of such insurance, and the premium paid by 
the mortgagee, but the time for redemption not having expired until a 
period subsequent to the insurance, held, that the non-redemption from the 
mortgage sale by the owner of the premises did not work an alienation of 
the property, so as to defeat the policy, but that an action might be main- 
tained in case of loss without notice to the insurance company of such 
non-redemption, and anotation thereof made on the policy, notwithstand- 
ing the policy provided that the mortgagee should notify the company of 
any change of ownership in the property insured, and that it be so noted 
on the policy. Washburn Mill Co. vs. Fire Ass’n, 292.. 

3. FoRECLOSURE UNKNOWN To InsuRED.—The policy contains the following pro- 
vision: ‘* This entire policy, unless otherwise provided by agreement in- 
dorsed hereon or added hereto, shall be void if, with the knowledge of 
the insured, foreclosure proceedings be commenced. or notice given of sale 
of any property covered by this policy by virtue of any mortgage or trust 
deed.” Held, That as the foreclosure proceedings complained of were not 
commenced, with the knowledge of the insured, said provision of the 
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policy had not been violated. Bellevue Roller-Mill Co. vs. London § L. 
Fire Ins. Co., 331. 


4, Waiver or.—Where there were proofs which tended to show the existence 
of a mortgage on property when it was insured, and that there was such 
knowledge of the existence of such mortgage as tended to show a waiver 
of that condition of the policy which rendered its provisions void if there 
existed a mortgage when such policy issued, held erroneous for the district 
court, after summarizing what facts might be deemed a waiver of such 
existing mortgage, to state that if these facts were established the provi- 
sion of the policy as to incumbrance was eliminated therefrom, when 
there had been proof of a mortgage having been made after the policy 
had been issued, in respect to which mortgage the condition of the policy 
as to the forfeiture was, by its terms, just as applicable as to an existing 
mortgage. Agricultural Ins. Co. vs. Morrow, 345. 


See ForecLosurE; INCUMBRANCE. 


MORTGAGEE. 

1. ConstrucTION oF CLAUSE—EFFECT OF FoRECLOSURE—EVIDENCE.—The mort- 
gage-clause agreement annexed to the policy of insurance in this action 
constitutes a new contract between the insurer and the mortgagee, 
which, so long as the conditions therein contained are complied with, 
suspends the effect of the stipulations of the policy as to the acts of the 
owner or mortgagor which will forfeit the policy. 


The stipulations in the mortgage-clause agreement annexed to the policy of 
insurance that‘ the insurance as to the interest of the mortgagee or trus- 
tee only therein shall not be invalidated by any act orneglect of the mort- 
gagor or owner of the property insured, or by the occupation of the prem- 
ises for purposesmore hazardous than are permitted by the terms of the pol- 
icy; * * * provided, also, that the mortgagee or trustee shall notify the 
company of any change of ownership or increase of hazard which shall 
come to his or her knowledge, and shall have permission for such change 
of ownership or increase of hazard duly indorsed on the policy,’—consti- 
tute conditions and not covenants. 


Failure on the part of the mortgagee to comply with the conditions in the 
mortgage-clause agreement suspends the operation of the same, and leaves 
in force and effect the stipulations in the policy as to the acts on the part 
of the owner or mortgagor that will operate to forfeit the policy. 


The evident design and the legal effect of such condition is to require the 
mortgagee to notify the insurer of any change of ownership or increase of 
hazard which shall come to his know ledge,, as a condition of continuing 
such stipulations in force. 


The burden of proving that the conditions contained in the mortgage-clause 
agreement have not been complied with by the mortgagee or trustee rests 
upon the insurer. 

The record of foreclosure proceedings, the regularity of which is not ques- 
tioned, instituted to foreclose a subsequent mortgage upon the insured 
property, and the sherifi’s deed thereunder, made prior to the loss, in 
which the owner or mortgagor to whom the policy was issued is made a 
party and duly served with summons, is admissible as evidence to prove 
a change of ownership of the property insured. 


Such record of the proceedings to foreclose the subsequent mortgage, and the 
sheriff’s deed thereunder, —such foreclosure action being in the name of 
one E. 8. Ormsby, one of the plaintiff’s herein, as plaintiff in that action, 
and instituted for the American Investment Company, of which said 
Ormsby was president,—was admissible in evidence as tending to prove 
that Ormsby and the American Investment Company had knowledge of a 
change of ownership of the property insured prior to the loss, although 
evidence had been previously given on the trial that the owner of the 
property had conveyed the same to a third person prior to the commence- 
ment of such foreclosure proceedings. 
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Evidence was admissible to prove that the insurer had no notice of such fore- 
closure proceedings, or any change of ownership of the property, prior to 
the loss. 


Evidence was introduced on the trial tending to prove that E. S. Ormsby, one 
of the plaintiffs in this action, was the plaintiff in the foreclosure proceed- 
ings, and received the sherift’s deed as the trustee of the American In- 
vestment Company, of which he was the president, and for which the 
foreclosure proceedings were instituted and carried on, and that he and 
the investment company were the agents of Mary F. Crosby, one of the 
plaintiffs, and the real party in interest in this action, ‘‘to the extent of 
making collections and remittances, and attending to all taxes, insurances, 
and foreclosures, and any other matters necessary to the protection” of 
her interests in North and South Dakota and Iowa. Held, That such evi- 
dence should have been submitted to the jury, as tending to prove facts 
from which the knowledge of said Ormsby and the investment compan 
of a change of ownership of the property was imputable to the plaintiff, 
Mary F. Crosby. Oimsby vs. Phenix Ins. Co., 110, 111. 


2. Errect oF ForECLOSURE— OTHER INsURANCE—ContTRIBUTION.—The policy in- 
suring F., as receiver, was payable to E. as mortgagee, as interest 
might appear. It provided that, on payment of any sum to the mort- 
gagee as loss, the company should be subrogated to all his rights, but 
that such subrogation should not impair the mortgagee’s right to recover 
his entire claim. Foreclosure had been begun before the fire. 


Held, That after the fire the sale under such proceedings could be made, and 
payment could be exacted of the insurer for any deficiency Ly the 
mortgagee. 

The policy provided that it should not be invalidated as to the mortgagee by 
any act of the insurer. Other insurance was procured, without consent, 
by the receiver, which invalidated this insurance as to him. and in which 
mortgagee had no interest. 

Held, That a provision in the policy, that the insurer was only to be liable in 
the proportion which the sum insured bore to the entire amount of insur- 
ance held by any parties having an insurable interest, did not prevent the 
mortgagee from recovering the entire amount of the policy. Eddy vs. 
London Ass’e Corp. et al., 3, 4. 

3. Errect oF SALE By Mortcacor—Ricut or Action.—One Crew borrowed of 
a trust company $4,000, agreeing to repay it in five years, with semi- 
annual interest. To secure the payment of this debt, Crew executed 
to the trust company a mortgage upun his real estate. This mortgage 
provided that Crew should insure the mortgaged property against 
loss by fire for five years, for the benefit of the trust company. About 
the date of the mortgage an insurance company issued to Crew a 
policy insuring the property against loss by fire for five years. This pol- 
icy contained the following provisions: (a) ‘If the property be sold or 
transferred in whole or in part without written permission in this policy, 
then, and in every such case, this policy is void.” (b) ‘*‘ When the prop- 
erty shall be sold or incumbered, or otherwise disposed of, written notice 
shall be given the company of such sale or incumbrance or disposal ; 
otherwise, this insurance on said property shall immediately terminate.” 
Attached to this policy, and made part thereof, was a ‘‘ mortgage slip,” 
as follows: ‘“ It is hereby agreed that this insurance, as to the interest of 
the mortgagee only therein, shall not be invalidated by any act or neglect 
of the mortgagor or owner of the property insured, nor by the occupation 
of the premises for purposes more hazardous than are permitted by this 
policy. It is further agreed that the mortgagee shall notify said company 
of any change of ownership or increase of hazard which shall come to the 
knowledge of the said mortgagee, and that every increase of hazard not 
permitted by this policy to the mortgagor or owner shall be paid for by 
the mortgagee on reasonable demand, according to the established scale 
of rates, for the whole term of use of such increased hazard. It is also 
agreed that whenever the company shall pay the mortgagee any sum for 
loss under this policy, and shall claim that, as to the mortgagor or owner, 
no liability therefor existed, it shall at once be legally subrogated to all 
the rights of the mortgagee under all the securities held as collateral to 
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the mortgage debt, to the extent of such payment, or, at its option, may 

pay to the mortgagee the whole principal due or to grow due on the mort- 
gage, with interest, and shall thereupon receive a full assignment and 
transfer of the mortgage and all other securities held as collateral to the 
mortgage debt; but no such subrogation shall impair the right of the 

mortgagee to recover the full amount of its claim.” The policy, on its 
issuance, was delivered to the trust company, which retained the posess- 
sion and title thereof. Crew sold and conveyed the mortgaged property 
without the written permission of the insurance company, and of which 

sale the latter had no notice of any kind until after the insured property 
was destroyed by tire. The trust company learned of the conveyance of 
the property soou after it occurred, but negected to notify the insurance 

company thereof until after the fire. Prior to the destruction of the in- 
sured property by fire the trust company sold and assigned the mortgage 
debt, guarantying the collection and payment thereof, but did not assign 
the insurance policy, or part with its possession. The mortgage debt was 
unpaid and not due at the time of the destruction of the insured property. 
The trust company brought suit against the insurance company to re 

cover the amount of the loss. While this action was pending the mort- 
gage debt matured, and the trust company, in pursuance of its contract 
of guaranty, paid it off. Held: (1) That neither the sale and conveyance 
of the mortgaged property by Crew withont the permission of the insur- 
ance company, nor his failure to give the insurance company notice 
thereof, voided the policy as to the trust company. (2) That the status 
of the trust company was not that of a mere assignee of the insurance 
policy issued to Crew. nor that of a person appointed to collect the loss 
for him; that the policy contained a contract between the insurance com- 
pany and the trust company separate and independent from the contract 
between Crew and the insurance company; and that the rights of the 
trust company could not be made to depend upon Crew’s observance of 
his agreements with the insurance company. (3) That the neglect of the 
trust company to notify the insurance company of the sale of the mort- 
gaged property did not void the policy as to the trust company. 


That as by the terms of the insurance policy the loss was made payable to the 
trust company, and as it owned and held possession of the policy, and had 
guarantied the payment of the mortgage debt, the suit was properly 
brought in its name, although the assignee of the mortgage debt was also 
a proper party plaintiff. Phenix Ins. Co. vs. Omaha Loan § Trust Co., 189° 


4, GARNISHMENT By CrEDITOR.—The policies were payable to the mortgagees. 
After the fire a compromise was made between the latter and the insured 
and company, by which the mortgagees were to receive 70 per cent of the 
face of the policy. 

Held, That where it was in evidence that the payment did not satisfy the 
mortgage debt, the fund could not in the absence of fraud be garnisheed 


in the hands of the company by a creditor of the insured. Williams vs. 
Hartford Ins. Co., 150. 


5. Liurration.—Where a mortgagee clause is attached to the policy, a pro- 
vision that suit must be brought within twelve mouths is binding on the 
mortgagee. American Building & Loan Association vs. Farmers’ Ins. Co., 838. 


MUTUAL COMPANY. 


1. Ham Insurance Uttra Vires.—A mutual insurance company organized 
under sections 338-347, c. 34, Gen. St., 1878, and the various amendments 
thereto, has no power or authority to insure the standing or growing grain 
of one of its members against loss by hail, and such insurance is ultra 
vires. Delaware Farmers’ Mut. Fire Ins. Co. vs. Wagner, 237. 

2. LiasitiTy FoR ASSESSMENT IN CasE OF UNAUTHORIZED—CANCELLATION.—In a 
suit by a mutual insurance company organized under the laws of this 
state against one of its members for assessments levied against him to 
pay losses of the insurance company, the fact that the auditor of the state, 
had refused the insurance company a certificate of authority to continue 
doing business in the state is not a defense, as the refusal of the auditor 
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was only a prohibition upon the insurance company from taking new 
risks. 

Neither is it a defense to such action that the directors of the mutual com- 
pany had made a contract with another insurance company whereby it 
was agreed that the mutual company should use its influence with its 
members to induce them to insure their property in another insurance 
company, and agreed to surrender to its members who should do so their 
insurance and membership contracts. 

Whether the directors of a mutual insurance company had any authority to 
make such contract not desided. 

A membership and insurance contract between a mutual insurance company 
and one of its members provided that the insurance contract might be 
canceled at the request of a member by his paying all assessments against 
him to date of such request, together with cancellation fee of two dol- 
lars, and surrendering to the insurance company the membership insur- 
ance contract. A member surrendered his insurance contract, and paid 
the cancellation fee, but neglected to pay an assessment due from him. at 
the date of surrender of his insurance contract. Held, The insurance and 
membership contract remained in force. Burmood vs. Farmers’ Union 
Ins. Co., 308. 

3. LiaBmity or Members.—Members of mutual fire companies cannot be as- 
sessed for losses prior to their membership, nor to pay unearned premi- 
ums where they had agreed only to pay assessments for losses. 

Such companies cannot release the members from liability for losses by per- 
mitting them to withdraw from the company. Detroit Manufacturers’ 
Mut. Fire Ins. Co. vs. Merrill et al., 68. 


See OruER INSURANCE 1. 
NEGLIGENCE. See Titie Insurance. 


NOTICE. 

1, SuFFIc ENcy or—WarvER or.—A fire insurance policy provided that in case of 
loss the insured should forthwith give the insurance company written 
notice thereof. The insured did not himself give such notice, but the in- 
surer, soon after the destruction of the insured property by tire, received 
notice in writing thereof from one of its agents, residing in the vicinity 
where the loss occurred, and through whom the insurance was placed ; and 
refused to pay the loss on the ground that the policy at the date of the 
fire was not in foree. Held: (1) That the insurance contract should not 
be so technically construed as to compel the insured to furnish information 
to the insurer which it already possessed. (2) That the verdict of the jury 
did not lack evidence to support it because the allegation of the insured, 
in his petition, thathe had notified the insurance company of the loss, 
was not proved. 

The right of an insurance company to notice of loss is a right which the com- 
pany may waive; and when the insurer denies all liability for the loss, 
and refuses to pay the same, and places such denial and refusal upon 
grounds other than the failure of the insured to give notice of the loss, 
such denial and refusal avoid the necessity of such notice. 

An insured, in a suit on an insurance policy, alleged in his petition that, as 
provided by the terms of the policy, he gave notice of the loss in writing 
to the insurer, and gave notice of said loss to the agent of the insurer 
nearest to where the loss occurred. The insurance company, by its 
answer, expressly denied this averment of the petition, and pleaded as an 
affirmative defense to the action that the insured, contrary to the provis- 
ions of the insurance contract, and without the knowledge or consent of 
the insurer, incumbered the insured property by a chattel mortgage, and 
that said mortgage was a lien on the insured property at the time it was 
destroyed by fire; and that by reason of such conduct of the insured the 
policy was not in force at the date of the destruction of the insured prop- 
erty. Held: (1) That the defense that the policy was not in force at the 
time the loss occurred was inconsistent with the defense of the want of 
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notice of the loss; (2) that the insurance company, by placing its defense 
to the action on the ground that the policy sued upon was not in force at 
the time of the destruction of the property, waived the provision in the 
policy which required the insured to give notice of the loss, and made 
that issue wholly immaterial. Omaha Fire Ins. Co. vs. Dierks, 241, 242. 


2. Watver or.—The right of an insurance company to notice of loss is a right 
which the company may waive, and when the insurer denies all liability 
for the loss, and refuses to pay the same, and places such denial and re- 
fusal upon grounds other than the failure of the insured to give notice of 
the loss, such denial and refusal avoid the necessity of such notice. 

An insured in a suit on an insurance policy alleged in his petition that, as pro- 
vided by the terms of the policy, he gave notice of the loss in writing to 
the insurer, and gave notice of said loss to the agent of the insurer near- 
est to where the loss occurred. The insurance company, by its answer, 
expressly denied this averment of the petition. and pleaded as an affirm- 
ative defense that the policy sued upon was never in force, because its 
issuance and delivery were procured by the representation of the insured, 
made at the time, that the property mentioned therein was unineumbered ; 
that the insurer believed and acted upon said representation, and issued 
the policy in consequence thereof; that such representation at the time 
was false, and known by the insured to be false; that the property, at the 
time the policy was issued, was incumbered by a mortgage, which was a 
yalid lien thereon at the date of its destruction by fire. Held: (1) That 
the defense that the policy was not in force at the time the loss occurred 
was inconsistent with the defense of want of notice of the loss; (2) that 
the insurer, by placing its defense to the action on the ground that the 
policy sued on was never in force, waived the provision in the policy which 
required the insured to give notice of the loss, and made that issue wholly 
immaterial. Omaha Fire Ins. Co. vs. Dierks, 251. 


See AssEssMENT 1; PRoors or Loss; WAIVER. 
OCCUPATION. See Acctrpent 7, 10. 
ORAL. See Parou. 


ORAL CONSENT. See Removat 2. 


OTHER INSURANCE. 


1, Consent By PresipENtT oF Mutua Co.—The policy of a mutual company pro- 
vided that it should be void in case of other insurance without the consent 
of the directors in a regular meeting, indorsed in writing, and signed by 
the president or secretary. The insured applied for other insurance at 
the time of a board meeting, but unknown to him the board had just ad- 
journed, and the president directed the consent to be indorsed without 
formal action by the board. 


Held, That the company was estopped to deny the validity of the indorsement. 
Stauffer vs. Penn Mut. Fire Ins. Ass’n, 229. 


2. KNowLEDGE or AcenT.—The plaintiff in error had an insurance risk of $1,000 
on the property of the defendants in error. At the same time another in- 
surance company had a risk of $1,000 on the same property. The plaintiff 
in error knew of the risk carried by the other company. The day before 
the risk of the plaintiff in error expired, its agent requested permission of 
the defendants in error to write them a policy for $1,500 on the insured 
property, to take the place of the policy about to expire. ‘The defendants 
in error consented, cautioning the agent at the time to make a memoran- 
dum in writing on the new policy of the existence of the $1,000 of insur- 
ance held by the other insurance company. The agent promised to do this, 
and the next day wrote the policy in suit, but forgot to make the memor- 
andum thereon of the other insurance. The agent was a banker, and after 
writing the policy in suit he placed it in a vault in his bank in which the 
defendants in error kept their private papers, and. they never saw the 
policy until after the loss occurred. In a suit upon the policy, the insurance 
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company defended on the ground that the policy in suit was never in 
force, because the existence of the other insurance policy was not indorsed 
on the policy in suit when it was issued. The policy provided, further, 
that it should be void if there was at its date any other insurance on the 
insured property, unless consent of the company thereto should be in- 
dorsed on the policy. Held: (1) That the existence of the additional 
insurance on the property did not of itself render the policy in suit void, 
but only voidable, at the election of the insurer. (2) That such provision 
was inserted in the policy for the benetit of the insurer, and was a pro- 
vision which it might waive. (3) That the insurance company, having 
written the policy in suit with full knowledge of the existence of the 
other policy, is estopped from insisting that the policy in suit never took 
effect because there was indorsed thereon no memorandum of the exist- 
ence of the other policy. (4) That the agent’s knowledge, at the time he 
wrote the policy in suit, of the additional insurance on the insured prop- 
erty, was the knowledge of the insurance company, and that it was 
bound thereby. Home Fire Ins. Co. vs. Hammang, 493, 494. 


3. Parot Cons—ENtT—Watver.— Where the policy provided that it should be void 
if the insured procured other insurance on the property, but it was orally 
agreed between the insurer and the insured that permission should be given 
the insured to procure $11,000 other concurrent insurance, and that this 
permission should be inserted in the policy, but by clerical mistake per- 
mission was so inserted for only $3,000 other insurance, and there was on 
the property, at the time this policy was delivered, $11,000 other insur- 
ance, which the agent of the insurer then knew; held, by delivering the 
policy, knowing the existence of such other insurance, the insurer waived 
this condition. First National Bank of Devil’s Lake vs. American Central 
Ins. Co., 55. 


4, WatvER—KNOWLEDGE oF AGENT.—An insurance contract provided: ‘‘ This 
policy, unless otherwise provided by agreement indorsed hereon, shall be 
void if the insured shall hereafter procure any other insurance on the 
property covered by this policy.” The insured procured additional insur- 
ance on the insured property. In a suit upon the first policy the first in- 
surer interposed the defense that the policy was not in force at the date of 
the loss, because the insured had procured additional insurance contrary to 
the above provision of the policy. The insured admitted the procuring of 
the additional insurance, but pleaded in avoidance of the defence that the 
insurance company had waived its right to forfeit the policy by reason 
thereof, in this: (1) That the insurance company knew of the additional in- 
surance prior to the loss, and, by neglecting to cancel the policy in spit by 
reason thereof, it thereby waived its right to forfeit the policy, and elected 
to carry the risk notwithstanding the additional insurance; (2) that after 
the loss occurred the insurer, with full knowledge of the additional insur- 
ance, submitted the amount of the loss sustained by the insured to arbitra- 
tion, the insured and insurer paying the expenses thereof; (3) that after the 
arbitration the insurer canceled the policy, the cancellation taking effect 
from and after the day of the date of the loss, and repaid to the insured the 
unearned premium for carrying the risk from the day after the date of the 
loss until the. expiration of the policy by its terms. Held: (1) That the 
provision in the insurance policy prohibiting additional insurance on the 
insured property was inserted therein for the benefit of, and might be 
waived by, the insurer. (2) That the violation of the policy by the in- 
sured, in procuring additional insurance on the insured property with- 
out the knowledge or consent of the first insurer, did not render the policy 
issued by it void, but voidable only, at the election of such first insurer, 
(3) The evidence (set out in the opinion) does not establish that the insur- 
ance company kuew of the additional insurance prior to the date of the loss 
sued for. (4) That the conduct of the insurance company after the loss, 
and with actual knowledge of the additional insurance, in submitting 
the amount of the loss to arbitration, and in canceling the policy and 
repaying the unearned premium, sustains the finding of the jury that the 
insurance company, by such conduct, elected to and did waive its right 
to cancel the policy by reason of such additional insurance. 
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Knowledge on the part of the agent of an insurance company, authorized to 
issue its policies, of facts which render the contract voidable at the in- 
surer’s option, is knowledge of the company. 

The statement of an insured to the agent of the insurance company carrying 
the risk, that the former intends to take out additional insurance on the 
insured property, is not notice to such agent, or his principal, of the exist- 
ence of such additional insurance when taken out by the insured. Eagle 
Fire Ins. Co. vs. Globe Loan § Trust Co., 615, 616. 


5. Watver sy Acent.—A policy provision requiring written consent to other 
insurance indorsed is not waived by verbal notice of the intended procure- 
ment of other insurance and oral acquiescence of an agent of limited 
authority. A 


The oral recognition of the validity of the policy after loss, by such agent, is 
not a waiver of the condition. . 


The policy provided that no officer or agent could waive its provisions except 
as therein provided. 


Held, That the agent’s authority was restricted to waivers in writing. Wm. 
Frankfurter vs. Home Ins. Co., 76. 


6. Watver By AGENT.—The solicitor knew and informed the secretary that a 
party had other insurance, but under directions of the latter solicited the 
present policy and filled in the application, stating that there was no 
other insurance, after persuading the insured to drop such insurance at 
its expiration and explaining to him that it was all right. 

Held, That forfeiture on account of the misstatement was waived. Daily vs. 
Preferred Masonic Mut. Acc. Ass’n., 27. 

7. Watver or.—Where a policy of insurance provided, ‘this entire policy, un- 
less otherwise provided by agreement indorsed hereon or added hereto, 
shall be void if the insured now has, or shall hereafter make or procure, 
any other contract of insurance, whether valid or not, on property covered 
in whole or in part by this policy,” held, by delivering the policy knowing 
the existence of other insurance on the premises, the insurer waived the 
condition, though no such waiver was indorsed on the policy. Anderson 
vs. Manchester Fire Ass’e Co., 776. 


See AcEnt 2, 13; CANCELLATION; CoNTRIBUTION; MORTGAGEE 2. 
OTHER INSURANCE BY. See Acent 14. 


PAID-UP POLICY. See Premium, 


PAROL. See Orat. 


PAROL AGREEMENT. 


AUTHORITY OF AGENT—WHEN CoMPLETE—NONPAYMENT OF PREMIUM—REFORMA- 
TIoN.—An oral executory contract for fire insurance is valid, the statute 
of fraud not applying to it. 


If an oral contract for tire insurance has been made, and before the issuance 
of the policy the property is destroyed by fire, equity has jurisdiction to 
compel payment of the indemnity. 

Though the assured understands the term to be covered by the insurance to 
be one year, and the agent of the insurance company understands it to be 
three years, costing in either case the same premium, this does not render 
the contract incomplete, so as not to warrant recovery for loss by fire 
occurring within one year. 

Where an agent represents several insurance companies, and is intrusted with 
blank policies, signed by the officers, with authority to negotiate policies 
and issue them without referring them to the companies, and it is agreed 
by the insured that the agent shall place the risk in such company as he 
selects, and he does place it with a company, as shown by a memorandum 
made by him, the agreement is binding on the com pany. 
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Where, by agreement between the insured and the agent, the agent is to fix 
such amount of indemnity as he sees proper, and he does fix it, as shown 
by a memorandum made by him, the oral agreement is binding on the 
company. 

An agent of an insurance company authorized to negotiate risks may give 
credit in such executory agreement for the premium. 

Unless in such agreement prepayment is made a condition precedent, the 
premium need not be paid until the policy agreed upon is ready to be 
delivered. 


The agent, by mistake, entered in his memorandum the name of the wrong 
person as the assured. This will be corrected in a suit in equity on such 
executory oral agreement, and the person who owns the property insured 
and who negotiated the insurance may recover in his own name. Croft 
vs. Hanover Fire Ins. Co., 765, 767. 


See Poticy 1; Premium; Renewat 2. 
PAROL CONTRACT. See Acent 3. 
PAROL EVIDENCE. See Accriwent 11. 
PART OWNER. See Baxrratry. 


PARTNER. 

CHANGE orf T1TLE.—A policy provision rendering it void in case of any change 
in title or possession is violated by the single party insured taking in a 
partner. 

The covenant in such policy to pay the insured, his executors, administrators, 


and assigns, does not apply to such partner. Germania Fire Ins. Co. vs. 
Home Ins. Co., 382. 


See AcEntT 6. 
PASTER. See Titte 6. 


PLATE GLASS. 


AutHority To po Busriness.—The appellee company was incorporated and 
organized in the year 1875 in the state of New York, under the provisions 
of chapter 463 of the laws of 1853, of that state and the amendments 
thereto, and was authorized to do a fidelity business, life accident busi- 
ness. an employer’s liability business, a steam-boiler business and a plate- 
glass business. It complied with the requirements of the insurance laws 
of New York and has been duly licensed for years to do several kinds of 
insurance business in NewYork. Section 1 of the above law of New York 
was amended in 1879, so that the company organized for the purposes 
named in one department should not undertake any business mentioned 
in another department. 


Our statutes do not in express terms prohibit a company from doing more 
than one kind of insurance. The rule is that where there is no positive, 
prohibitive statute, the presumption under the law of comity that pre- 
yails in the states of the Union is, that the state permits a corporation 
organized in this state to do any act authorized by its charter or the law 
under which it is enacted, except when it is manifest that such act is ob- 
noxious to the policy of the law of this state. 


The title of the act in question is: ‘‘An act to compel all insurance compa- 
nies of other states and countries doing any kind of insurance business in 
this state, other than life, to comply with the general fire and marine in- 
surance laws of this state, and to require deposits of plate-glass, accident 
and steam-boiler insurance companies.’’ This would indicate that it is 
the legislative intention that the act should apply to all insurance com- 
panies of other states doing any kind of insurance business other than 
life that would comply with the requirements of our statute. 
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The appellee company, having a paid-up capital as large as that required by 
any of said statutes, is entitled to come into this state and transact its 
business in any of the lines of insurance that it is authorized to do busi- 
ness in and by the law under which it was incorporated. The People vs. 
Fidelity § Casualty Co., 99. 


PLEADING. 


1. ALLEGATION—BURDEN oF PRroors—WaAtIvER oF PRoors or Loss.—In a reply, 
certain matters were alleged, which it was claimed constituted either 
waivers, estoppel, or avoidance of the effect of matters of defense con- 
tained in the allegations of an answer to which they were respectively 
directed and applied. The reply also contained a general denial of each 
and every allegation of the answer. Held, That any allegations of the 
answer to which the reply pleaded a waiver, an estoppel, or matter to 
avoid its effect must be treated as admitted. 

In stating the case to the jury in its instructions the court should clearly out- 
line the issues as presented by the pleadings, and should not inform them 
that facts which are admitted are denied. 


An instruction which, as to certain of the issues in the case on trial, placed 
the burden of proof upon the wrong party, or one upon whom, under the 
conditions of the questions to be tried as presented by the pleadings, such 
burden did not rest, and where the evidence adduced, relating to such 
issues, was conflicting, held, to be erroneous and misleading and prejudi- 
cial to the rights of such party, and not to fairly submit the issues to the 
jury, and to call for a reversal of the judgment. 

Proofs of loss required by a condition of an insurance policy are waived when 
the insurance company denies any liability for the loss on the ground that 
the policy was not in force at the date of the loss. Dwelling-House Ins. 
Co. vs. Brewster, 284. 


2, ASSIGNEE AND ADMINISTRATOR DEFENDANTS—DEscrIPTION.—Where an admin- 
istrator is joined as defendant by the assignee of a life policy, and on 
petition for removal aligns himself with the plaintiff against the com- 
pany, the latter must object, if at all, before trial. 


The description of a policy generally, as covenanting to pay the insured, etc., 
a specified sum upon satisfactory proof of death during its continuance, is 
sufiicient without stating all its provisions. Manhattan Life Ins. Co. vs. 
P. J. Willis § Bro., 139. 


3. SuFFICIENCY OF ALLEGATION OF Removat.—Allegations in this complaint 
that the plaintiffs had insured their goods in the defendant, that the 
policy had expired, and defendant had agreed to renew and had accepted 
the premium therefor, but did not renew, and the property was destroyed 
before such renewal would have expired, embody all that is needed for 
recovery. 


An alleged statement by the agent embodied in the complaint that the policy 
had been renewed does not render it bad on demurrer, because no per- 
formance of conditions precedent is alleged. The statement is not an 
absolute allegation of renewal, which would require the allegation of 
such performance. Schwahn vs. Michigan F. & M. Ins. Co., 462. 


4, Watver —Evipencr.— Where a party seeking to recover on a contract of 
insurance relies upon a waiver of an important condition of the contract 
by the insurer, he should definitely set forth such waiver in his pleadings; 
and, unless this is done, proof to establish the same cannot be received. 


Where incompetent testimony is received over objection, itis within the prov- 
ince of the court to correct such error at any time before the final dispo- 
sition of the case; and, upon a demurrer to plaintiff’s evidence, it is not 
improper for the court to strike out or to disregard such incompetent 
testimony. Gillett vs. Burlington Ins. Co., 147. 


See Action 2; AcENnt 9; InsuRABLE INTEREST; Notice 1, 2; 'Poticy 2; Proors or 


Loss 10; Surcrpz 3, 
VOL. XXIV.—58. 
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POLICY. 


1. Orat Contract Vorp.—The plaintiff desired additional insurance on furni- 
ture, books, etc., and agreed with the agent for a new policy in place of 
the old, to cover the entire amount. The policy was issued and accepted, 
being similar to the old except as to amounts. 


Held, That where such policy was void for noncompliance with the statute, 
it will be presumed that the terms of the written contract were similar to 
those of the oral agreement. Green vs. L. §& L. §& G. Ins. Co., 180. 


2. WEN VaLtip—PLEADING VacanT IN CasE OF DweEt1inc.—A policy of fire in- 
surance which has been regularly issued, and has not expired, or been 
canceled, must, in the absence of a showing to the contrary, be treated 
as a valid and effective policy, upon which the assured is prima facie en- 
titled to recover when the loss occurs and the requisite steps to establish 
it have been taken. 

The conditions precedent, performance of which the plaintiff is required to 
plead in an action on such a policy, include only those affirmative acts 
which are necessary in order to perfect his right of action on the policy; 
such as giving notice and making proof of the loss, furnishing the certificate 
of the magistrate when required by the policy, and, it may be, other acts 
of like nature. Conditions which provide that the policy shall become 
void or inoperative, or the insurer relieved wholly or partially from lia- 
bility, upon the happening of some event, or doing, or omission to do, 
some act, are matters of defense, and to be available must be pleaded, 
and their breach alleged 

When the action is upon such a policy issued since the passage of the act of 
March 5, 1879, ‘‘to regulate contracts of insurance of buildings and 
structures”’ (Rev. St., §§ 3643, 3644), and there has been no intentional 
fraud on the part of the insured, an answer which alleges the breach of a 
condition that the insurer shall not be liable ‘ for loss or damage in or on 
vacant or unoccupied buildings, unless consent for such vacancy or non- 
occupancy be indorsed” on the policy, is insufficient unless it is also 
averred that the risk was thereby increased; and, if the allegations of the 
answer be put in issue, whether the building insured became vacant, or 
unoccupied, or the risk was increased, are questions for the jury, upon 
both of which the defendant has the burden of proof. 

To constitute occupancy of a building insured as a ‘‘dwelling-house,”’ it is 
not essential that it be put to all the uses ordinarily made of a dwelling, 
or to some of those uses all of the time, or that the whole of it be employed 
in that use; nor will the building be considered as unoccupied upon its 
ceasing to be used as a family residence, where the household goods re- 
main ready for use, and it continues to be occupied by one or more mem- 
bers of the family, who have access to the entire building for the purpose 
of caring for it, and who do care for it, and make some use of it as a place 
of abode. Moody vs. Insurance Co., 81. 


See AGENT 18. 


PREMIUM. 


Parot Contract—Parp up PoLicy—SurRENDER.—In the absence of fraud or 
mistake, all previous verbal understandings are merged in the written 
contract of insurance, which is conclusively presumed to contain the entire 
engagements of the parties, with all the conditions of their fulfillment. 


It was stipulated in a life-insurance policy that in case of default of payment 
of the annual premium therein named, after the payment in full of three 
of such premiums, the insurance company would issue in favor of the 
beneficiary therein a paid-up policy for as many parts of the amount in- 
sured as equaled the number of premiums paid, provided such policy 
should be surrendered, duly receipted, within six months from the date 
of such default. Held, That the surrender of the receipted policy within 
six months after default is a condition precedent to the right to demand 
paid-up insurance. 

The insured, having failed to surrender the policy until more than 11 months 
after default, is not entitled to paid-up insurance. And an action by the 
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beneficiary to compel specific performance of the contract therefor by the 
insurance company was rightly dismissed for want of equity, although 
the insured had paid three of the annual premiums previous to the default. 
McLaughlin vs. Equitable Life Ass’e Society, 58. 


See Acrent 15; Contract 2; Parot AGREEMENT. 


PREMIUM NOTE. 


1. ASSESSMENT AS WaAIvER.—The assessment ofa premium note and acceptance of 
the same after knowledge by the secretary of a violation of the policy, 
by the use of a stovepipe without a chimney, was a waiver of the violation. 
McKinney vs. German Mutual Fire Insurance Society, 490. 

2. Suspension or Poticy.—A clause providing that an insurance policy shall 
be suspended during the time the premium note shall remain unpaid 
after maturity is for the benefit of the company, and may be waived by 
the insurer. 

A fire-insurance policy for the term of five years at a gross premium for the 
entire time, the insured giving his note for such premium, due in one 
year from date, contained a stipulation te the effect that the failure by 
the insured to pay the premium note, when due, suspended the policy 
during such default, but that a subsequent payment of the premium in 
full revived the policy for the remainder of the term. The defendant 
made default in the payment of such note, and in an action thereon it 
was held that the company was entitled to recover the full amount of the 
note. Phenix Ins. Co. vs. Rollins, 82%. 


See AGENT 16. 
PROFITS. See Tontne. 


PROOFS OF LOSS. 


1. Fausz Swearmne as To Vatuation.—A policy of insurance required the as- 
sured, in case of loss, to obtain and present to the company certified copies 
of all bills and invoices, the originals of which had been lost, to produce 
his books and accounts, and, if required, to submit to an examination on 
the subject of theloss. The policy also provided that ‘all fraud or attempt 
at fraud by false swearing or otherwise shall cause a forfeiture of all claim 
on this company under this policy.” The insured procured copies of in- 
voices and willfully raised the amounts thereof so as to show purchases 
$1,700 greater than they were in fact, and by affidavit verified such false 
invoices. The jury. by its verdict, found that the actual value of the goods 
was less than the aggregate insurance. Held, That there had been false 
swearing, and an attempt at fraud, which constituted a good defense to 
an action on the policy. Heme Ins. Co. vs. Winn, 126. 


2. REAsoNABLE DrmiceNnce.—Proofs of loss must be rendered with reasonable 
diligence. Whether proofs submitted more than four months after the 
loss, with no explanation in the pleadings as to the delay, are within rea- 
sonable time is for the jury. Carey vs. Farmers’ § Merchants’ Ins. Co., 843. 


. Surricrency or.—The stipulations in the policy regarding detailed state- 
ments in the proofs of loss must not be construed too strictly. Substantial 
performance is enough, and if deficient further inquiry can be made. 
John D. Boyle’s Sons vs. Hamburg-Bremen Fire Ins. Co., 699. 

. WatverR By ApsustER.—The denial of liability by a general adjuster sent 
by an insurance company to investigate losses under two policies issued 
by said company is the denial of the company, and waives the filing of 
proofs of loss. Dwelling-House Ins. Co. vs. Osborn, 751. 

. Warver or.—If an insurance company refuse to pay the loss or deny its 
liability upon independent grounds, before any proofs of loss are made, 
and before the expiration of the time within which such proofs are by the 
terms of the policy to be made, such denial and refusal constitute a waiver 
of the condition of the policy requiring such proofs. Gerling vs. Agricul- 
tural Ins. Co., 385. 
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6. Warver or.—In an action brought against an insurance company on a 
policy of insurance to recover a loss. 


Held, That it appears by the answer that proof of loss was served on the 
insurer, and, if such proof was defective, that the defect was waived by 
its retaining such proof. First National Bank of Devil’s Lake vs. American 
Central Ins. Co., 55. 

7. Waiver or.—Upon assured’s property being wholly destroyed, he notified 
the company, and its secretary, general manager, and adjuster at once ar- 
ranged for arbitration as to amount of loss, and promised to pay upon the 
making of an award. After the award was made, the company delayed 
payment on various grounds, but nothing was ever said as to the assured’s 
furnishing proofs of loss. Held, That such proofs were waived. 

The fact that assured furnished proofs of loss after the same were waived did 
not resubject him to the provision in the policy that suit should not be 
brought within 90 days after furnishing such proofs. McGonigle vs. Sus- 
quehanna Fire Ins. Co., 808. 

8. Watver or.—An insurance contract provided that the policy shouldjbe void 
if the interest of the insured in the premises be other than unconditional 
and sole ownership, or if the insured premises be or become vacant or unoc- 
cupied, and so remain for ten day; that in case of a fire, the insured should 
furnish the insurer proof of loss. In a suit upon such policy the insurer in- 
terposed the defense that the insured did not furnish proof of loss as re- 
quired by the policy. An affidavit made by the insured, and furnished to 
the insurer, containing certain statements concerning the fire, set out in the 
opinion, and held to substantially comply with the provision of the policy 
requiring the insured to furnish the insurer proofs of loss; (2) that the 
insurance company, by refusing to pay the loss, and defending the action 
on the ground that the policy in suit was not in force at the date of the 
loss, thereby waived the furnishing to it of any proof of loss whatever. 
Rochester Loan §& Banking Co. vs. Liberty Ins. Co., 665, 666. 

9. WartverR or—Surriciency or.—Another defense of the insurance company 
was that the insurer had not furnished proofs of loss as required hy the 
policy. A written statement of facts concerning the loss, sworn to by 
the insured and furnished to the insurer, set out in the opinion, and held 
to be a sufficient compliance with the provision of the policy requiring 
the insured to furnish proofs of loss (2) The conduct of the insurer, after 
being advised of the destruction of the insured property, set out in the 
opinion, and held that the insurer by such conduct waived the furnishing 
of any proof of loss whatever. (3) That the refusal of the insurer to pay 
the loss, and its defense made thereto, on the ground that the policy in 
suit was not in force at the date of the destruction of the insured prop- 
erty, was a waiver by the insurer of the provision of the policy requir- 
ing the insured to furnish it proofs of loss. 

The provision of an insurance policy requiring proofs of loss to be furnished 
the insurer within a specified time, and in a particular manner, is waived 
by the insurer, if, with a knowledge of the fire, its adjusting agent goes 
upon the ground, examines into the circumstances of the fire, takes pos- 
session of the books and invoices of the insured, and with his help makes 
an estimate of the amount of the loss. 


Where the proof of loss submitted to an insurer is unsatisfactory, it should 
return the same to the insured within a reasonable time, stating in what 
respect it is considered defective, and if it fails to do so it will be held to 
have waived any defect in such proof. 


The insurance policy in suit contained a provision to the effect that, in 
case a loss occurred as a condition precedent to the right of the insured 
tomaintain an action therefor, he should furnish to the insurer a certificate 
of a magistrate, notary public, or commissioner of deeds, whose office was 
next to the place of the fire, stating that such officer had examined the 
circumstances of the fire, knew the character and financial condition of 
the insured, and believed that he had without fraud sustained loss on the 
insured property to an amount certified by the officer. A defense of the 
insurance company to the action was that no such certificate was furnished. 
Held: (1) That the insurance company by its conduct, set out in the opin- 
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ion, after being advised of the loss, and by refusing to pay the loss, and 
defending against the same on the ground that the policy in suit was not 
in force at the date of the loss, had waived the furnishing of such certifi- 
sate, the same being part of proof of loss. (2) That the validity of any 
such provision was doubtful. .3) The constitution guaranties to the citi- 
zen a remedy by due course of law for any injury to himself, his property 
or reputation; and it seems that the right of an insured to maintain an 
action in the courts of the state on an insurance contract cannot be made 
to depend upon his first furnishing to the insurer a certificate of a notary 
publie as to his moral character, and the notary’s opinion as to whether 
the loss resulted from the fraud of the insurer nor as to the amount of 
such loss. Home Fire Ins. Co. vs. Hammang, 493, 494. 


10. Watver oF Limrration—DermurrerR.—Provisions in a policy, of insurance 
prescribing a limit of time within which notice of loss is to be given, 
will not be construed as causes of forfeiture, where not so expressly 
stipulated in the policy; and where it is provided that no suit or action 
against the company for the recovery of any claim by virtue of the 
policy shall be sustainable until after full compliance by the assured 
with all the foregoing requirements, nor unless suit or action be com- 
menced within six months after the date of the fire, proofs of loss may 
be furnished in a reasonable time after the fire, and, if accepted and 
retained by the insurer without objection, all objection to the form 
of the proofs and the time in which they are presented will be considered 
as waived. 

Proofs of loss are no part of a contract of fire insurance, nor do they create 
the liability to pay a loss; they serve to fix the time when it becomes 
payable, and when an action may be commenced to enforce a liability. 

If the evidence shows that the preliminary proofs required by a policy of in- 
surance have been waived by the company, the insured is entitled to 
recover, though no such proofs were in fact furnished. 


Where additional statements are filed by the plaintiff in an action upon an 
insurance policy, which are necessary in order to allow the plaintiff to 
show material facts therein stated bearing upon the waiver by the de- 
fendant of conditions contained in the policy, and the court erroneously 
sustains a demurrer to such statements, and thereby precludes the plaintiff 
from producing testimony upon said points, the court may at a subsequent 
term set aside the order sustaining said demurrer. 


Where a demurrer thus sustained has precluded the plaintiff from introducing 
material testimony upon the trial, and the court, having discovered the 
error, sets aside the verdict of the jury, and awards a new trial upon 
that ground, this is not error. Rheims vs. Standard Fire Ins. Co., 253, 254. 

11, Watver or Liwiration By ADsJustER.—Proofs of loss were served under direc- 
tions of adjuster who visited the place and who afterwards notified him by 
letter that they were defective. Further proofs were served and insured 
was written to by the adjuster that he would visit the place again and take 
up the matter. No agreement was reached at such visit, but it did not ap- 
pear that any definite proposal for settlement had been made by the com- 
pany, but propositions of insured had been rejected in a manner to lead 
him to believe that no final decision had been reached at the end of six 
months, within which it was provided suit must be brought. 


Held, That the limitation clause had been waived, and suit within a reasonable 
time thereafter was not too late. David vs. Oakland Home Ins. Co., 348. 


12, Wen Trvety.— Where the policy required proofs of loss to be furnished 
within thirty days, it was sufficient that proofs were furnished before 
action was brought, where they were furnished within thirty-five or 
thirty-six days. German Ins. Co. vs. Brown, 635. 


See Apsustrer 1, 2; AGent 17; Contract; Notice; PLEADING 1; TrrLE8; WAIVER. 


RAILROAD. See Accrpent. 


RATES. See Boarp or UNDERWRITERS. 
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RECEIVERSHIP. See Titre 11. 


REFORMATION. See Accipent 12; Description 3; Parot AGREEMENT. 


REINSTATEMENT. See Acenr il. 


REINSURANCE. 


Measvre or Liasriitry.—Where it appeared that it was the custom to issue con- 
tracts of reinsurance to begin from the date of the contract, a reinsurer 
is not liable for a loss which unknown to either party had already oc- 
curred at such date. Union Ins. Co. vs. American Fire Ins. Co., 785. 


REMOVAL. 


1. AuTHoRITY or AGENT.—The application described the property as located 
on certain premises and the policy insured it only while there. At the 
time of insuring the applicant informed the agent he was about to move 
and the latter assured him it would make no difference. 


Held, That the insured was charged with a knowledge of the limitations on 
the power of the solicitor, and that he could not bind the company 
contrary to the policy provisions by his personal statements as to effect 
of removal. Dryer vs. Security Fire Ins. Co., 541. 

2. Orat Consent BY AGeNT.—An insurance policy upon personal property con- 
tained a provision, in effect, that the company should not be liable for loss 
or damage tothe property in any other place than in the building in 
which the same was situated when the risk was written, and also another 
clause, that ‘no officer, agent, or representative of this company shall be 
held to have waived any of the terms and conditions of this policy unless 
such waiver shall be indorsed hereon in writing.” The insured removed 
the property covered by the policy to another building, and while therein 
the loss occurred. Oral consent to such removal was given by the person 
who, as local agent, issued and delivered the policy, although several weeks 
prior thereto he had ceased to act for or represent the company. No notice 
to the company was given by the insured, nor did it, or any officer or agent 
thereof, consent in writing to the removal. Held, That the oral consent 
of the person who had ceased to act as agent of the insurer did not bind 
the company, and that the removal of the property without the written 
consent therefor being indorsed upon the policy avoided the contract. 

A condition in a policy of insurance fixing the location of the property insured 
may be waived by the company, but such waiver must be pleaded to 
avail the insured. Burlington Ins. Co. vs. Campbell, 379. 


See Live Stock; PuEapine 3. 


RENEWAL. 


1, Counter Cuaim.—The action was brought on a second policy issued vy the 
defendant company. The answer alleged that this policy was intended as 
a renewal of the first policy, which had already been paid at the time of 
suit, and that the risk of a second and additional insurance had never 
been assumed. 


Held, That this was not a counterclaim which could be asserted to have be- 
come conclusive, because no reply was served ; it was simply a defense. 
Walker vs. American Central Ins. Co., 52. 

2. Parot Contract py AGENT.—The agents of the companies were notified by 
an agent of the insured that policies soon to expire would be renewed, and 
the former agreed to hold them good. After expiration they again agreed 
to hold them good until the insured could be consulted about the form. 
Some days later the fire occurred. 


Held, That the jury would be justified in finding that the insurance was tem- 


porarily in force until notice to the contrary was given, although the par- 
ties lived near enough to have had all questions adjusted before the fire. 
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Evidence that the agents were authorized to contract, and that such agents 
are accustomed to cuntract orally, authorized a finding that they had au- 
thority to so contract. 

Payment of premium is not necessary in such case as this to a temporary con- 
tract for renewal. Baker vs. Westchester Fire Ins. Co., 512. 


3. PRoMIsSE By AGENT.—The company is not bound by a promise to notify it’of 
an offer to renew, made by an agent having no actual or apparent author- 
ity to renew, and of which it was not notified. Stewart vs. Helvetia-Swiss 
Fire Ins. Co., 475. 


See Contract 3; INcuUMBRANCE 4. 


REPAIRS. 


Totat Loss—ConDEMNED BurnpiInc.—When proofs of loss were furnished and a 
discussion ensued as to whether the amount payable should only be for 
repairs or for a total loss, which ended in a denial of liability except fo 
repairs, a defense that plans and specifications were not furnished as re- 
quired by the proofs fails. 

The building: was described as occupied by stores and dwellings. 


Held, That uses of part for shop purposes not differing materially from the 
uses specified did not vitiate the policy. 

The building was old and weak. There was contradictory testimony whether 
it could be safely and satisfactorily repaired after the fire. But it was 
condemned and repairs were not permitted by the municipal authorities. 


Held, That the police power to condemn unsafe buildings will not be ques- 
tioned, and the courts will be slow to interfere with its exercise. 

Held, That under the circumstances the insured was not obligated to accept 
an indemnity limited to the cost of repairs. 


Held, That a total loss may be claimed, though the walls stand and the ele- 
ments of the buildmg are not wholly consumed. Nor does it affect the 
case that the conditions are partly due to causes existing before the fire. 

A policy on buildings front and rear includes connecting or yard walls. 
Antonio Monteleone vs. Royal Ins. Co., 531. 


REPLACEMENT. See Arsirration 1, 6. 
REPRESENTATION. See AGENT; APPLICATION; Risk 5; WARRANTY 2. 
RESERVE. See Tontine. 


RISK. 


1. Crear SpAcE—WAIVER By AGENT.—The policy warranted that a continuous 
clear space should be kept between the insured lumber and any wood- 
working establishment. 


Held, That knowledge of the agent was a waiver of the warranty. 
Held, That the burden of proof as to such space is on the insurer. 


A charge that the jury “should be satisfied to a reasonable degree of cer- 
tainty,” is not ground for reversal. Liverpool & London § Globe Ins. Co. 
vs. Farnsworth Lumber Co., 876. 

2. IncrEAsE oF.—The policy on factory buildings and machinery contained a 
written clause that it was understood that the buildings were in course of 
construction; that privilege was granted to complete, the company to be 
notified as soon as the insured was ready to commence manufacturing, and 
the rate to be adjusted. The understanding with the agents was that on 
account of the increased risk of manufacturing the rate was to be then 
adjusted. The policy also provided that if the premises were so occupied 
or used as to increase the risk without notice, or the risk be increased by 
the erection or occupation of neighboring buildings, or in any way with- 
out notice, the policy should be void. The policy was regarded as a build- 
er’s risk, to be adjusted. New policies were subsequently secured in other 
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companies, and the insured notified its own agents to have the policy 
canceled, 

A building was subsequently erected of pine timber within six feet, which in- 
creased the risk. The business was started after procuring the additional 
insurance without notification, and considerable stock had been turned out. 

Held, That an instruction to find for the defendant insurer was properly given. 
Franklin Brass Co. vs. Phenix Ass’e Co., 521. 


3. Increase oF.—The policy on contents of a drug store provided that if the 
hazard was increased within the knowledge or control of the insured, it 
should be void. 


Held, That the keeping and selling of intoxicating liquor without a license 
in the store was not a violation of the policy under an averment that the 
risk was charged from hazardous to extra hazardous. But the averment 
that the risk became more hazardous constituted a defense, and the ques- 
tion was for the jury. .2tna Ins. Co. vs. Daniel Norman, 611. 


4, Promurpirep Voyace.—A marine policy covering a vessel while in the waters 
of New York and others as far south as Norfolk, had a rider attached cover- 
ing while in Charleston harbor, but excluding the risk of voyages between 
Norfolk and Charleston. 

Held, That a loss occurring on a voyage between Charleston and Norfolk was 
not covered, even though it occurred in waters common to the voyage 
between New York and Norfolk. Mark vs. Home Ins. Co., 311. 


5. REPRESENTATIONS As TO.—The statement or application thus forwarded, upon 
which only the risk was accepted and the policy issued, contained repre- 
sentations that the building in which the insured property was located 
was ‘fully equipped with sprinklers,” and that “all companies repre- 
sented in Chicago have full lines on building or some tenant.” when in 
fact the building never was, then or subsequently, equipped with sprink- 
lers, and risks upon or in said building were practically uninsurable by 
companies doing business in Chicago. Held, That such misrepresenta- 
tions affected not only the building itself, but the ‘‘ condition” of the 
property insured in it, and, being shown to be material, under the terms 
of the policy, avoided detendant’s liability on its policy. 

Held, Further, that, there being no disputed questions of fact, a verdict for 
defendant was properly directed by the court. Fromherz vs. Yankton 
Fire Ins. Co., 672, 673. 


6. Wuat it Inctupep.—The plaintiff took out a policy insuring specifically a 
dwelling, its contents; a barn, its contents; and a tool house and its con- 
tents. Subsequently he took out another policy in the same company on 
a granary and its contents or in stacks on farm. He afterwards erected 
a new barn, in which he stored his grain and part of his tools. This barn 
was burned. , 

Held, That the policy did not cover the contents of the new barn. Farmers’ 
Mut. Fire Ins. Co. vs. Benton, 34. 


See AGent 12; Description 1; INcumpBranceE 1; TitLE 6; Use; WarEHOUSEMAN. 
SALE. See IncuMBRANCE 1; MORTGAGEE 3. 


SEAL. 


E¥rrect or—ACcTION By ADMINISTRATOR.—The fac simile of a seal printed on a 
blank policy form does not make the policy a sealed instrument. 


Where such policy provides that its production and that of a receipt for the 
sum assured, signed by any person furnishing proof satisfactory that he is 
the executor or administrator, * * or lawful beneficiary, shall be conclu- 
sive evidence of payment to the party lawfully entitled thereto, the ad- 
ministrator may sue though another party is named as beneticiary in the 
application. McCarthy vs. Metropolitan Life Insurance Co., 149. 


[SOLE OWNER. See Tittz 12. 
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STANDARD POLICY. 


Errect or Computsory.—The act of 1889, c. 217, providing for a uniform policy 
of fire insurance by making the use of the standard policy compulsory, 
enables the parties to bind themselves by the conditions contained in it, 
thus changing the rule in Lamberton vs. Insurance Co. (39 Minn., 129), in 
respect to the condition considered in that case. Anderson vs. Manchester 
Fire Ass’e Co., 222. 

2. UNCONSTITUTIONAL.- 1. Chapter 217, Gen. Laws 1889 (Gen. St. 1894, §§ 3200- 
3202), which provided for the preparation by the insurance commissioner, 
and the adoption, of the ‘‘ Minnesota standard policy,” is unconstitutional 
and void, for the reason that it attempted to delegate legislative power 
to the insurance commissioner. Anderson vs. Manchester Fire Ass’e Co., 776. 


See SUBROGATION. 


SUBROGATION. 


Acainst Gas Co.—Subrogation is a legal right of the insurer under the 
standard form of policy made mandatory by the statute of Pennsylvania, 
which must prevail unless a stronger equity be shown against it. 

Where insured recovers judgment against a gas company for the destruction 
of the property, the insured is entitled to subrogation to the extent of the 
loss paid. Stoughton vs. Manufacturers’ Natural Gas Co., 638. 


See Surety 2. 


SUICIDE. 
1. Evipence oF Insanity.—Every life insurance contract contains an implied 
provision that the insured will not intentionally terminate his life. 
If suicide results from insanity it is not in legal contemplation the act of the 
insured. 
Where the insured is sane, suicide is a defense to a suit on a life policy. 


In the absence of evidence the presumption in case of suicide is that the 
insured was sane. A. Howard Ritter vs. Mutual Life Ins. Co., 706. 

2. In Case or InconrestaBLE Pottcy.—The company agreed that all restrictions 
of travel, occupation or residence in the original policy should be waived, 
and that it should from that date be incontestable, and when it became 
a claim that the ‘‘ amount of insurance”’ should be paid to the beneficiary, 

Held, That this agreement rendered nugatory « provision in the original ¢on- 
tract limiting the liability in case of suicide to the net value of the policy. 
Simpson vs. Life Ins.Co. of Virginia, 235. 

3. Repuction oF Poticy.—A provision in a policy of life insurance which re- 
duces the amount of the insurance in case of the suicide of the insured 
below that otherwise contracted for, makes the suicide a defense to the 
extent of the reduction, and is therefore contrary to the statute on the 
subject and invalid. Jda Keller vs. Travelers Ins. Co., 396. 


See AccrpENT 13; BENEVOLENT Soctety 5. 
SUNDAY. See AGENT 7. 
SURETIES. See Crepitor 1. 


SURETY. 


1. Lirration or Liasitity on Bonp.—An employee’s indemnity bond provided 
that the employer should be indemnified for any default occurring during 
the year of its continuance, and discovered within six months thereafter, 
or within six months of the death, dismissal, or retirement from service 
of the employee. 

Held, That the bond was only liable for default discovered within six months 
of its expiration, although the employee still continued in the service of 
the employer, and other similar bonds were given from year to year. 
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A recital in a subsequent bond that, whereas the previous had expired, and 
whereas it allowed six months from expiration to make claim thereunder, 
the provisions of this bond were so modified as to allow the employer to 
make claim within the six months under the original bond, estopped the 
employee to claim an extension of time beyond the six months under the 
original bond. Lombard Investment Co. vs. American Surety Co., 360. 


2. SUBROGATION IN (ASE or.—Where a policy is taken out by a debtor on 
property on which he has given a lien for their protection to his sureties, 
and is made payable to them, he is subrogated to their rights in the policy 
upon payment of the debt. 

In an action brought in the name of such sureties, where no claim is made by 
them to the proceeds, and where any defense against the debtor is avail- 
able against the sureties, the company cannot set up as a defense that the 


principal debtor had become subrogated by payment of the debt. Phanix 
Assurance Co. vs. Allison et al., 873. 


See AGENT 8, 9. 


SURRENDER. See Premium. 


TITLE. 


1 AGREEMENT To SeLL.—A fire insurance policy provided that it should be 
void if any change took place in the interest of the insured, whether by 
voluntary act of the insured or otherwise. Held, An executory agree- 
ment to convey the insured premises, under which the vendee took pos- 
session, and paid a part of the purchase price, is a breach of this condition, 
and rendered the policy void. 

“Interest” and “title” distinguished. The word “interest” is broader than 
the word ‘‘ title,” and includes both legal and equitable rights. Gibb vs. 
Fire Ins. Co. of the County of Phila., 313. 


2. ALIENATION or.—Where an applicant for insurance falsely represented 
that he had title to the property in respect to which said insurance was 
sought, a provision in the policy that such false representation would 
avoid the policy should be enforced, in the absence of a showing to the 
contrary. 

Where a policy provided that the alienation of the title of the insured with- 
out the knowledge or assent of the insurer would avoid the policy, this pro- 
vision will be enforced when no reason to the contrary is shown to exist. 
J. B. Ehrsam Mach. Co. vs. Phenix Ins. Co., 316. 


3. ASSIGNMENT OF LEASE—INCUMBRANCE.—The insurance policy in question 
here was of the standard form, insuring a building standing upon leased 
ground. This lease had been assigned to the insured the day before the 
issuance of the policy, and contained a clause prohibiting an assignment, 
without first obtaining the consent of the lessor, and this consent had 
not been obtained. Held, That the assignment was valid as against the 
insurance company, and that the facts did not operate to release and dis- 
charge it from liability because of the existence of a condition in its pol- 
icy that it should be void if any material fact or circumstance concerning 
the insurance or the subject thereof had been misrepresented or con- 
cealed, or if the interest of the insured be not truly stated. 

If the defense in an action brought to recover for a loss on such a policy be 
concealment or misrepresentation by the insured, such defense must be 
set out in the answer, and proved upon the trial, together with the ma- 
teriality of the facts constituting the alleged defense; and the materiality 
of the facts is a question for the jury. 


In the lease was a clause “that said lessor should at all times have a first 
lien upon all buildings for any unpaid rental or taxes.” Held, That the 
clause did not amount to or create a chattel mortgage upon the insured 
building, within the meaning of a stipulation in the policy that it should 
be void if the building “ be or become incumbered by a chattel mortgage.” 

The words “ chattel mortgage” as used in the stipulation in the policy, must 
be construed in their popular sense, and as meaning and guarding against 
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the common, ordinary chattel mortgage and instruments of the same 
general nature, use, and purpose. Caplis vs. American Fire Ins. Co., 551. 


4, CorporaTtion—SoLe StocKHOLDER—MorrGAGEE CiausE.—A policy issued to 
the individuals insured as sole owners, whereas the property belonged 
to a corporation, is void under a policy provision rendering it void in case 
the insured is not sole owner, or the interest is not truly stated, although 
the insured were the sole stockholders of the corporation. 


In case of insurance of the mortgagor, a mortgage clause providing that the 
interest of the mortgagee shall not be affected by acts of the mortgagor, 
nor by any change of title or possession, provided the mortgagee notify 
of any such change within his knowledge, and that upon payment to the 
mortgagee under a claim that no liability exists as to a mortgugor, shall 
entitle the company to subrogation, creates a separate contract between 
the company and the mortgagee which is not affected by any act of the 
mortgagor, either before or after the mortgage clause is attached, Syndi- 
cate Ins. Co. vs. Bohm et al., 408. 


5. IncrEasE oF RisK—KNOWLEDGE oF AGeNT—PasTER—EVIDENCE.— The policy 
provided that it should be void if the hazard were increased within the 
knowledge of insured without consent endorsed, or if the interest of 
insured was other than unconditional and sole ownership, or the building 
was on ground not owned in fee simple; also a paster provided that while 
the mill is idle or not in operation a watchman should be constantly on 
the premises day and night. The building was on leased school land not 
subject to sale. The policy also provided that no person unless author- 
ized in writing should be deemed the agent of the company. 


Held, That where no statement of facts as to title was called for prior to the is- 
suance of the policy, the company was estopped to deny information fur- 
nished to the solicitor who secured the insurance. 


Held, That the paster having no connection with the warranty clauses was 
only a representation whose violation did not work a forfeiture where the 
loss was not due to such violation. 


An instruction that the jury should be satisfied by a clear preponderance of 
proof, but that more than this is not required, a fair preponderance is all 
that is necessary, is not misleading. Hart et al. vs. Niagara Fire Ins. 
Co., 87, 88. 

6. Invatip DEED not a CHancEe or.—The policy has a clause which provides 
that, unless otherwise provided by agreement, etc. (as above), it shall 
be void if any change other than by the death of the insured take place 
in the interest, title, or possession of the subject of insurance (except 
change of occupancy without increase of hazard), whether by judgment, 
legal process, or by the voluntary act of the insured or otherwise. Held, 
A deed of conveyance made by the insured during the policy, and before 
the loss, but invalid by reason of the grantor’s mental incompetency to 
make such deed, was not such a change or transfer of title as would forfeit 
the policy. Gerling vs. Agricultural Ins. Co., 385. 


7. KNowLEDGE or AcrEnt.—The policy provided that it should be void if the 
insured was not the owner of the land on which the insured building 
stood, unless the fact was indorsed thereon; also that the agent could 
not waive its conditions. 


Held, When there was no representations as to ownership in the written ap- 
plication, and the agent knew at time the policy was issued that the in- 
sured was not owner of the land, that the company was estopped to set 
up the provision. Parsons et al. vs. Knoxville Fire Ins. Co., 852. 

8. LEssEE—KNOWLEDGE OF AGENT—WAIVER OF Proors oF Loss.—The policy 
stipulated that the insured was absolute owner, and that no agent was 
authorized to waive its provisions except in writing indorsed. 


Held, That knowledge of the agent procuring the insurance, which was given 
him by the insured, that the latter was only lessee, was binding on the 
company, and applied to renewals. 

By an agreement between the lessee and owner the premiums and any insur- 
ance money were to be shared. 


Held, That the lessee could recover the entire amount of the policy. 
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A denial of liability by the adjuster on the ground that the insured was not 
the owner was a waiver of proofs of loss. Home Ins. Co. vs. Gibson, 458. 


9. MisstATEMENT— KNOWLEDGE OF AGENT.—The policy provided that it should 
be void if the interest of the insured Awvas not truly stated therein. The 
property was insured as their own by parties with whom it was placed 
tor sale, whose interest was contingent on the sale. The policy provided 
that no agent or officer should have power to waive its provisions except 
by indorsement. 

Held, That forfeiture was not waived by an oral statement to the agent of the 
nature of the interest at the time of insuring. Westchester Fire Ins. Co. vs. 
Wagner § Chabot, 476. 

10. Or BENEFictaRy TO LiFe INSURANCE FuND—W1re's Poticy.—In 1870,the insured 
took out a policy of life insurance, payable to his legal representatives, 
‘for the benefit of his widow, if any, and his then surviving children, in 
equal shares to each.” At his death, in 1892, he left a widow, by a 
second marriage, one daughter, and a granddaughter, the child of 
another deceased daughter. Held, That the widow and surviving daugh- 
ter took one-half each of the policy, and that the granddaughter was 
not a beneficiary within the meaning of the policy. 

A policy of life insurance payable to the legal representatives of the insured, 
“for the express benefit” of his wife anid two daughters, is presumed to go 
to the three beneficiaries in equal parts to each; and their rights as such 
become vested and transmissible upon the issuance of the policy. 

At the time of the death of the insured, the only surviving beneficiary was a 
daughter, who was also sole legatee under the will of the mother. Held, 
That the daughter took one-third in her own right, and one-third also as 
legatee; that the remaining third belongs to the heir of the other deceased 
daughter. 


The statutes of this state make special provisions for the distribution of money 
derived from life insurance. To change such distribution by will, the 
testator must make specific expression of such intention. Held, That these 
statutes do not affect insurance vested in, or derived by, the testator, as 
a beneficiary under a policy upon the life of a third person. Such rights 
will pass by will without special designation: Hathaway vs. Sherman 
(61 Me. 466) distinguished. Smallet al. vs. Jose et al., 39. 

11. Recerversuie.—The property had been conveyed to trustees to secure an 
indebtedness, and the insurance was to them. A receiver was subse- 
quently appointed by the court on the application of certain creditors 
with authority to receive the rents. 

Held, That this was not a change of title or possession by sale or judicial de- 
cree. The receiver was simply performing the function of the trustees. 
Georgia Home Ins. Co. vs. Bartlett, 685. 


12. Sorze OwnER—TrvstEE.—A second defense of the insurer was that the in- 
sured, at the date of the issuance of the policy, was not the sole and un- 
conditional owner of the insured real estate. Held: (1) That this issue 
was one of fact, for determination by the jury, and the district court erred 
in not submitting it tothem. (2) If, by a loss, the holder of an interest 
in property is deprived of the possession, enjoyment, or profit thereof, or a 
security or lien resting thereon, or other certain benefits growing out of 
or depending upon such property, he has an insurable interest therein. 
(3) It seems that where a policy is issued to one who holds the legal title 
to real estate, where no inquiries are made as to whether any other person 
is interested in such property, and no representations are made by the 
insured, further than that he is the owner of the premises, it is not a 
defense to the insurance company, in an action on such policy, that the 
insured, though holding the legal title to the premises, was a mere trustee 
for an undisclosed beneficiary. Rochester Loan & Banking Co. vs. Liberty 
Ins. Co., 665, 666. 

13. To Insurance Monry.—The mere fact that a policy has been made “‘ payable 
to the assured, his executors, administrators or assigns,” does not authorize 
an insurance company to insist that the succession of the deceased policy- 
holder should be placed in the hands of an administrator in order to make 
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payment to him, when the heirs have been placed in possession by order 
of court, unless special circumstances shown which would make a pay- 
ment to the heirs dangerous. 


A receipt from the major heirs, and the tutor of the minor heirs, would or- 
dinarily protect the debtor of a succession, when the heirs have been, by 
orders of court, placed in possession. Geo. K. Pratt vs. Manhattan Life 
Ins. Co., 526. 

14. Unconpirionat OwnERsHIP.—The policy provided that it should be void if 
the interest were other than sole and unconditional ownership. The in- 
sured held only under contract of sale, but had made no written appli- 
cation or representations as to title. 

Held, That the policy was not invalidated. 


Held, That a statement in an affidavit by insured after the loss that he 
was such owner did not affect the case. Knop vs. National Fire Ins. Co.,65. 


See Acent 7, 18; BeNnericrary; BENEVOLENT Society 6; Crepiror 3; Incum- 
BRANCE 1: PartNER; WAIVER. 


TITLE INSURANCE. 

LiABILITy FoR NeGLuicENcE.—The principle laid down in Wilson vs. Insurance 
Co. (36 Minn., 112), and other cases, that when an insurance policy con- 
tains a condition which renders it void at its inception, and this is 
known to the insurer when he issues the policy, he thereby waives the 
condition, applied to a policy of title insurance. 

The insurer agreed to indemnify, save harmless, and insure the insured mort- 
gagee against loss, not exceeding $2,200, by reason of incumbrances on the 
mortgaged premises, and defects in the title to the same; and further 
agreed, in case of suit, to defend the same for and in the name of the 
mortgagor, or pay the claim on which suit is brought, or pay the insured 
the amount of the liability under the policy. The insurer undertook the 
defense of such a suit, and assumed to save the insured mortgagee harm- 
less, but a loss occurred by reason of the negligence of the insurer. Held, 
Under the provisions of the policy which are more fully set out in the 
opinion, the amount of recovery for loss caused by such negligence is not 
limited to $2,200. Quigley vs. St. Paul Title Insurance § Trust Co., 339. 


TONTINE. 

AccounTING oF Prorrrs—REsERvE.—The apportionment of profits on a semi- 
tontine policy made by the person designated by mutual agreement to 
make it, is presumably correct. 

A bill for discovery and relief filed in equity in such case by a policyholder 
who declines to accept such apportionment, will not be sustained on 
demurrer. 

The policyholder has not the right to demand an accounting which from its 
magnitude would practically divert the work of the company from its 
legitimate business of insuring lives. 

The reserver is not the individual property of the policyholder, held for him 
by the company as a trustee with an obligation to account. TJ. Bissell 
Everson vs. Equitable Life Ass’e°Co., 401. 


TOTAL DISABILITY. See Accrpent 11. 


TOTAL LOSS. See Arsrrration 3; Reparrs; Vatvuep Poticy 1, 2. 


TRUST. See Boarp or UNDERWRITERS. 
TRUSTEE. See Trrte 12. 


ULTRA VIRES. See Murvat Company 1. 
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UNAUTHORIZED COMPANY. 


Lex Loci or Contract—Apsuster.—Application for insurance was mailed from 
Colorado to the home office of a company in another state, which was 
not authorized to do business in Colorado, and there accepted, and the 
policy was sent by mail. 

Held, That the contract was one which the resident of a state was entitled to 
make. 

Held, That the statute making it unlawful for any person to adjust any loss, 
or in any manner, either directly or indirectly, to aid in the transaction 
of the business of insurance with an unauthorized company, was not vio- 
lated by a professional adjuster coming into the state in the interest of 
the company to ascertain its liability, but not negotiating with the in- 
sured for a settlement. 

Held, That such adjuster has a constitutional right to follow his business in 
any state where his employment calls him. W. B. French vs. The People, 
678. 


UNAUTHORIZED INSURANCE. 


Liapiiity ofr AGENT oF Marne Co.—Marine insurance is not commerce but a 
mere incident of commerce, and the constitutional provision regarding 
interstate commerce does not prevent a state from prescribing the terms 
on which a foreign company may do business. 

The statute of California forbidding persons within the state from procuring 
insurance for a resident from unauthorized companies does not attempt to 
forbid the procuring of such insurance outside the state. 

Application was made to the resident agent of insurance brokers outside the 
state for marine insurance for a resident. The agent applied to his prin- 
cipal outside the state, who furnished insurance in an unauthorized com- 
pany of which they were agents, and the policy was delivered and pre- 
mium received by the agent within the state. 

Held, That the insurance was procured in violation of the statute by the resi- 
dent agent. 

Held, That the fourteenth amendment dves not entitle a citizen to contract 
within a state in violation of its laws either in person or through his 
agent. Hooper vs. People of State of California, 573. 


UNSAFE BUILDING. See Reparrs. 


USE. 

IncreASE oF Risk.—An insurance company, in order to avoid a policy on the 
ground that the premises were put to a use not represented when the in- 
surance was made, whereby the risk was increased, must show that the 
assured knew that such use increased the risk and the rate, and that he 
concealed it from the company. McGonigle vs. Susquehanna Mutual Fire 
Ins. Co., 808. . 

See REpatrrs. 


VACANCY. See Acenr 18. 


VACANT. 


1. IN Case oF DwELLING.—Where a house built for dwelling purposes is used 
by the owner thereof for cooking and general work in connection with 
an adjacent house where said owner and his family lodge and eat, such 
house so used for cooking and general purposes is not ‘‘ vacant or unoc- 
cupied,” within the meaning of a clause in an insurance policy which pro- 
vides that said policy shall become void if the house becomes ‘‘ vacant or 
unoccupied.” Dwelling-House Ins. Co. vs. Osborn, 751. 

2. In Case or Factory—Watcuman.—The policy provided that if the factory 
ceased to be operated without special agreement endorsed, the insurance 
should cease. 
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Held, That where after an attempted sale the establishment ceased to be op- 
erated for manufacturing purposes, there could be no recovery. 


Held, That the substitution of watchmen for the workmen was not a compli- 
ance with the policy. 

Held, That the question whether the risk was increased did not affect the case. 
Dover Glass Works Co. vs. American Fire Ins. Co., 12. 


3. In Case oF Mrtu—Watver or.—A policy of fire insurance on the flouring 
mill of the plaintiff, the Bellevue Roller-Mill Company, dated Septem- 
ber 9, 1893, for one year, provided as follows: ‘“‘ This policy, unless other- 
wise provided by agreement indorsed hereon or added hereto, shall be 
void if tbe subject of insurance be a manufacturing establishment, and 
cease to be operated for more than ten consecutive days.” It appeared 
that said mill was compelled to suspend operations during a portion of 
each year because of the water freezing in the mill race which conducted 
it to the mill, and that the agent of the insurance company, knowing 
this fact, had granted repeated renewals of the insurance on said mill 
for periods of one year, and that on the 9th of September, 1893, the 
policy sued on was issued as a renewal for one year of a former policy, 
without written application, and received the premium therefor. On 
December 9, 1893, the mill closed down, and so remained until May 10, 
1894, when the loss occurred. Held, That, under the facts of this case, 
the insurance company had waived the provision of the policy above 
quoted. 

Said policy contains the following provision: ‘‘This entire policy. unless 
otherwise provided by agreement indorsed hereon or added hereto, shalt 
be void if a building herein described, whether intended for occupancy 
by owner or tenant, be or become vacant vr unoccupied, and so remain 
for ten days.” Held, Under the facts of this case, that the mill building 
did not become “unoccupied,” within the meaning of that word as used 
in said policy. Bellevue Roller-Mill Co. vs. London §& L. Fire Ins. Co., 331. 

4, KNOWLEDGE or AGENT.—The third defense of the insurance company was that 
the insured property, at the time of the issuing of the policy in suit, was 
vacant, and at the date of the fire had beén vacant and unoccupied for ten 
days. The insured admitted the facts of the defense, but pleaded in avoid- 
ance thereof that the insurer issued the policy in suit with actual knowl- 
edge of the fact that the insured property was then vacant and unoccupied. 
Held: (1) That the provision in the policy rendering it void in case the in- 
sured property was atthe date of the policy, or should afterwards become, 
vacant or unoccupied, was inserted therein for the benefit of the insurer; 
(2) that the existence of the vacancy at the date of the issuance of the 
policy did not render the policy in suit void, but voidable, at the election 
of the insurer; (3) that, as the insurer issued the policy in suit with 
actual knowledge of the fact that the insured premises were at the time 
vacant and unoccupied, it is now estopped from alleging such vacancy as 
a defense to an action on the policy; (4) that the knowledge of the agent 
of the insurance company that the property insured was vacant at the 
date of the issuance of the policy in suit was the knowledge of the 
company. Rochester Loan § Banking Co. vs. Liberty Ins. Co., 665, 666. 

5. Partiau.—The policy insured nine dwellings. 


Held, That the vacancy of two in violation of the policy did not affect the 
liability on those that were occupied. Speagle vs. Dwelling-House Ins. 
Co., 829. 

See Poticy 2. 


VALUATION. 


EVIDENCE OF F'RAUD—ARBITRATION.—The mere fact that the insured, in his 
proofs of loss, valued the property destroyed at $9,840, while the real 
loss, as found by the jury, was only $1,277, does not establish a fraudulent 
overvaluation, 

Where the insured refuses to enter into arbitration, but agrees to the appoint- 
ment of persons to appraise the property remaining after the fire, such 
appraisal does not deprive the insured, in an action on the policy, of 
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the right to introduce evidence of the quantity, quality, and value of 
the property insured. 

The jury cannot, in estimating the amount of the loss, consider the amount 
for which the insured sold the policy after the loss. Commercial Union 
Ins. Co. vs. Friedlander, 789. 

See Proors or Loss 1. 


VALUED POLICY. 


1. Toran Loss—ARrBITRATION—ContrRact Limitations —Insurance upon a build- 
ing is insurance upon a building as such, and not upon the materials of 
which it is composed. 

To sustain the finding of a jury that a building destroyed by fire was a ‘ total 
loss,” within the meaning of the statute, it is not necessary that the evi- 
dence should show that the material of which such building was com- 
posed was by the fire transformed into cinders, smoke, and ashes. 

If parties to a contract agree that, if a dispute arise between them, such dis- 
pute shall be submitted to arbitration, refusal to arbitrate or no arbitra- 
tion is not a defense to an action brought on such contract by one of the 
parties thereto. 

Where real property is wholly destroyed by fire, any provision of a policy of 
insurance covering such property, which in any manner attempts to limit 
the amount of the loss to less than the sum written in the policy, is in 
conflict with the statutory rule, invalid, and will not be enforced. Jn- 
surance Co. of North America vs. Bachler, 481, 482. 

2. Toran Loss or Macatnery.—The valued-policy law of Missouri renders 
nugatory any policy provisions which may conflict with it. 

Where the insured property is a building, and is wholly destroyed within the 
statute, in case of concurrent insurance each company is liable for the full 
amount of its policy. 

Machinery constructed for, and used in, a mill is real property, and an agree- 
ment with the insured that it shall be considered personalty is void. 

The fact that a portion of such machinery had been temporarily removed for 
repairs and was not destroyed did not prevent the loss from being total, 
but the value of such portion will be deducted from the amount of the 
policy. 

A building is wholly destroyed within the policy when it is totally destroyed 
as a building Havens vs. Germania Fire Ins. Co., 321. 


See ARBITRATION 3. 
VESSEL. See Barrarry. 
VOYAGE. See Risk 4. 


WAIVER. 


Notice AND Proors or Loss—Tirie.—Notice and proofs of loss are waived 
when an insurance company denies liability on the ground that its policy 
was not in force when the loss occurred. 


When an insurance company issues its policy, and accepts and retains the 
premium, without requiring an application by the insured, and without 
making inquiry as to the condition of the property or the state of its 
title, and the insured has in fact an insurable interest, the company will 
be conclusively presumed to have insured such interest, and to have 
waived all provisions in the policy providing for its forfeiture by reason 
of any facts or circumstances affecting the condition or title of the 
property, in regard to which no such statement was required or inquiry 
made. German Ins. & Sav. Institution vs. Kline, 703. 


See Accrpent 15; Action 3; ApsusTER 1, 2; Acxnr 11, 12, 13, 14, 15, 16, 17, 18; 
ALIENATION 2, 3; ARBITRATION; ASSESSMENT 2; BENEVOLENT Socrety 3, 65 
Contract; INcUMBRANCE 5; Limitation 6; MortcacE 4; Notice 1, 2; OTHER 
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Insurance 3, 4, 5, 6, 7; PLEADING 1, 4; Premtum Nore 1; Proors or Loss; 
Risk 1; Trrne 8; Vacant 3. 


WAREHOUSEMAN. 


Extent oF Risx.—A policy of fire insurance ‘issued to a storage company on 
merchandise, ‘‘ their own, or held by them in trust, or on which they have 
an interest or liability and have agreed toinsure under this policy and not 
removed, stored, or hereafter stored during the continuance of this policy,” 
insures, to the extent of the company’s storage liens thereon, merchan- 
dise deposited with the company as public warehousemen without any 
agreement that it should be insured by the company, and for which the 
company has issued certificates stipulating that it would not be liable for 
loss or damage by fire. Pittsburgh Storage Co. vs.Schottish Union § National 
Ins. Co., 781. 


WARRANTY. 


1, DiscRIMINATION—MIsTRESS NoT WiFE.—An accident policy recited that it in- 
sured “fin consideration of warranties in application.” 

Held, That the warrauties in the application were part of the contract, though 
not specifically set forth in the policy. 

Held, That the provision in the Colorado statute prohibiting discrimination, 
or the making of any contract other than as plainly expressed in the pol- 
icy, only applies to agreements regarding concessions or advantages, not 
to warranties like this. 

Where the application warranted the beneficiary to be the wife of the insured, 
whereas she was his mistress, it was a misrepresentation which forfeited 
the policy. Travelers Ins. Co. vs. Lampkin, 295. 


2. DISTINGUISHED FROM REPRESENTATION.—In the matter of insurance, there is 
a marked distinction between a warranty and a representation ; the latter 
constituting part of the proposal for insurance, and the former part of 
the contract of insurance. 

As a general rule it has been laid down, that a warranty must be a part and 
parcel of the contract of insurance, so as to appear upon the face of the 
policy itself, as in the nature of a condition precedent. 


It must be strictly complied with, or literally fulfilled, before the insured is 
entitled to recover on the policy. 

The warranty need not be material to the risk, because it is of itself an im- 
plied agreement that the representations warranted are material. 


A representation is not, necessarily, a part of the contract of insurance, nor 
is it of its essence; but it is rather something collateral, or preliminary, 
and in the nature of an inducement to it. It should, ordinarily, by some 
phraseology of the policy, be made part thereof. 

A false representation, unlike a false warranty, will not operate to vitiate the 
contract or avoid the policy, unless it relates to a fact actually material, 
or clearly intended to be made material, by the agreement of the parties. 
Bertrand Weil vs. New York Life Ins. Co., 641. 

3. Kgreprne Accounts—The insured agreed in the application to keep merchan- 
dise and cash accounts, and at the close the applicant warranted that the 
foregoing statement was a full and true exposition of all the facts and 
circumstances, conditions, situations and value of, and title to, the prop- 
erty, and was offered as a basis of the insurance, and made a special 
warranty as if written on the face of the policy. The policy provided 
that it should be void if the insured concealed or misrepresented any 
material fact or circumstance connected with the insurance, or in case 
of any fraud in any matter relating to the insurance. 

Held, That the agreement to keep merchandise accounts was not a warranty. 
itna Ins. Co. vs. Daniel Norman, 611. 


4, Krepine Fine Bucsets.—The application for insurance on a cotton gin made 
the representations a warranty and the basis of the contract, and the in- 


VoL. XXTV.—59. 
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sured agreed to keep a barrel of water and two buckets within ten feet of 
the gin stand. 
Held, That his failure to keep such water and buckets defeated the policy. 
The case is not affected by a statement of the agent to the insured that the 
application was a mere matter of form, in the absence of any fraud on the 
part of the agent, and where the insured could read the application. 
Southern Ins. Co. vs. White, 47, 48. 


WATCHMAN. See Vacant 2. 


WATER. 


STrpuLaTION As TO.—The policy required a barrel of water to be kept at a 
specified place. 

Held, That noncompliance was no defense where it appeared that compliance 
could not have prevented the loss. Syndicate Ins.Co. vs. Catchings, 447, 448. 


See Winp 2. 
WIFE. See Warranty 1. 
WIFE’S POLICY. See Trrtz 10. 


WIND. 


1. Damace From Licutninc.—The policy covered any direct loss caused by 
lightning, but in no case to include damage by cyclone, tornado, or wind- 
storm. 

Held, That if the building was struck and shattered but not prostrated by 
lightning, and immediately afterwards demolished by wind, recovery 
could only be had for the direct damage done by the wind. Beakes vs. 
Phenix Ins. Co., 73. 

2. Water Damace.—The policy on a bridge insured against damage by wind, 
but excluded damage by high water, freshets, or floods. ‘The bridge was 
broken down by vessels being blown against it by a high wind, which 
also backed up the water and caused an unusually high tide. There 
was no evidence of water damage distinct from that caused by the wind. 


Held, That general instructions that the policy was liable if the original and 
dominating cause of the damage was wind, but was not liable if the cause 
was water, were correct. The court was not bound to qualify such in- 
structions by reference to partial damage by water in the absence of evi- 
dence distinguishing such damage. Phenix Ins. Co. vs. Charleston Bridge 
Co., 624. 


oe 
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